
'R WAS gcl
DOCKETED

USNRC

August11, 2004 (11:40AM)

LUNTED STATES OF AMvERICiA OFFICE OF SECRETARY
NUCLEAR REGULATORY COMMISSION RULEMAKINGS ANDADJUDICATIONS STAFF

BEFORE TIHE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of: ) Docket No. 72-22-ISFSI

PRIVATE FUEL STORAGE, LLC ) ASLBP No. 97-732-02-ISFSI
(Independent Spent Fuel )

Storage Installation) ) August 2,2004

STATE OF UTAH'S MOTION TO STRIKE TESTIMONY OF APPLICANT'S NEW
WITNESS FOR THE CASK BREACH PROBABILITY HEARING

ON CONTENTION UTAH K/CONFEDERATED TRIBES B

In recently filed rebuttal testimony, the Applicant Private Fuel Storage, LLC (PFS")

introduces a new witness, Charles J. McMahon, Jr. The new witness testifies with PFS's witness

Alan Soler in "Rebuttal Testimony of Alan I. Soler and Charles J. McMahon, Jr., on the

Structural Effects of a Potential F-16 Impact on a Spent Fuel Cask - Contention Utah

K/Confederated Tribes B," dated July 29, 2004. Dr. McMahon joins Dr. Soler in Part II of the

joint testimony, titled "Response to Claims Regarding Potential Failure of the MPC" in which

Dr. McMahon primarily contributes to how strain demand and strain capacity are determined.

PFS has not previously identified Dr. McMahon as a witness and the State has had no

opportunity to depose Dr. McMahon, to evaluate the basis for his assertions, or otherwise

investigate his qualifications. The first notice the State received that PFS was offering testimony

byDr. McMahon was when it received a hard copy of PFS's rebuttal testimony in the mail on

July30. The rebuttal testimonyoffered bythis newwitness is testimonyPFS could and should

have been presented in direct testimony.

Although styled as a response to a specific answer byDr. Sozen in the State's direct
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structural testimony, the joint rebuttal testimony in fact addresses the issue which has

continually been the focus of the proceeding in this cask breach probability phase of

Contention Utah K, ie, the material properties and failure rates of stainless (austenitic) steel.'

First, the issue was addressed in expert reports filed by all parties earlier this Fear. Second,

during three days of depositions of the State's structural expert witnesses, Dr. Sozen answered

numerous questions directed to him on the failure rates of stainless steel, ductility ratios, and

the like.2 Third, all parties addressed the issue in their direct testimony. Now, one week before

trial PFS produces a new witness on this longstanding and contentious issue. By doing so at

this late hour, it unfairly prejudices that State, and has the potential to extend the scheduled

hearing. The State, therefore, requests that the rebuttal testimony of Dr. Mclahon filed July

29, 2004 be stricken from this proceeding.

DATED this 2nd dayof August, 2004.

Respec subn bitte A

Denis Chancellor, Assistant Attorney General
Fred G Nelson, Assistant Attorney General
James R. Soper, Assistant Attorney General
Connie Nakahara, Special Assistant Attorney General
Attorneys for State of Utah
Utah Attorney General's Office
160 East 300 South, 5th Floor, P.O. Box 140873
Salt Lake Cty, UT 84114-0873
Telephone: (801) 366-0286, Fax: (801) 366-0292

'Part ILB of the joint rebuttal testimony, "The State's Improper Use of Ductility
Ratios forJudging Failure of the MPC' is addressed almost exclusively byDr. Soler.

2'Seg, June 23-25, 2004 Deposition Tr. at 92-93, 112-27, 128-168, 262-64, 476-77,
556-58, 571-74 (Sozen).
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CERTIFICATE OF SERVICE

I herebycertifythat a copyof STATE OF UTAHfS MOTION TO STRIKE

TESTIMONY OF APPLICANTS NEW WITNESS FOR THE CASK BREACH

PROBABILITY HEARING ON CONTENTION UTAH K/CONFEDERATED TRIBES

B was served on the persons listed below by express mai, this 2"" day of August, 2004:

Rulemaking & Adjudication Staff
Secretary of the Commission
U. S. Nuclear Regulatory Commission
Washington D.C 20555
E-mail hearngdocket~nrc.gov
(opigimi and tuo cqpe)

Michael C Farrar, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: ncf~nrc.gov

Dr. Paul B. Abramson
Administrative Judge
Atomic Safety and Licensing Board
U S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: pba~nrc.gov

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: pslknrc.gov

Sherwin E. Turk, Esq.
Laura Zaccari, Esq.
Office of the General Counsel

Mail Stop - 0- 15 B18
US. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: setmnrc.gov
E-Mail: lcz~nrc.gov
E-Mail: pfscase~nrc.gov

JayE. Silberg, Esq.
Paul A Gaulder, Esq.
Shaw Pittman, LLP
2300 N Street, N. W.
Washington, DC 20037-8007
E-Mail: Jay Silberg shawpittman.com
E-Ma: paulgauklertshawpittman.com

John Paul Kennedy, Sr., Esq.
David W. Tufts
DurhamrJones &Pinegar
111 East Broadway, Suite 900
SaltLake City, Utah 84111
E-Mail: dtufts~djplaw.com

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105
E-Mail: jwalker~westernresources.org
(d3cqywij
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LarryEchoHawk
Paul C EchoHawk
Mark A EchoHaawk
EchoHawk Law Offices
151 North 41 Street, Suite A
P.O. Box 6119
Pocatello, Idaho 83205-6119
E-mail: paullechohawkcom

Tun Vollmann
3301-R Coors Road N.W. # 302
Albuquerque, NM 87120
E-mail: tvollmannrhotmailcom

James M Cntchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear RegulatoryCommission
Washington, D.C 20555-0001
E-Mail: jmc3@nrc.gov

Office of the Commission Appellate
Adjudication

Mail Stop: 16C1
U. S. Nuclear Regulatory Commission
Washington, DC 20555

Assistant Attorney General
State of Utah
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