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PAUL H. LAMBOLEY ;

1701 PENNSYLVANIA AVENUE, N.W.
SUITE 300

WASHINGTON, D.C 20006

TEL 202.8792623 E-MAIL
FAX 202 8792624 phlamboley~aol.com

Via Federal Express

April 28, 2004

Office of the Clerk
United States Court of Appeals for the Ninth Circuit
95 Seventh Street
San Francisco, CA 94103-1526

Re: NIRS, et al. v. NRC et al.
No. 04-71432

Dear People:

Enclosed please find an original and 5 copies of the Petitioners' Motion to Stay
Proceedings (Unopposed), together with a proposed Order.

Please file the Motion in the above-entitled case, and also return a file-stamped
copy to my office in the addressed, stamped envelope provided.

Thank you for your assistance.

Yours truly,

Pa Inboley

PHL/nd
enc.



UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NUCLEAR INFORMATION AND
RESOURCE SERVICE, et al.

)
)
)
)
)
)
)
)

Petitioners,

V. No. 04-71432

UNITED STATES NUCLEAR )
REGULATORY COMMISSION, et al.)

)
Respondents. )

MOTION TO STAY PROCEEDINGS
(Not Opposed)

Pursuant to F.R.A.P Rule 27 and' Local Rule 27-1, Petitioners

NUCLEAR INFORMATION AND RESOURCE SERVICE (NIRS), et al.

move the Court to stay further proceedings on review for the following

reasons:

First, the present petition for review, timely taken, is based on a final

decision in one of two companion rulemakings separately undertaken by

two Federal agencies: (a) the Respondents UNITED STATES NUCLEAR

REGULATORY COMMISSION (NRC), et al., RIN 3150-AG71 published

January 26, 2004 at 69 F.R. 3698, and (b) the UNITED STATES

PETITIONERS NIRS, et a. MOTION TO STAY PROCEEDINGS
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DEPARTMENT OF TRANSPORTATION RESEARCH AND SPECIAL

PROGRAMS ADMINISTRATION (DOT-RSPA), RIN 2137-AD40

published January 26, 2004 at 69 F.R. 3632;

Second, the decision in the DOT-RSPA rulemaking is pending

administrative review under 49 C.F.R. Part 106, and is thus not yet ripe for

judicial review;

Third, the Memorandum of Understanding (MOU) between NRC and

DOT-RSPA dated June 8, 1979, superseding a prior MOU between the

Atomic Energy Commission (AEC) and DOT, provides that each agency, in

consultation with other, will develop safety standards within their respective

subject-matter jurisdictions, but that DOT will be the national competent

authority with respect to the administrative requirements set forth in the

regulations for the Safe Transport of Radioactive Materials of the

International Atomic Energy Agency (IAEA) and will act as the U.S.

representative to the IAEA on matters pertaining to the administrative and

safety regulatory aspects of transportation of radioactive materials, and the

NRC will provide technical support and advice to DOT - the MOU was

published at 44 F.R. 38690 and is attached hereto as Exhibit A;

Fourth, the NRC rulemaking at issue in this appeal is directly related

to the DOT rulemaking since the companion rulemakings at their core
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ultimately concern the safe. transportation of radioactive materials, an

activity over which the MOU effectively establishes DOT as the "lead

agency";

Fifth, stay of NRC proceedings on review before this Court would

appropriately accommodate the process and time necessary to complete the

administrative appeal pending at DOT, and do so without disadvantage or

prejudice to either party since the proposed stay does not affect

implementation at this time; and

Sixth, counsel for the appellant NIRS and respondent NRC have

discussed NIRS' proposed request for stay of proceedings on review, and

NRC has consented to stay.

Wherefore, Petitioners NUCLEAR INFORMATION AND

RESOURCE SERVICE (NIRS), et al. request the Court to grant this

unopposed motion for stay of proceedings on review until the completion of

the DOT administrative appeal, upon which if decided adversely to

Petitioners, the Petitioners will promptly notify Court not later than ten (10)

days after DOT's decision so that judicial review of two final agency

decisions in companion proceedings of DOT and NRC may be undertaken

in coordinated proceedings.

PETITIONERS NIRS, et al. MOTION TO STAY PROCEEDINGS 3
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Dated this1Al~Iday of April, 2004 by i / for
au H. Lamboley

Paul H. Lamboley
1701 Pennsylvania Avenue, N.W.
Suite 300
Washington, DC 20006
Tel: 202.879.2623
Fax: 202.879.2624
E-mail: phlamobley~aol.com

and

Mark R. Wolfe
John H. Farrow
M.R. Wolfe & Associates
140 Second Street, Sixth Floor
San Francisco, CA 94104
Tel: 415.369.9400
Fax: 415.369.9405
e-mail:mrw~mrwolfeassociates.com

jfarrow~mrwolfeassociates.com

Counselfor Petitioners
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EXHIBIT A

MEMORANDUM OF UNDERSTANDING

(DOT/NRC)
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James j. Reeves. Secretary. Treasurer.
Director. 50 percent. 812 Asb Drive.
Pensacola. FL 32s03.

Edward Gray ILL Ceneral Manager. (none).
217Plnctree. GulfBreeze, FL 32581.
The Applicant will begin operations

with a capitalization of S500.000 which
will be a source of long-term loans and
venture capital for diversified small
business concerns. In addition tl
financial assistance. the applicant will
provide consulting services to Its clients.

Matters involved In SBA!s
consideration of the application include
the general business reputation and
character of the proposed owners and
management. including adequate
profitability and financial soundness In
accordance with the Act and
Regulations.

Notice is further given that any
interested person may on or before July
17,2979, submit written comments on
the proposed company lo the Deputy
Associate Administrator for Finance-
and Investment. 2441 'L Street. N.W.,
Washington. D.C. 20416.

A copy of this notice shall be
published In a newspaper of general
circulation In Pensacola, Florida.
(Catalog of Federal Domestic Assistance
Program No. 59.11. Small Business
Investment Companies].

Dated. June 28n.
Peter F. McNcsb.
DeputyAssociale AdminisatrarforFYn ance
ondlnvestmenL

IM DMc 7n9n F"d St-- ,43 aml
UlLL.NO cODE 502 41- -

DEPARTMENT OF TRANSPORTATION

Nuclear Regulatory Commission

Transportation of Radioactive
Materlals; Memorandum of
Understanding

The roles of the Department of
Transportation and the Nuclear -
Regulatory Comrmission In the regulation
of the transportation of radioactive
materials were described In a
memorandum of understanding signed
on June 8.2978. The present
memorandum supersedes a 1973
arreement between the Atomic Energy
Commission and the Department of
Transportation.A text of the
memorandum is set forth below.

Radioactive Materials
Abstract. This agreement delineates

the respective responsibilities of the
Department of Transportation (DOT)
and the Nuclear Regulatory Commission
(NRC) for the regulation of safety 3n

transportation of adioactive materials.
lt supersedes the existng agreemenl
executed on March 22,1973, be~tween
the DOT and the Atomic Energy
Commission. Generally,theDOTis
responsibleforregulatingsafetyin
transportation of all hazardous
materials. Including adioactive
materials, and the NRC is responsible
for regulating safety in recelpt.
possession. use, and transfer of
byproducts, source, and special nuclear
materials.'Tbe NRC reviews and
approves or denies approval of package
designs for fissile materials and for-
other radioactive materials (other than
low specificactivity materials) in
quantities exceeding Type Alimits, as
defined in 20 CFR Part 71.

Agreement behteen the DOT and the
lRC The Department of Transportation
(DOT], under the Transportation of
Explosives Act [18 U.S.C. 831-835). the
Dangerous Cargo Act (IL S. 4472, as
amended. 48 U.S.C. 170), Title VI and
902(b) of the Federal Aviation Act of
1958 (49 U.S.C. 1421-1430 and1472(b)),
the Department of Transportation Act
(49 US.C 2655). and the Hazardous
Materials Transportation Act (49 US.C.
280t-t812). Is required to regulate safety
In the transportation of hazardous
materials, including radioactive -
materials.

The Nuclear Regulatory Commission
(NRCti under the Atomic Energy Act of
2954, as amended (42 US.C. Chapter 23).
and Section 201 of the Energy
Reorganization Act of1974, as amended
(42 U.S.C. 5841), Is authorized to license
and regulate the receipt, possession. use,
and transfer of by product materialt"
'source materiala, and 'special nuclear
material" (as defined in 42 US.C. 2M4).
The NRC authority to license air
shipment of plutonium is further
.governed by Pub. L 9479.

For the purpose of developing.
establishing, and Implementing
consistent and comprehensive
regulations and requirements for the
safe transportation of radioactive
materials, and avoldiizg duplication of
effort, the DOT and the NRC agree.
subject to their respective statutory.'
authorities, as follows. Terms used In
this agreement are defined in 49 CFR
Parts 100-299 and 20 CFR part 71.
1. Development of SafelyStandards

A. TIe DOT (in consultationnwith the
NRC] will develop safety standards for
the classification of radioactive
materials; for the design specifications
and performance requirements of
packages for quantities of radioactive
materials (other than fissile materials)
not exceeding Type A limits and for low

specific activity (LSA) radioactive
materials; for the external radiation
fields, labeling, and marking of all
radioactive materials packages and
vehicles: for the mechanical conditions,
construction requirements, and tio-down
requirements of carrier equipment; for
the qualifications of carrier personnel;
for the procedures for loading.
unloadingbandling. and storage In
transit for any special transport
controls (excluding safeguards)
necessary for radiation safety during
carriage; and for all other safety
requirements except those specified In
the next paragraph.

B. The NRC (In consultation with the
DO] wiU develop safely standards for
design and performance of packages for
fissile materIals and for quantities of
other radioactive materials (other than
LSA materials) exceedingType A limits
in the following areas:

1. Structural materials of fabrication;
2. Closure devices;
S. Structural Integrity,
4. Criticality control;
S. Containment of radioactive

material;
S. Shielding
7. Generation of Internal pressure;
8. Internal contamination of packages;
9. Protection against Internal

overheating: and
1 20. Quality assurance of packaging

design. fabrIcation. testing.
maintenance, And use.

Jl. Adoption of Safely Standards and
Regulations

A. The DOT will adopt regulations
imposing on shippers and carriers
subjecl to Its jurisdiction those
slandards developed by the DOT and
the NRC pursuant to Secton I of this
Memorandum of Understanding and any
additional requIren~ents necessary to
protect the public health and safty. The
DOT ivill require NRC approval of
designs of packages for shipment of
fissile materials and other radioactive
materials In quantities exceeding Type
A limits (except LSA materials) bya
persons subject to the jurisdiction of the
DOT. The DOT will Issue complete and
.comprehensive Federal regulations for
the packagizng and transportation of all
radioactive materials as a part of Its
overall body of Federal regulations (40
CFR Parts 200199) for the packaring
and transportalion of all hazardous
materials.

B. The NRC vilI adopt packaging
standards for fissile materials end for
quantities of other radioactive materials
(other than ISA materials) exceeding
Type A limits and will adopt regulations
inmposing on Its licensees administrative,
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procedural. and technical requirements
necessary to protect the public health
and safety end to assure the common
defense and security.

C. Te NRC will adopt procedures,
standards, and criteria for approval of
package designs and for approval of
special transport controls proposed by
the applicant for a given package desig
The NRC will require Its licensees to
comply with the DOT regulations when
those persons are not otherwise subject
to the DOT regulations.

Ill. Pock-oge Review

A. The DOT will submit to the NRC
for review the following package
designs:

1. Specification containers. Approval
by the NRC of package designs for
fissile matelals and for radioactive
materials (other than LSA materials] in
quantities exceeding Type A limits will
be obtained before publication of such
designs in the DOT regulations.

2. Packages with foreign certification.
Approval by the NRC vill be obtained
before revalidation of the foreign
certficates required in the DOT
regulations for packags shipped
between origins and destinations Withil
the United States, except for import and
export shipments. Approval by the NRC
is Dot required If a package is used
solely for export or Import or If a
package is authorized by the DOT
regulations solely for transportation
through or over the United States
between origins aid destinations
outside the United States. the DOT has
the responsibility for exercising
discretion as to wvhether It requests NRt
review of such packages.

3. Any package for which NRC
evaluation Is warranted in DOT opinior

B. The NRC will evaluate package
designs for fissile materials and for
other radioactive materials (other than
LSA materials) in quantities exceeding
Type A limits and will. If satisfactory.
issue approvals therefor (viz . a license.
Certificate of Cornliance. or other
package approval) directly to the persoi
requestng the approval.

IV. Inspection and Enforcement

A. Each agency will conduct an
Inspection and enforcement program
within Its jurisdiction to assure
compliance with-lts requirementsTbe
NRC will assist the DOT. as appropriate
In inspecting shippers Of fissile materiali
and of otherradioactive materials in
quantities exceeding Type A limits.

B. The DOT and the NRC will consult
each other on the results of their
respective inspections in the areas
where the results are related to the other

agency's requirements. and each will
take enforcement action as It deems
appropriate within the limits of its
authority.

V. Accidents andIncidents
A. The DOT will require of all carricrs

subject to Its jurisdiction the notification
and reporting to the DOT of accidents.
Incidents, and instances of actual or
suspected leakage Involving radioactive
material packages if such an event
occurs In transit and the DOT will
promptly notify the lNRC or such events.

B. The NRC will require of Its
licensees the notification and reporting
to the NRC of accidents, Incidents, and
Instances of actual or suspected leakage
involving radioactlve.material packages
If such an event occurs prior to delivery
to a carrier for transport or after
delivery to a receiver. The NRCwill
encourage the Agreement States 'a nd
the DOT vill encouragc the non-
Agreement States to Impose incident
reporting requirements on shippers and
receivers subject to the States
jurisdiction.

C In all accidents, Incidents. and
instances of actual or suspected leakago
involving packages of radioactive
material regulated by the NRC the NRC
vWli normally be the lead agency for

Investigating the occurrence and
preparing the report of the investigation.
The DOT may either participate. as
appropriate, in the Investigution with the
NRC as the lead agency or conduct u
separate Investigation. Subsequent to
each investigation InvolvIng radioactive
material regulated by the NRC, the NRC
and the DOT will jointly define he scope
of the enforcement actions to be taken
by each agency to assure that shippers
and carriers are subject to concurrent
and cqfulvalent enforcement actions but
not unduly subject lo duplicate
enforcement actions.

D. This section V does not affect the
authority of the National Transportation
Safety Board. which is Independent of
the DOT and the NRC to receive
accident reports and to Investigate
transportation accidents.

VI Notional Competent Authority
A.The DOT will be the national

competent authority with respect to the
administrative requirements set forth In
the regulations for the Safe Transport of
Radioactive Materials of the

'Sot h tlel btve eienred loo an A~renmrnt
svitth the Atoanit Dttv Ceemnl33lon artE O& JI
Pursucat to SecUot 27 2 f t'o AthrAM Lariy Act of
IB. as amended. utnder which the NRC has
rMinqutsled lo such States the maiority etits
resulatoy authortly evr sourer. byproduct and
special oudcar ratteriol tn quantaleU3 mOt rurildfit

r to forms D er1Ueola M.

international Atomic Energy Agency
(WAEA). In issuing certificates of
competent authority for the United
States under those regulations. the DOT
wil0 require for certain packages other
than DOT specification containers an
NRC approval in accordance with
Section M.A of this Memorandum or
Understanding. The NRC will provide to
the national competent authority (DOT)
technical support and advice pertaiing
to the transportation ofradioactive
materials.

B.The DOT will act as the
representative of the United States to
the IAEA and other International sroups
On matters pertaining to the
administrative and safety regulatory
aspects of transportation of radioactive
maiterials.The NRC will provide
technical support and advice to the DOT
In this capacity.

I'll. Rxchonse of Information

A. Prior to Issuance of any regulations
by either the DOT or the NRC Involving
transportation otradioactive materials.
each agency wvill advise and consult
with the other to avoid possible contlict
In regulations and to assure that: (P) the
regulations will afford adequate
protection of the health and safety of the
public (2) the effect of these regulations
will not be Inimical to the common
defense and security of the United
States; and (3) the regulations are in the.
public interest.

B.The DOT and the NRC will
exchange Information. consult and
assist each other within the areas of
their special competence In the
development and enforcement of
regulations and procedures. Each
agency will make avaiable to the other.
subject to security requirements and
statutory provisions affecting the release
of Information. summaries of inspection
records. investigations of serious
accidents. and'otber matters relating to
safety In the transportation of
radioactive materials.

VIII. lWorking Arrangements

The NRC and the DOT will designate
appropriate staff representatives and
will establish joint working
arrangements from time to time for t
purpose of administering this
Memorandum of Understanding.

1X Effect

A. Nothing herein Is intended to affect
the itatutory exemption of shipments of
radioactive materials made by or under
the direction or supervision of the
Department of Energy or the Department
of Defense in accordance with the
provisions of 28 U.S.C. 832(c).

I HeinOnline --- 44 Fed. Reg. 38691 (1979)
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B. This agreement shall take effect
upon the signing by authorized
representatives of the respective
agencies, and sball supersede in Its
entirety the Iarch 22.1073,
Memorandum of Understanding
between the DOT and the Atomic
Energy Comnisslon.

C. Nothing In this Memdorandum of
Understanding is intended lo restrict the
statutory authority of either the DOT or
the NRC.

Done at Washington. D.C. in triplicate. thits
8th day of June 1979.
* For the United States Department of
Transporttioln.
James D. Palmer,
Administroon. Resenrch andSpecial
PMrvmsAdministrtiol Departznentof
Tronsportation.

For the United States.juclear Regulatory
Commission.
Joseph iL Hendrie.
Choairan. Nclea/rAegulosory Commission. .
ItR Wc.7a54;sOrcd Wkrs-tL am]

lLDtIM CODE 4515-42-1

Federal Aviation Administration

Airport Traftic Control Tower at
Patrick Henry International Airport,
Newport News, Va.; Reduced Hours of
Operation

Noticc Is hereby given that the Aliport
Traffic Control Tower at Patrick Henry
International Airport, Newport News.
Virginia. wil reduce its hour of
operation effective August 9.1979.
Hours of operation will be'at 7 am. to
midnight daily.
(Sec. 313(sa) of the Fcderal Aviti lon Act of
*195 72 SatL 732 49 U.S.C. 354)

Issued In New York. New York. on June 21.
1979.
[TR Doc 79-=O Fled 6-24t. &4S awl
VIflNG CODE U10-0-11

Federal Railroad AdminTstratlon

IFRA Emergency Ordc No.11, Notice e;

Amendment of Emergency Order
Limiting Movement of Hazardous
M.aterials; Louisville & Nashville
Railroad Co.

On February 7, 2979, the Federal
Railroad Administration (FRA) Issued
Emergency Order No. 1l, placing certain
limitations on the movement of railroad
freight cars containing materials -
required to be placarded In accordance
with Department of Transporlation
(DOT) regulations (49 CFR Parts 170-
189) by the Louisville and Nashville
Railroad Company (I.&M. and by other

railroads over LaN owned or leased
track 144 FR &407. February 9.2979). The
order has been amended On three
occasions. On February 21,1979. the
FRA published an amendment to the
order modifying the requirements of
operative paragraph 5 concerning the
placement of certain cars Sn train
consists (44 FR 10559). On April 6,2979.
the FRA published an amendiment
rescinding the order with respect to the
L&N line between Flornaton, Alabama,
and Chattahooche. Florida (44 FR
21725). On June 22. 1979, an amendment
was published lifting certain provisions
of the order 4ith respect to-several
Identified line segments (44 FR 33755).

On June I8 2979, the United States
District Court for the District of

.Colunbia. Judge Gesell presiding.
granted the motion of the LSN for
summary judgment on Its application for
declaratory and injunctive rellef from
the emergency order. Louisville &
*Nash ville AA v. Sullivan, Civil Action
No. 79-048. The Department of
Transportation bas requested the
Department of Justice to seek further.
review of the Couirt's decision.

Atong-the expressed bases for the
Court's decision was the failure of the
emergency order to specify the
standards under which relief from the
order could be obtained. The FRA
agrees that a need exists toarticulate
the criteria and procedures employed In
evaluating requests for relief.
Accordingly, the operative terms of
Emergency Order No. 11 are amended
by adding the following paragraphs:

"9. In determninlg whether an
emergency situation continues to exist
or whetber relief should be granted
under paragraph a of this order with
respect to hazardous materials
operations over any portion of the L&N
system, the following factors are
considered:

"a. 'Whether, based on field
inspections, track is found to be in
substantial compliance with the Track
Safety Standards (49 CFR Part 213) and
can be expected to remain in substantial
compliapce based on established
programs of maintenance and repair and
prevailing traffic levels:

"b. Whether, based on field
inspections, freight cars utilized by the
railroad are found to be in substantial
compliance with the Freight Car Safety
Standards (49 CFR Part 215) and Power
Brake Regulations (49 CFR Part 232).
Insofar as those standards bear on the
Immediate danger of train collision or
derailment;

-c. Whether, based On field
inspections, locomotives utilized by the
railroad are in substantial compliance

with the Locomotive Inspection Act (45
US.C. It 22-34] and Implemcnting
regulations (49 CFR Part 230). Insofar as
the Act and regulations bear on the
Immediate danger of train coliision or
deralllment: and

"d. Whether, based on field
investigations. Including intenriews wilth
employees and observation of train
operations and training programs, those
L&N personnel responsible for Ihe use of.
equipment and facilities In rall
transportation are InWormed of, and
substantially comply wIth. operating
rules and procedures adopted by the
railroad or prescribed by Federal
regulation which are essential lo the
safe operation of trains and thb safe
handling of bazardous materials cars In
train. See 49 CFR porls 174. 217. 218.

"10. After completion of an
Investigation In response to a request for
relief, the FRA invites the L&N to attend
an informal conference al vhlchFRA
hrndings with respect to the particular
request for relief are reported to the L&N
and the response of the railroad Is
solicited. In the event factual
disagreements are found to exist, an
immnediate reinspectlon Is conducted;
and the participation of railroad
representatives In this Inspection Is
solicited. In the case of any applictation
for relief which Is denied, the FRA
speciflies In writing the basis for tho
denial. On request, the FRA provides to
the L&N a *written status reporl wilth
respect to the intvestigation of any
pending application for relief."

This amendmaent to Emergency Ordcr
No. 11 Is effective Irnmediatcly.
However, as noted above, the
emergency orderlhas been declared
Invalid and Is not an operative
document affecting tOc rlStls of
liabilities of any party.'

Authority, Sec. 203.84 SloL 972 (45 US.C.
f 432k 49 CFR I .A9(m].

Issued In Washington. D.C. on Juno 27,
1979.
John hL SuivanM
Adm inst rtor.
IFR rb; D-=3U r* -9-t b4W 0

DIWNG COE 49itOYCi

Materials Transportation Bureau

Mlocket No.79-2W, Notice 1]

Transportation of Natifl and Other
Gas by Pipellne; Petition for Waiver

The Department of the Army, Alaska
District. Corps of Engineers (Corps), has
petitioned the materials Transportation
Bureau (MTB) for a waiver from .
compliance with the low temperature
limItation ot minus 20 degrees
Fahrenheit In 49 CFR 29z.1Z3(b (2) to

I HeinOnline --- 44 Fed. Reg. 38692 (1979)



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the forgoing

document was mailed to the Respondent indicated below -via first class mail,

postage prepaid this X day of April, 2004:

(1) Clerk
United States Nuclear Regulatory Commission
Washington, DC 20555-0001

and

(2) Grace H. Kim, Esq.
Office of the Solicitor
United States Nuclear Regulatory Commission
Washington, DC 20555-0001

Lamboley
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NUCLEAR INFORMATION AND )
RESOURCE SERVICE, et al. )

)
Petitioners, )

)
v. ) No. 04-71432

)
UNITED STATES NUCLEAR )
REGULATORY COMMISSION, et al.)

Respondents. )

ORDER GRANTING STAY

Upon Motion of the Petitioners, and the consent of the Respondents,

and good cause appearing:

IT IS ORDERED that the above proceedings on review be, and

hereby are, stayed until completion of the administrative review proceedings

before United States Depart-ment of Transportation Research and Special

Programs (DOT-RSPA) are completed in RIN 2137-AD40, and

AND IT IS FURTHER ORDERED that Petitioner promptly notify this

Court of the completion of the administrative review proceedings, and in no

event less than 10 days from date of the DOT-RSPA decision.

Dated: , 2004

Circuit Judge


