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NRC STAFF'S MOTION TO COMPEL BREDL
TO RESPOND TO NRC STAFF'S FIRST SET OF
DISCOVERY REQUESTS ON SECURITY CONTENTION 5

Pursuant to 10 C.F.R. 88 2.740(f), 2.740 and 2.741, the NRC Staff (Staff) hereby moves
the Board to compel the Blue Ridge Environmental Defense League (BREDL) to provide certain
information requested in NRC Staff’'s First Set of Interrogatories and Request for Production of
Documents On Security Contention 5, dated June 21, 2004.*

BACKGROUND

The Staff submitted its First Set of Interrogatories and Request for Production of
Documents On Security Contention 5 (Request) on June 21, 2004. The Request included
Interrogatories 10, 11, 16, 17, 20, 21, 22, 23, and 24. BREDL’s Response to NRC Staff’s First Set
of Interrogatories and Request for Production of Documents On Security Contention 5 (Response)
was filed on July 2, 2004. The Staff submits that BREDL'’s answers to the interrogatories listed
above are either evasive or incomplete, and, thus BREDL has failed to respond to the Staff's
Request. Therefore, the Staff moves that BREDL be ordered to provide proper responses to these

interrogatories, as described below.

'Counsel for Staff spoke with counsel for BREDL by telephone on July 7, 2004, and
agreed that, to the extent it is possible to resolve these issues informally, both parties will
attempt to do so. No schedule for resolution, however, has been set.



ARGUMENT

The discovery sought by the Staff is appropriate and BREDL should be compelled to
respond, as required by the pertinent regulations.

Pursuant to 10 C.F.R. § 2.740b(b), each interrogatory must be answered fully by a
respondent unless a proper objection is asserted. If the interrogatory is the subject of an objection,
the reasons for the objection must be stated in place of the answer. Id. The deadline for the
parties to file objections to discovery requests in this proceeding was June 23, 2004. In its
objections, BREDL only objected to the Staff’'s Request to the extent that the Staff's Request called
for BREDL to provide or analyze information to which the Staff had not granted BREDL access.
BREDL did not raise any additional objections. Therefore, BREDL is required to respond to the
interrogatories and requests for production of documents to the extent that the Request does not
require BREDL to provide or analyze information to which it does not have access.

Discovery is proper if it extends to “any matter, not privileged, which is relevant to the
subject matter involved in the proceeding.” 10 C.F.R. § 2.740(b)(1). The Board has “always held
that a . . . liberal definition of relevance may be used in the context of discovery.” Safety Light
Corp. (Bloomsburg Site Decontamination), LBP-92-3A, 35 NRC 110, 111 (1992); see also
Commonwealth Edison Company (Zion Station, Units 1 and 2), ALAB-196, 7 AEC 457,

461-62 (1974). Information obtained during discovery “need not be admissible per se,” as it “is
sufficient if the requested discovery could reasonably lead to obtaining evidence that would be
admissible at the future evidentiary hearing.” Safety Light Corp., LBP-92-3A, 35 NRC at 111.

A motion to compel may be sought “if a deponent or party upon whom a request for . . . answers
to interrogatories fails to respond.” Id. § 2.740(f). Giving an “evasive or incomplete answer” is a
failure to respond. Id.; Houston Lighting and Power Company (South Texas Project, Units 1and

2), LBP-79-05,9 NRC 193, 195 (1979); see also Duke Power Company (Catawba Nuclear Station,
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Units 1 and 2), LBP-82-116, 16 NRC 1937 (1982). Under the standards discussed above,
BREDL'’s answers to the interrogatories discussed below amount to a failure to respond.
The Staff submits that BREDL has filed incomplete answers to Interrogatories 10, 11, 16,
17, and 20 through 24, all of which are based on statements and scenarios put forth by BREDL
in its Contentions or Amended Contentions.? Interrogatory 10 is based on a statement made on
pages 18 through 20 of BREDL's Contentions. The Interrogatory seeks details on and support for
ascenario postulated by BREDL. Interrogatories 113, 16, 17°, 20°, and 21 through 24’ also request
details on statements and claims made by BREDL in its Contentions or Amended Contentions.
Rather than responding fully to each of these interrogatories, BREDL instead claims that
these interrogatories cannot be answered without access to safeguards information that has not
yet been provided. Response at 3. This response is inadequate. Each of these scenarios and
statements was made by BREDL in either BREDL'’s Contentions or its Amended Contentions.
BREDL must have had some basis for these statements and scenarios at the time they were
postulated. If not, BREDL should so state, rather than claiming that more information is needed
to provide the requested information. Even if BREDL cannot offer additional facts but instead is

only able to offer speculative answers, such answers will illustrate BREDL's reasoning and also

Blue Ridge Environmental Defense League’s Contentions on Duke’s Security Plan
Submittal (Mar. 3, 2004) (Contentions); Blue Ridge Environmental Defense League’s Amended
Contentions on Duke’s Security Plan Submittal (Apr. 8, 2004) (Amended Contentions).

*Contentions at 20.

“Contentions at 18-19; Amended Contentions at 3.

*Amended Contentions at 3.

SContentions at 23-24.

"Contentions at 20-22; Amended Contentions at 3-4.



-4-
shed light on BREDL'’s proffered expert’'s level of expertise. Without the requested information,
BREDL's responses remain incomplete.

CONCLUSION

For the foregoing reasons, BREDL has failed to provide proper responses to the Staff's
Request. Therefore, the Staff moves that BREDL be ordered to provide proper answers to the
above-described interrogatories.

Respectfully submitted,
IRA/

Margaret J. Bupp
Counsel for NRC Staff

Dated at Rockville, Maryland
this 7" day of July, 2004
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CERTIFICATE OF SERVICE

| hereby certify that copies of the “NRC STAFF'S MOTION TO COMPEL BREDL TO RESPOND
TO NRC STAFF'S FIRST SET OF DISCOVERY REQUESTS ON SECURITY CONTENTION 5”
in the above-captioned proceeding have been served on the following by deposit in the United
States mail, first class; or as indicated by an asterisk(*), by deposit in the Nuclear Regulatory
Commission’s internal mail system; and by e-mail as indicated by a double asterisk(**), this 7" day

of July, 2004.
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