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FIRSTENERGY NUCLEAR OPERATING COMPANY'S BRIEF IN OPPOSITION TO
APPEAL OF DECISION DENYING INTERVENTION ON CONFIRMATORY ORDER

I. INTRODUCTION

On March 8, 2004, the NRC issued "Confirmatory Order Modifying License (Effective

Immediately)" (Confirmatory Order) with respect to the Davis-Besse Nuclear Power Station

(Davis-Besse).' On March 29, 2004, Michael Keegan, Joanne DiRando, Paul Gunter of the

Nuclear Information and Resource Service, and Donna Lueke (collectively referred to as

Petitioners) filed "Objections to Confirmatory Order Modifying License" (Petition) and

requested a hearing on the Confirmatory Order. The Licensing Board denied the Petition in

Memorandum and Order, LBP-04-1 1, dated June 2, 2004. On June 14, 2004 the Petitioners filed

"Petitioners' Appeal of ASLB Order Denying Intervention" (Petitioners' Appeal). Pursuant to

10 C.F.R. § 2.311 (a), FirstEnergy Nuclear Operating Company (FENOC) hereby files its brief in

opposition to Petitioners' Appeal.

I The Confirmatory Order was published in 69 Fed. Reg. 12,357 (Mar. 16, 2004).



As more fully discussed below, the Petitioners' Appeal should be denied because

Petitioners have failed to provide any basis or reasoning for reversing the Licensing Board's

decision, and intervention as of right is not available to Petitioners on the Confirmatory Order.

II. BACKGROUND

On March 6, 2002, during a regularly scheduled refueling outage, FENOC discovered

boric acid corrosion on the Davis-Besse reactor pressure vessel head. Shortly following this

discovery, the NRC issued to FENOC a Confirmatory Action Letter (CAL) on March 13, 2002,

confirming FENOC's agreement to seek NRC approval prior to restart of Davis-Besse.2 In

addition, on April 29, 2002, the NRC established an NRC Inspection Manual Chapter Oversight

Panel (Oversight Panel) to provide enhanced NRC oversight during the Davis-Besse shutdown

and during and after plant restart.3

The NRC Oversight Panel created a Restart Checklist, which listed the essential issues

4requiring disposition prior to the restart of Davis-Besse. To address the restart issues and ensure

sustained safe plant operation, FENOC developed a Return to Service Plan and the Davis-Besse

Nuclear Power Station Operational Improvement Plan, Operating Cycle 14 (Operational

Improvement Plan). The Operational Improvement Plan contained plans for comprehensive

improvement initiatives and independent assessments for operations, engineering, safety culture

and corrective actions.5 Additionally, in a letter to NRC dated July 30, 2003, FENOC committed

2 CAL No. 3-02-01, March 13, 2002.

3 Letter from J. E. Dyer (NRC) to Howard Bergendahl (FENOC), dated April 29, 2002, entitled "NRC
Oversight Efforts Regarding the Davis-Besse Nuclear Power Station."

4 Letter from J. E. Dyer (NRC) to Lew W. Myers (FENOC), dated August 16, 2002, entitled "Transmittal of
NRC Inspection Manual Chapter 0350 Panel Restart Checklist."

s Letter from Mark Bezilla (FENOC) to James Caldwell (NRC), dated February 19, 2004.
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to perform inspections during the Cycle 14 mid-cycle outage of its incore monitoring

instrumentation nozzles at the bottom of the reactor vessel.

On February 26, 2004, in addition to the commitments contained in the Operational

Improvement Plan and its July 30, 2003 letter, FENOC agreed to implement additional

independent assessments in the areas of operations effectiveness, engineering program

implementation, corrective action program effectiveness, safety culture assessment and

inspection of key reactor coolant system pressure boundary components, and agreed to have

these additional commitments confirmed by an immediately effective Confirmatory Order.6

On March 8, 2004, the NRC approved the restart of Davis-Besse. Additionally, the NRC

issued the Confirmatory Order7 to FENOC modifying the Davis-Besse License to add conditions

requiring certain self-assessments and inspections of the reactor vessel.8

6 Letter from Lew W. Myers (FENOC) to James L. Caldwell (NRC), dated February 26, 2004, entitled
"Response to Conditions to be Confirmed by Order for the Davis-Besse Nuclear Power Station, Unit I."

Letter from James L. Caldwell (NRC) to Lew W. Myers (FIENOC), dated March 8,2004, entitled
"Approval to Restart the Davis-Besse Nuclear Power Station, Closure of Confirmatory Action Letter, and
Issuance of Confirmatory Order."

s The corrective actions set forth in Section IV of the Orders are:

(a) FENOC shall contract with independent outside organizations to conduct comprehensive
assessments of the Davis-Besse operations performance, organizational safety culture, including safety
conscious work environment, the corrective action program implementation, and the engineering program
effectiveness. Ninety days prior to the assessments, FENOC shall inform the Regional Administrator, NRC
Region III, in writing, of the identity of its outside assessment organizations, including the qualifications of
the assessors, and the scope and depth of the assessment plans. These outside independent assessments at
Davis-Besse shall be completed before the end of the 4t calendar quarter of 2004 and annually thereafter
for 5 years. Within 45 days of completion of the assessments, the Licensee shall submit by letter to the
Regional Administrator, NRC Region II, all assessment results and any action plans necessary to address
issues raised by the assessment results.

(b) FENOC shall conduct a visual examination of the reactor pressure vessel upper head bare metal
surface, including the head-to-penetration interfaces; the reactor pressure vessel lower head bare metal
surface, including the head-to-penetration interfaces; and the control rod drive mechanism flanges, using
VT-2 qualified personnel and procedures during the Cycle 14 mid-cycle outage. The results and evaluation
of the inspections will be reported by letter to the Regional Administrator, NRC Region III, prior to restart
from the midcycle outage, and any evidence of reactor coolant leakage found during the inspections will be

3
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In Section V of the Order, the NRC stated that "Any person adversely affected by this

Confirmatory Order, other than the Licensee, may request a hearing within 20 days of its

issuance." Id. at 10. The Order further stated that "If a person requests a hearing, that person

shall set forth with particularity the manner in which his interest is adversely affected by this

Order and shall address the criteria set forth in 10 C.F.R. § 2.309(d)." Id. at 11. The Order

clarified that should a hearing be held, the only issue to be considered "shall be whether this

Order should be sustained." Id. (emphasis added).

On March 29, 2004, the Petitioners filed their Petition, requesting a hearing and leave to

intervene under 10 C.F.R. § 2.309. The Petition requested: (1) an evidentiary hearing on the

allegations raised by Petitioners; (2) suspension of the Davis-Besse Operating license and halt to

the restart of Davis-Besse; and (3) a requirement that FENOC satisfy all licensing criteria prior

to being authorized to operate Davis-Besse for the commercial generation of electricity. Petition

at 11.

On April 23, 2004, FENOC and the NRC each filed responses in opposition to the

Petition.9 Both FENOC's Response and the NRC Staff Response contained lengthy discussions

of decisions such as Bellotti v. NRC, 725 F.2d 1380, 1381-82 (D.C. Cir. 1983), afff'g Boston

Edison Co. (Pilgrim Nuclear Power Station), CLI-82-16, 16 NRC 44 (1982); Maine Yankee

Atomic Power Co. (Maine Yankee Atomic Power Station), CLI-04-05, 59 NRC _, slip op. at 5

(February 18, 2004); Public Service Co. ofIndiana (Marble Hill Nuclear Generation Station,

Units 1 and 2), CLI-80-10, 11 NRC 438, 441-42 (1980), which have held that a hearing on an

reported by telephone within 24 hours of discovery to the Regional Administrator, NRC Region III, or
designee.

9 FirstEnergy Nuclear Operating Company's Answer to Objections to Confirmatory Order and Request for
Hearing (April 23, 2004) (FENOC's Response); NRC Staff Response to Objections to Confirmatory Order
Modifying License (April 23, 2004) (NRC Staff Response).
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order is limited to considering whether the order should be sustained, and that petitioners may

not request any action in addition to the conditions specified in the order.

On May 13, 2004, the Petitioners filed "Petitioners' Combined Reply in Opposition to

'NRC Staff Response to Objections' and FENOC's 'Answer to Objections"' (Petitioners'

Appeal). Despite FENOC's and the NRC Staffs extensive analysis of the legal precedents on

petitions to intervene on confirmatory orders, the Petitioners' Reply totally ignored those

precedents.

On June 2, 2004, the Licensing Board rejected the Petition. In a well-reasoned and

scholarly decision based upon the precedents in Bellotti, Maine Yankee, and Marble Hill, the

Licensing Board ruled:

As it seeks to challenge the staffs March 2004 confirmatory order on grounds that go
beyond the scope of that order, ie., based on concerns that various additional measures
are necessary to make the Davis-Besse facility safer prior to and following its restart, we
conclude the Petitioners' intervention request is not cognizable in this proceeding and
must be denied.

Memorandum and Order at 9.

III. ARGUMENT

A. The Petitioners 'Appeal Should Be Summarily Denied Because It Does Not Address
Petitioners' Standing to Intervene

The Licensing Board ruled that the Petitioners lack standing to intervene on the

Confirmatory Order, because they have not identified any interest that would be adversely

affected by the two conditions imposed by the Confirmatory Order. (Memorandum and Order at

6-7). Petitioners' Appeal does not contest the Licensing Board's ruling. In fact, Petitioners'

Appeal does not even address their standing.' 0

I0 Petitioners' Appeal, p. 12, does state that an injury to a purely legal interest is sufficient to support
standing. However, Petitioners' Appeal does not identify or refer to any legal interests of the Petitioners

5



As the Commission has held, arguments on standing that are presented to and rejected by

the licensing board but are not briefed on appeal are deemed to be abandoned. See, e.g.,

International Uranium (USA) Corp. (White Mesa Uranium Mill), CLI-01-21, 54 NRC 247, 253

(2001). Since Petitioners' Appeal does not brief the Licensing Board's ruling which rejects the

Petitioners' standing, the Commission should hold that Petitioners have abandoned their claims

to standing to intervene.

As required by 10 C.F.R. § 2.309(d) and Section V of the Confirmatory Order, a request

for hearing must demonstrate the petitioner's standing. Because Petitioners have not appealed

the denial of their standing, the Commission should summarily uphold the Licensing Board

decision denying the Petitioners' request for a hearing.11

that may be affected by the Confirmatory Order. or otherwise explain the relevance of this concept to the
Petitioners.

Furthermore, the Licensing Board's ruling on standing is clearly correct. As the NRC has long recognized,
outside of the context of a construction permit or operating licensing proceeding, mere proximity to a plant
is not sufficient to confer standing in proceedings involving the plant. In proceedings with a limited scope,
a petitioner must show that an outcome of the proceeding itself (as distinct from operation of the plant) will
adversely affect the petitioner's interests. See, e.g., Commonwealth Edison Co. (Zion Nuclear Power
Station, Units I and 2), CLI-00-5, 51 NRC 90, 98 (2000); Commonwealth Edison Co. (Zion Nuclear Power
Station, Units 1 and 2), CLI-99-4, 49 NRC 185, 188-93 (1999). Petitioners have failed to demonstrate that
they would be injured if the Confirmatory Order is sustained. The mere allegation that operation of Davis-
Besse may affect their health and safety is not sufficient for standing in this proceeding, since the
Confirmatory Order does not authorize operation of Davis-Besse. Instead, Petitioners must show that the
new conditions imposed by the Confirmatory Order would adversely affect their specific interests. As
Section V of the Confirmatory Order clearly states, only those persons "adversely affected by this
Confirmatory Order" may request a hearing, and a petitioner must "set forth with particularity the manner
in which his interest is adversely affected by this Order." In this regard, a petitioner who seeks a stricter
penalty than specified in an order has no standing to intervene, because it has no right under the order to
claim injury from a failure to grant the more extensive relief Marble Hill, I I NRC at 442. Since the
Petitioners have not alleged that the Confirmatory Order would affect their interests, they have not
provided a sufficient basis for standing to intervene in this proceeding.

6



B. The Petitioners 'Appeal Should Be Summarily Denied Because It Does Not Address
the Licensing Board's Memorandum and Order.

The Petitioners' Appeal does not provide any basis for overturning the decision of the

Licensing Board. Petitioners' Appeal barely mentions the Licensing Board or its Memorandum

and Order. In fact, in a 16-page brief, the Petitioners' Appeal only mentions the Licensing Board

or its Memorandum and Order at only one location (pages 4-5).12

Furthermore, the Petitioners do not address or analyze any of the precedents cited in the

Licensing Board's Memorandum and Order. Despite the Licensing Board's lengthy treatment of

the decisions in Bellotti, Maine Yankee, and Marble Hill, and despite the lengthy discussion of

these cases in both FENOC's Response and the NRC's Response before the Licensing Board,

Petitioners' Appeal does not discuss these cases other than to mention in a footnote that the

Licensing Board cited these cases.

In summary, the Petitioners have not identified any error in the reasoning of the

Licensing Board. In particular, they have not denied that the decisions in Bellotti, Maine Yankee,

and Marble Hill govern this proceeding, they have not attempted to distinguish those precedents

from the situation involving Davis-Besse, they have not identified any fault in the Licensing

Board's application of those precedents in this proceeding, and they have not asked for a reversal

of the Commission's policy which restricts intervention in enforcement proceedings.

In essence, Petitioners' Appeal consists of nothing more than a recitation of their

contentions, as expressed in the Petition and Petitioners' Reply. In fact, large portions of

12 Petitioners' Appeal at 4 states that the Licensing Board "utilized a constrained view of the scope of the

March 8 confirmatory order." However, Petitioners provide no explanation or basis for this conclusion. In
fact, Petitioners Appeal, pp. 4-12 focuses not on the Confirmatory Order, but instead upon the activities of
the Oversight Panel.

7



Petitioners' Appeal are nothing more than a copy of Petitioners' Reply before the Licensing

Board. Such a tactic is not a sufficient basis for appeal. As has been held in a similar situation:

As we have from time to time observed, the Commission's Rules of Practice require that
an appellant's brief clearly identify the errors of fact or law that are the subject of the
appeal. For each issue appealed, the precise portion of the record relied upon in support
of the assertion of error must be set out. The brief must also contain "sufficient
information and cogent argument to alert the other parties and the appellate tribunal to the
precise nature of support for the appellant's claims." We do not generally entertain
matters that are not fully briefed. In this connection, it is not sufficient for a party merely
to repeat a contention and its purported basis, or to reassert proposed findings or
arguments and information rejected by the Licensing Board. Parties thus must bear the
risk of any failure to brief matters adequately. Our requirements in this regard are not
unlike those of other administrative agencies and the courts.

Among the matters GANE appeals is the Licensing Board's rejection of its
contentions 1, 4, 6, 9, 10.2 10.9, and 11 (in part).... In each case, however, GANE's
brief simply sets forth a challenge at earlier stages of the proceeding without any genuine
effort to address the Licensing Board's rationale for decision.... the circumstances
oblige us to reject on the ground of inadequate briefing, and thus to treat as waived,
GANE's arguments in regard to contentions 1, 4, 6, 9, 10.2, 10.9 and 11.

Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127,

131-32 (1987) (footnotes omitted). See also Cleveland Electricilluminating Co. (Perry Nuclear

Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 69 (1986) (summarily rejecting an appeal,

where the petitioners did nothing more than repeat their proposed contentions without identifying

any error in the licensing board's order rejecting the contentions).

Similarly, in this proceeding, Petitioners' Appeal does nothing more than repeat their

contentions, without identifying any error by the Licensing Board. Therefore, Petitioners'

Appeal should be summarily denied for failing to brief the Licensing Board's decision.

C. The Commission Should Affirm the Licensing Board's Decision Because It Correctly
Applies Relevant Precedents in Rejecting the Petition.

The Licensing Board employed the following rationale for rejecting the Petition:

* Under Bellotti, the Commission has the authority to limit the scope of an enforcement
proceeding to the issue of whether the order should be sustained, and the NRC may reject

8



requests for hearing that seek to litigate whether additional actions should be imposed.
(Memorandum and Order at 4-5).

* Bellotti remains the controlling precedent, as indicated by the Commission's recent decision
in Maine Yankee, which rejected a petition to intervene that requested the NRC to impose
additional measures beyond those contained in an order. (Memorandum and Order at 5-6).

* Similarly to the situation in Bellotti and Maine Yankee, the Confirmatory Order for Davis-
Besse limits the scope of this proceeding to whether the order should be sustained.
Petitioners' contentions are not admissible because they seek to add conditions and sanctions
beyond those identified in the Confirmatory Order. Petitioners' contentions on fire
protection, the "regulatory indifference" of the NRC staff with respect to FENOC's root
cause analysis, and the lack of enforcement action on issues related to the grand jury
investigation of Davis-Besse are all outside the scope of the conditions imposed by the
Confirmatory Order. (Memorandum and Order at 6-8)

As discussed below, the Board's reasoning is clearly correct.

The Confirmatory Order for Davis-Besse states that any bearing will be limited to a

consideration of a single issue. As the Confirmatory Order states, "the issue to be considered at

such hearing shall be whether this Confirmatory Order should be sustained."' 3 The Petitioners

do not contest the terms of the Confirmatory Order itself. Instead, they seek to litigate issues that

are outside the scope of the Confirmatory Order, and they seek remedies that go beyond the

conditions imposed by the Confirmatory Order. Therefore, under the terms of the Confirmatory

Order, the Petitioners have no right to a hearing on the matters that they seek to litigate.

It is well-established that the Commission has the authority under Section 189(a) of the

Atomic Energy Act of 1954 (AEA) to define the scope of a hearing on an enforcement order, and

that the scope of such a hearing is limited to those issues set out in the subject order. See

Bellotti, 725 F.2d at 1381-82; Maine Yankee, slip op. at 5 (February 18, 2004); Marble Hill, 11

NRC at 441-42. As such, "[t]he Commission may lawfully limit a hearing to consideration of

the remedy or sanction proposed in the order." Sequoyah Fuels Corp. (Gore, Oklahoma Site),

13 Confirmatory Order at 11.

9



CLI-94-12, 40 NRC 64, 70 (1994), citing Bellotti, 725 F.2d at 1381-82; Marble Hill, 11 NRC at

440-41; see also Sequoyah Fuels Corp. (Gore, Oklahoma Site Decontamination and

Decommissioning Funding), CLI-97-13, 46 NRC 195, 206 (1997) (stating that the Commission

"remain[s] mindful that the enforcement context of [a] proceeding necessarily restricts the scope

of remedies that intervenors may demand to those set out by the NRC staff in its ... order")

(citations omitted).

In Bellotti, the Commission, which had found deficiencies in management of the Pilgrim

nuclear power plant, issued an enforcement order to the licensee, amending the Pilgrim operating

license to require development of a plan for reappraisal and improvement of management

functions and imposing a civil penalty on the utility. The Attorney General of Massachusetts

petitioned to intervene and requested a hearing to address the adequacy of the plan, the plant's

continued operation, the nature of necessary improvements, and the adequacy of implementation

of required changes. Noting its authority to limit the issues in enforcement proceedings to

whether the facts as stated in the order are true and whether the remedy selected is supported by

those facts, the Commission denied the petition. On appeal, the Court of Appeals held that

Massachusetts had no cognizable adverse interest in the license amendment proceeding, which

involved only the issue of the Commission's order to the utility to develop a safety plan.

The Bellotti court upheld the Commission's authority under the AEA to limit the scope of

its hearings to the precise issue at stake:

To read the statute very broadly so that any proceeding necessarily implicates all issues
that might be raised concerning the facility in question would deluge the Commission
with intervenors and expand many proceedings into virtually interminable, free-ranging
investigations ... [T]he Commission's substantive discretion to decide what is important
enough to merit examination would be subverted by a procedural provision requiring the

10



Commission to consider any issue any intervenor might raise. Such a reading of the
statute is plainly untenable . . . 14

The court affirmed the Commission's authority to define the scope of the proceeding and its

denial of the intervention petition, holding that the "petitioner is not affected by the proceedings

as the Commission has limited it, and so he is not entitled to intervene pursuant to section 189(a)

[of the AEA]." Id. at 1383.

Like Massachusetts in Bellotti, the Petitioners do not oppose the order in the instant

proceeding. Instead, the Petitioners allege deficiencies in fire protection requirements at Davis-

Besse, as well as shortcomings in the NRC's handling of issues related to the root causes of the

degradation of the reactor vessel head for Davis-Besse. In addition, the Petitioners fault the

NRC for not issuing a civil penalty against Davis-Besse and "request the Commission to suspend

the operating license and halt the restart of Davis-Besse, and require FirstEnergy Nuclear

Operating Company to satisfy all licensing criteria prior to being authorized to operate Davis-

Besse ...." 1 5 None of these issues is within the scope of this enforcement proceeding as

specified in the Confirmatory Order. Furthermore, the additional measures sought by the

Petitioners are clearly outside the scope of the Confirmatory Order. As held in Bellotti and the

other precedents cited above, the scope of an enforcement proceeding is limited to whether the

specified conditions should be imposed, not whether other conditions or civil penalties should be

imposed.

In this regard, the Commission's ruling in Marble Hill, 11 NRC at 441-42, is especially

apropos to this proceeding involving the Confirmatory Order for Davis-Besse:

14 Bellotti, 725 F.2d at 1381. See also Sequoyah Fuels Corp. (UF6 Production Facility), CLI-86-19, 24 NRC
508, 513 (1986).

15 Petition at 11.

11



We believe that public health and safety is best served by concentrating inspection and
enforcement resources on actual field inspections and related scientific and engineering
work, as opposed to the conduct of legal proceedings. This consideration calls for a
policy that encourages licensees to consent to, rather than contest, enforcement actions.
Such a policy would be thwarted if licensees which consented to enforcement actions
were routinely subject to formal proceedings possibly leading to more severe or different
enforcement actions. Rather than consent and risk a hearing on whether more drastic
relief was called for, licensees would, to protect their own interests, call for a hearing on
each enforcement order to ensure that the possibility of less severe action would also be
considered. The end result would be a major diversion of agency resources from project
inspections and engineering investigations to the conduct of hearings.

FENOC has voluntarily consented to the Confirmatory Order for Davis-Besse. It would be

especially perverse if, having consented to the Confirmatory Order, FENOC were now to be

subjected to hearings on the Order.

In sum, the Licensing Board correctly interpreted the Confirmatory Order and correctly

applied the precedents. Granting the Petition would be contrary to the terms of the Confirmatory

Order, Commission precedent in cases such as Marble Hill, and the Court of Appeals decision in

Bellotti. Consequently, the Commission should affirm the Licensing Board's decision denying

Petitioners' request for a hearing.16

D. Petitioners' Contentions Do Not Satisfy the Procedural Requirements in 10 CF.R. §
2.309

The Petition raised "objections" to the Confirmatory Order based upon allegations related

to fire protection, FENOC's root cause analysis for the corrosion of the Davis-Besse reactor

vessel head, and the grand jury investigation related to Davis-Besse. The Petitioners' Appeal is

largely devoted to a rehash of these contentions. Given all of the defects in Petitioners' Appeal

discussed above, there is no reason for the Commission to consider the content of the arguments

16 Petitioners' Appeal at 12 cites two licensing board decisions for the proposition that contentions are

admissible if they allege a substantial safety issue or violation of a regulation. Suffice it to say that the
decisions involved applications for a license and license renewal, not orders. Therefore, neither decision is
applicable to this proceeding.

12



in Petitioners' Appeal related to these contentions. However, we do not want to leave the

Commission with the impression that Petitioners' contentions are admissible or have any merit.

Therefore, we offer a few observations below with respect to each of the contentions.

1. Fire Protection

The Petitioners imply that fire protection is within the scope of this proceeding because it

allegedly was considered to be a restart issue by the NRC's Oversight Panel. 7 However, the

Petitioners clearly are mistaken regarding the scope of this proceeding. The Confirmatory Order

does not afford Petitioners a right to a hearing on restart issues or on issues considered by the

Oversight Panel. Thus, Petitioners' continuous references to the Oversight Panel are unavailing.

Instead, as stated on page 11 of the Confirmatory Order, the scope of this proceeding is limited

to whether the conditions in the order should be sustained.

As stated on pages 7-8 of the Licensing Board's Memorandum and Order, the

Confirmatory Order "does not discuss fire protection." Therefore, as held by the Licensing

Board, fire protection is not within the scope of this proceeding.

Petitioners' contention on fire protection states that FENOC engaged in "illegal

substitution of operator manual actions for meaningful fire protection" under 10 C.F.R. Part 50,

Appendix R, Section III.G.2."8 This allegation is repeated in Petitioners' Appeal.' 9 In support of

this contention, the Petition refers to an internal NRC e-mail from P. Qualls, which states that an

NRC Safety Evaluation (SE) for Davis-Besse in May 1991 approved operator manual actions in

lieu of fire barriers under Section III.G.2. Petitioners then argue that manual actions are not

17 Petitioners' Appeal at 5-6.

18 Petition at 3.

19 Petitioners' Appeal at 9-11.
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alternatives allowed by Section III.G.2, and that NRC's approval was not properly granted as a

license amendment or exemption.20 For several reasons, this allegation does not constitute an

appropriate contention for litigation in this proceeding.

Contrary to Petitioners' allegation, the May 1991 SE itself does not state that manual

actions will be used in lieu of fire barriers under III.G.2. Furthermore, the Petitioners do not

identify any manual actions that allegedly were approved in lieu of fire barriers under Section

III.G.2. In summary, Petitioners' allegations regarding manual actions lack specificity and basis,

and therefore are not admissible under 10 C.F.R. § 2.309(f)(1).

Additionally, Petitioners' Appeal neglects to mention that the NRC has previously

considered and responded to Petitioners' concerns in a letter to the Petitioners on March 4,

2004:21

QUESTION: "Has the 0350 Panel inspection of the 1991 Safety Evaluation Report as
referenced in Mr. Qualls's email established that the licensee is in non-compliance with
fire protection requirements per 10 C.F.R. 50 Appendix R Section III.G.2?"

ANSWER: No. Issues concerning anticipated fires in the control room and cable
spreading room at Davis-Besse as documented in the Nuclear Regulatory Commission
(NRC) safety evaluation (SE) on May 30, 1991, were inspected as part of the Manual
Chapter (MC) 0350 oversight process. Following the inspection, the Office of Nuclear
Reactor Regulation (NRR) technical staff was requested to review the licensee's
procedure for anticipated fires in the control room and cable spreading room in
accordance with the NRC task interface agreement (TIA) process. The NRR technical
staff reviewed the May 30, 1991, SE as well as the licensee's procedure, and found that
the procedure continues to assure that the plant can be safely shut down following
anticipated fires in the control room or cable spreading room at Davis-Besse.

Further, the NRR technical staff found that the licensee continues to be within their
design and licensing basis for anticipated fires in the control room and cable spread room
as documented in the May 30, 1991, SE.

20 Petition at 4; Petitioners' Appeal at 9-10.

21 Letters from John A. Grobe (NRC) to Paul Gunter (NIRS) and Terry J. Lodge, dated March 4, 2004,

Enclosure 1, p. 1.
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Thus, Petitioners' allegations have been specifically considered and rejected by the NTRC staff,

and the Petitioners have not identified any error or omission in the staff's resolution of their

allegations. As a result, the Petitioners have not identified any genuine dispute of material fact,

as required by 10 C.F.R. § 2.309(f)(1)(vi).

Petitioners also refer to Inspection Report 0500346/2003003 (October 21, 2003) for

Davis-Besse, which noted that FENOC's Safety Function Validation Project (SFVP) identified

several categories of issues related to fire protection.22 However, Petitioners neglect to mention

that this same Inspection Report, at 22, concludes that:

CRs [condition reports] were correctly assigned to categories, issues were thoroughly
evaluated, and that appropriate corrective actions or enhancements were specified.

Petitioners have not alleged that this conclusion is in error. Therefore, Petitioners' reliance on

this inspection report does not provide any basis for a genuine dispute on a material issue of fact,

as required by 10 C.F.R. § 2.309(f)(1)(vi).

In summary, the Petitioners have provided selective references to various NRC

documents as a basis for their issues on fire protection. Petitioners have not identified any

instances in which Davis-Besse allegedly substituted manual actions for the fire protection

features required by Section III.G.2. Furthermore, Petitioners' Appeal does not mention that the

NRC has investigated and resolved these issues, even though Petitioners were fully aware of the

resolution. Because the Petitioners have not identified any "genuine dispute" on a material issue

of fact regarding the resolution of these issues, it has not provided a sufficient basis for a

contention under 10 C.F.R. § 2.309(f)(1)(vi).

22 Petitioners' Appeal at 8-9.
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2. Root Cause Analysis

The second objection in the Petition alleges that the NRC has displayed a continued

pattern of "regulatory indifference" and "passive regulation."23 As a basis for this contention,

the Petition refers to an NRC request for additional information (RAI) regarding the root cause

analysis for the degradation of the Davis-Besse reactor vessel head. The Petitioners' Appeal

repeats these arguments.24

Petitioners' Appeal, at 12-13, claims that this issue is within the scope of the

Confirmatory Order, providing as evidence a quotation from a background section of the

Confirmatory Order which states that the probable root cause of the reactor vessel head

degradation was primary water stress corrosion cracking (PWSCC) of the nozzle in the head,

followed by boric acid corrosion of the low alloy steel in the head. However, under the terms of

the Confirmatory Order and the relevant precedents in Bellotti, Maine Yankee, and Marble Hill,

Petitioners are not entitled to a hearing on every statement in the Confirmatory Order - - they are

only entitled to a hearing on whether the conditions imposed by the Confirmatory Order should

be sustained. Because Petitioners are not objecting to the conditions in the Confirmatory Order,

they are not entitled to a hearing on a background statement in the Confirmatory Order.

In any event, Petitioners' concern does not call into question whether PWSCC was the

cause of the nozzle cracking, as stated in the Confirmatory Order. Petitioners' Appeal at 13 cites

a letter dated March 4, 2004 from NRC to Davis-Besse, which refers to concerns that had been

recently raised regarding FENOC's root cause analysis on cracking of nozzles and corrosion of

the Davis-Besse reactor vessel head. The concerns in question were raised in a letter dated

23 Petition at 7-8.

24 Petitioners' Appeal at 12-13.
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December 18, 2003 from the Union of Concerned Scientists (UCS) to the NRC. The UCS letter

mentions a vent line in the Davis-Besse reactor vessel head, and questions whether the cracking

in the nozzles in the reactor vessel could be attributed to "thermal effects resulting from the 6.9

pounds mass per hour flow rate" through the vent. NRC's March 4, 2004 letter essentially

repeats the UCS concern and asks FENOC to respond to it. In particular, NRC asked FENOC to

address whether flow through the vent line could have led to the cracked nozzles in the old

reactor vessel head and whether such flow could impact the new reactor vessel head. The NRC's

RAI does not question whether PWSCC was the cause of the nozzle cracking.

As indicated in various NRC documents including NRC's recent Order (EA-03-009) to

all pressurized water reactors (PWRs), PWSCC is a temperature-related and time-related

phenomenon, with PWSCC susceptibility increasing with increasing temperatures and increasing

operating duration.25 Higher temperatures in the reactor vessel head (e.g., from the thermal

effects of the vent line) could lead to earlier occurrence of PWSCC. The NRC's RAI essentially

asks whether the thermal heating effects could have contributed to the PWSCC.26 This question

is not inconsistent with the conclusion in the Confirmatory Order that PWSCC was the cause of

the cracking of the nozzle.

Petitioners do not contest that PWSCC was in fact the cause of the cracking of the

nozzles in the old reactor vessel head for Davis-Besse.27 As a result, they have not identified any

25 See, e.g., EA-03-009, Revision 1 (February 20, 2004), First Revised Order Modifying Licensees of all

pressurized water reactors, pp. I and 6.

26 FENOC supplied its response to the RAI in a letter from Mark B. Bezilla dated May 25, 2004. Page 3 of

that letter notes that even if the head temperature were several degrees higher due to thermal heating from
the vent, it would have no bearing on the conclusion that the temperature was high enough for PWSCC
damage to have occurred.

27 Furthermore, during the recent outage, FENOC replaced the degraded head with a new head purchased

from the unfinished Midland Plant. It is undisputed that the new reactor vessel head for Davis-Besse has a
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genuine dispute on an issue of material fact with respect to any of the statements in the

Confirmatory Order. Accordingly, their contention does not meet the standards of 10 C.F.R. §

2.309(f)(1)(vi).

3. Objection related to Lack of Civil Penalties

The third objection in the Petition alleges that there has been a "suspicious lack of civil

monetary and non-monetary penalties against FENOC for the corrosion failures."28 As a basis

for this objection, the Petition referred to certain hardware issues (i.e., corrosion of the reactor

vessel head, the potential for clogging of the containment sump with debris, and inoperable

hydrogen detection equipment), and criticized the NRC for deferring enforcement action pending

completion of ongoing criminal investigations.29

Petitioners have not pursued this issue on appeal. Thus, it should be deemed that

Petitioners' have abandoned this contention. See International Uranium, supra.

Instead of pursuing their original contention, Petitioners' Appeal repeats arguments made

in Petitioners' Reply, which according to Petitioners raised "new information suggesting

interference by the staff with the ongoing Department of Justice inquiry."30 Petitioners conclude

low susceptibility to PWSCC given its low operating time. In particular, the new reactor vessel head for
Davis-Besse has had no operating time (except for the very limited period after approval of restart on
March 8, 2004), and therefore has low susceptibility to PWSCC at this time based upon the formula
provided in NRC's recent Order (EA-03-009) to all PWRs. Furthermore, under page 7 of Revision I of the
Order (Feb. 20, 2004), the new reactor vessel head for Davis-Besse will remain in the low susceptibility
category for many years. Therefore, the issue raised by the Petitioners, even if true, does not raise an
immediate safety issue and does not provide any basis for prohibiting restart or the other relief requested by
Petitioners. As a result, Petitioners' objection is not sufficient basis for a contention in this enforcement
proceeding.

28 Petition at 8.

29 Petition at 8.

30 Petitioners' Appeal at 13.
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that this information indicates that the "Oversight Panel failed to discharge its responsibility."

Petitioners' Appeal at 17.

It has been repeatedly held by the Commission that a licensing board does not act to

correct or oversee the actions of the NRC staff, and that contentions must focus on the actions of

the licensee. See, e.g., Duke Energy Corp. (Catawba Nuclear Station, Units I and 2), CLI-04-06,

59 NRC 62, 74 (2004); Powver Authority ofthe State ofNew York (James FitzPatrick Nuclear

Power Plant; Indian Point, Unit 3), CLI-00-22, 52 NRC 266, 318 (2000); Vernont Yankee

Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), CLI-00-20, 52 NRC 151, 171

(2000). Because Petitioners' Appeal focuses on the actions of the NRC staff, it does not provide

an adequate basis for a contention.

E. Petitioners Should Have Raised Their Concerns in a Petition under 10 CF.R. § 2.206.

In support of their arguments, Petitioners repeatedly imply that they should be afforded a

hearing on their contentions because they do not have any other opportunity to raise their

concerns. See Petitioners' Appeal at 11, 13, 16. This argument is without merit.

As the Licensing Board noted in its Memorandum and Order at 8-9:

This is not to say the Petitioners are without recourse relative to these matters.
Commission regulations provide for public requests to modify a license. If the Petitioners
believe the NRC should take action to address fire safety matters or impose other
enforcement sanctions, they can file a petition pursuant to 10 C.F.R. § 2.206. The NRC
provides this procedure for any interested person who wants some action taken beyond
those adopted by the staff in the exercise of its enforcement discretion. See Marble Hill,
CLI-80-10, 11 NRC at 442.

Petitioners have not responded to or identified any error in this reasoning.
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....... ---

IV. CONCLUSION

For the reasons set forth above, Petitioners' Appeal should be summarily denied for

failure to address their standing to intervene and failure to address the Licensing Board's

decision. Furthermore, the Licensing Board's decision correctly applies relevant precedent, and

the Board's decision should be affirmed by the Commission. Finally, even if the Commission

were to consider the content of Petitioners' appeal, it is apparent that the Petitioners have not

provided a sufficient basis for a contention and that Petitioners' contentions failed to meet the

requirements of 10 C.F.R. § 2.3 09. Accordingly, Petitioners' Appeal should be denied.

Respectfully submitted,

Mary E. O'Reilly Steven . Frantz
FIRSTENERGY SERVICE COMPANY MORGAN LEWIS & BOCKIUS LLP
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Akron, OH 44308 Washington, D.C. 20004

ATTORNEYS FOR FIRSTENERGY
NUCLEAR OPERATING COMPANY

20



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of )

FirstEnergy Nuclear Operating Company )

(Davis-Besse Nuclear Power Station, )
Unit No. 1) )

EA-03-214
Docket No. 50-346
License No. NPF-3

CERTIFICATE OF SERVICE

I hereby certify that copies of "FirstEnergy Nuclear Operating Company's Brief in Opposition to
Appeal of Decision Denying Intervention on Confirmatory Order" were served upon the persons
listed below by U.S. mail, first class, postage prepaid, and where indicated by an asterisk by
electronic mail, on this 23rd day of June, 2004.

Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Secretary of the Commission***
Attn: Rulemakings and Adjudication Staff
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail - hearingdocketgnrc.gov)

Director, Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, DC 20555

Lisa B. Clark*
Office of the General Counsel
U.S. Nuclear Regulatory Commission
Washington, DC 20555
(E-mail - lbcenrc.gov)

Regional Administrator
NRC Region III
801 Warrenville Road
Lisle, IL 60532-4351

G. Paul Bollwerk, HI, Chair*
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail - gpb~nrc.gov)

21



.

Dr. Charles N. Kelber*
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail - cnkenrc.gov)

Terry J. Lodge, Esq.*
316 N. Michigan St., Ste. 520
Toledo, OH 43624-1627
(E-mail - tjlodge5O@yahoo.com)

Commissioner Jeffrey S. Merrifield
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Dr. Peter S. Lam*
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail - pslgnrc.gov)

Chairman Nils J. Diaz
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Commissioner Edward McGaffigan, Jr.
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

Steven . Frantz
Counsel for FirstEnergy Nuclear Operating Company

* e-mail
** Original and two copies

22


