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I. INTRODUCTION .

There are over one hundred nuclear power plants in the United States, some
of which are more than 40 years old, and all of which were originally licensed
before 1979. The licenses for these older faéilitiés, which were valid'-fc;r a 40 year
term, are now beginning to expire. The Nuclear Regulatory Commission (the
“NRC”) has already received dozens of applications for license renewals, and will
likely receive dozens more in the next decade.! The NRC will evaluate these |
applications on a facility-by-facility basis. The NRC will then decide whether to
allow the older plants to operate for another 40 to 60 years and, if so, what the
terms of each renewed license will be. This case is about the nature of
administrative hearings on these license renewal applications, and the quality of

‘'the administrative record that will be created for judicial review.

The NRC seeks to restrict public and State participation in licensing matters

just when lice;nses for these aging facilities are beginning to expire. .For almost 50

years, the NRC and its predecessor agency, the Atomic Energy Commission, took

'While no new licenses have been issued since 1979, applications for new
licenses may be forthcoming. Just two months ago a consortium of seven
companies announced to the press that it will apply for a license to build a new
commercial nuclear power plant. Although this brief focuses on license renewal
hearings, the States are also concerned about new licenses and license
amendments. The arguments made herein would apply equally to license
~ amendments and with at least as much force in the context of original licensing.
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the position that the Administrative Procedure Act’s formal adjudicatory .
provisions apply to nuclear licensing hearings (ﬁ‘rith a few exceptions not relevant
here). In. a careful and detailed 1989 memo, thq NRC'’s Office of Genere;I Counsel
reaffirmed the correctness. of this approach \_Vith respect to nucl.ear power plant
license renewals. See William Parler, General Counsel, NRC, memo to. Victor
Stello, NkC Exec.. Dir. Operation, re: "OGC Analyses of Legal Issues Relating to .
Nuclear Power Plant Life Extension" (1989), 2’ J.A. at 798-830 (“1989 NRC OGC
Analysis”). However, in January 2004, the NRC adopted .regulatory changes to its
adjudicatory process which established informal heari_ng procedures for all but a
few types of licensing proceedings. Changes to Adjudicatory Process; Final Rule,
69 Fed. Reg. 2,181-2282 (2004) (to be codified at 10 CfR Parts 1,2, 56 et |
al.)(“Final -Rule”). These informal procedures will apply to license' renewal
hearings' and to any hearings on new license applications. They will eliminate:the
parties’ right to discovery, sev_erely restrict cross-examination, and adversely
ifnpact the quality of the record for judicial review, |

The Court sﬁould reject this newer agency position. With respect to tﬁe
States — which are subject to the new regu]ations — Congress explicitly rhandated
certain pfocedural formalities. The regulations violate the APA as well as the

AEA’s mandate that States be afforded a hearing with an opportunity to



interrogate witnesses and advise the NRC in nuclear licensing proceedings. The

NRC’s position is not entitled to deference under Chevron because the statutory

scheme clearly cpntemplates_ formal 'adjudicatory procedures for facility licénsing
hearings. Moreover, the agency is not interpreting solely its governing statute, but
rather the relationship between its governing statute and another statute — the -
APA. In any event, the NRC’s position is unreasonable, and inconsistent with the .
APA and the Atomic Energy Act (“AEA”). The AEA 'speciﬁes ;chat NRC actions
are subject to APA requirements. License renewal hearings are precisely the type
of quasi-judicial 'proceedingé for Whjch the adjudicatory procedures of the APA
were intended. Even the NRC admits that there is l_lothing in the Atomic Energy
' Act or its legislative history to indicate that Congress intended to éllow infqrmal
hearings in these cases. 69 Fed. Reg. 2,183 (Preamble to Final Rule). In fact, the
. AEA. taken as a whole and in light of its iegislafive history, shows that Coﬂgress
recognized the need for formal adjudicatory hearings in nuclear licensing matters.
II. INTEREST OF AMICI CURIAE

Amici the Commonwealth of Massachusetts, and the. states of New
Hampshire, Connecficut, New York and Caiifornia have an interest in acfive and
meaningful participation in the evaluation of the .factuél issues raised in the

process of licensing nuclear power plants. The States’ interests include their
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interest in the safety of their citizens, the environmental impact of the plants on the
States, and the States’ economic well being.

The safety of their citizens is the States’ foremost concern when nuclear
plants are being licensed or relicensed. For example, when aging plants are being
relicensed, States may wish to inquire about the condition of these plants, either
‘through cross-ekaminaﬁon or discovery. In light of the magnifude of the potential
impacts from an accident at one of these facilities, the States believe it is of the
utmost importance to ensure that relicensing hearings include adjudicatory
procedures designed to bring out a complete factual picture. In additiox;, the States
may wish to inéuire or comment about thé operation, tﬁe safety record, or the
environmental impacts of the facilities.

The outcor.ne of a licensing deciéion can have signiﬁcanf impacts upon fhe
State’s economic well-being. For example, an unjustified shutdown of a Iiu(.:lear
power plant may have tremendous economic costs to the State. When
Consolidated Edison’s Indian Point No. 2 plant suffered a steam tube rupture, the
unit \;vas forced to remain shut down for close to a ye'ar. The sh_utdown cost the
citizens of New York hundreds of millions of dollars in increased power costs.

The States have an important i_nte'rest in protectiﬁg the envirbnment. ‘Even

the normal operation of a nuclear power plant can have significant environmental



impacts. Because of their tremendously high operating temperatures, nuclear
power plants use enormous volumes of water for cooling. For examﬁle, the Indian
Point ﬂuclear power plant in New York State draws up'.to 2.5 billion gallons of
water per day from the Hudsoﬁ River, killing rh_illions of fish and fish eggs |
annually. |
In the_e\}ent of a nuclear emergency, State and local governments play a

critical role. Evacuation plans fo.r the areas around nuclear power plants are
developed and, in the event of a nuélear emergency would be carried out by, State
and local govgmments. State and 160;11 'police departments, local fire departments,
and other first responders with detailed knbwledge. of their communities should
have a meaningful opportunity to acquire aﬂd help develop a full factual picture of
appropriate public safety issues in the context of facility licensing.

| Because of these safety, em‘/ironr'nental and economic concerns, the
relicensing 6f existing or siting of new nuclear facilities can affect the character of
local communities and can have a significant impact on pr'opérty values. Itis
| essential that memberé c;f the public Se given a meaningfull opportunity to
participate in licensing hearings. Without this opportunity, the public will have
little confidence that government decision-makers will address or consider their .

concerns during the relicensing process.



“State and local go§ernments can also play an impoftant role in relicensing
proceedings, by helping to develop a fac-:tual record'regafding the plant’s
responsiveness to community concerns, day_-to-day effects on the host community,
and environmental impacts that rﬁay not otherwise come to light. These factors are
important to a decision maker in considering whether a facility should be
relicensed. |

The States therefore have a substantial interest énd are entitled to play a
substantive role in tﬁe nuclear power plant licensing process.

HI. STATUTORY AND REGULATORY BACKGROUND

Amici States rely on Petitioners’ and Intervenor’s description of the AEA,
the.v APA, and the NRC’é new regulations, adding only the following points: .

As the NRC’s Office of General Counsel has reco'gniz.ed, a proceeding for
the grant ofa “ren;awed license” is a “proceeding for the gfanting ...of any
license” within the meaning of section 189(a). See 1989 NRC OéC Analysis, 2

- 1.A. at 803-804.%

20GC pointed out several reasons for reaching this conclusion, including the
following: (1) Congress probably understood that a renewal was a “license” and
therefore already covered by the statutory.language, (2) the expiration of a license
terminates its existence, thus a renewal is actually the grant of a new license, and
- (3) a contrary interpretafion would result a hearing being required for less
important actions and not for more important license renewals. Id.

6



In addition, section 274 of the AEA, entitled “Cooperation with the States,”
guarantees certain formal procedural protections to the States in hearings on NRC
licensing matters. 42 U.S.C. § 2621. The purpose of section 274, which was
aAd_de'd to the Act in 1959, was to turn over to individual States ;:ertai_n defined
areas of regulatory jurisdiction. Joint Committee on Atomic Energy, Amendments
to the Atomic Energy Act of 1954, As Amended, With Respect to Cooperafion
With States, S. REP. NO. 870 (attached hereto as Exhibit A). The principal
provisions of tﬂe bill “authorize tﬁe Commission to withdraw its responsibility for
regulation of certain materials — principally radioisotopes — but not over more
hazardoﬁs activities such as the licensing and regulaﬁon of reactors.” Id. Whilé
Congress continued to prohibit most State regulation of nuclear power plants, in
return .it guaranteed to the State in which the plant was to be located a hearing on
licenses for activity regulated by the NRC. Section 274(1) r_equires the NRCto
provide the State prompt potice of the filing of the license application, and a
“reasonable opportunity for Statg represeﬁtatives to offer evidence, interrogate
witnesses, and advise the Commiséion as to the application without requiring such
representatives to take a positiori for or against the granting of the application.” 42
USC § 2021(1). With respect to nuclear licensing activities by the States, section .

274(0) requirés the States to follow procedures which include “(i) an opportunity,

7



after public notice, for written comments and a public hearing, with a transcript,
(ii) an opportunity for cross-examination, and (iii) a written determination which is
based upon findings included in such determination and upon the evidence

4

~ presented during the public comment period and which is subject to judicial
review.” 42 U.S.C. § 2021(0).
IV. ARGUMENT

A. License Adjudications Under the Atomic Energy Act are Subj ect to
the APA’s Formal Hearing Requirements.

1. Formal Adversarial Hearings Are Required Where The Will
Help Guarantee “Reasoned Decision Making and Meaningful

Judicial Review.”

. As discussed in Peﬁtioneré’ and Intervenor’s Briefs, is well established that
a statute need not use the precise words “on the record” to tr.igger APA’s formal
hearing procedures. Rather, this Co_urt.has determined that, where a statute
specifically provides for adminigtrative adjudicatjon after an agency hearing, a
formal on the record hearing is implied, absent indication of contrary
Congressionél intent in the statute,-its context, or its legislativé history. See
Public Citizen Briefat 17-19. Even aside from the presumption in favor 6f formal
APA adjudicatory procedures, the question of whethér su_ch. procedurés are

required should “turn[] on the substantive nature of the hearing Congress intended



to provide.” Seacoast Anti-Pollution Lea.gge v. Costle, 572 F.2d 872, 877 (1
Cir. 1978); Dantran v. Dep’t of Labor, 246 F.3d 36, 46 (1* Cir. 2001). In other

words, if adversarial hearings are needed in a particular case to “guarantee
reasoned decision making and meaningful judicial review,” then the case is “the
kind of quasi-judicial proceeding for which the adjudicatory procedures of the

APA were intended.” See Seacoast 572 F.2d at 876. In making this

deterrniﬁation, a Court shoula look to whether the proceeding is one in which:

x the agency must decide whether to grant a license to a si)e_ciﬁc
appiicant, based on the agency’s factual findings;

* only the rights of the specific applicant will be affected, as opposed to
rule-making, which :tends to influence general policy and affect
numerous entities; grld

* factual issues may be shérply disputed.

Seacoast 572 F.2d at 876. Also relevant is:

* whether the public is likely to benefit from regulation of the activity
being licensed, id. at 876-877 (“The panoply of proceduralh
protections provided by the APA is necessary not only to protect the

rights.of an applicant for less stringent pollutant discharge limits, but



is also needed to protect the public for whose benefit the very strict
limitations have been enacted.” ; and |

*  whether the- reviewing court is likely'.to require an evidentiary record
fo review the agency’s decision, id. at 877 (“If determinations such as
the one at issue here are not made on the record, then the fate of the
Hampton-Seabrook Estuary could be decided on the basi.s of evidence
that a court would never see, or what is worse, that a court could not
be sure existed. Wé cannot believe that Congress would intend such

aresult.””)

2. NRC License Renewal Hearings Are the Type of Proceedings
to Which Formal APA Provisions Were Intended By Congress
to Apply.

Nuclear power plant license renewal hearings satisfy the factors articulated

by this Court in Seacoast. They are precisely “the type of quasi-judicial

proceedings' for which the adjudicatory procedures of the APA were intended.”

Seacoast, 572 F.2d at 876.

The NRC will decide whether to grant or deny a renewal license to a
particular applicant based on factual findings. The regulations themselves require
the parties to file written post-hearing proposed findings of fact and conclusions of

law. 10 CFR § 2.1209. The decision must include findings, conclusions and
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rulings, with the reasons or basis for determinations on material issues of fact or
law. 10 CFR § 2.1210(c). While “general policy considerations may influence
- the decision, the decision will not make general policy. Only the rights of the

specific applicant will be affected.” See Seacoast, 572 F.2d at 876. Factual

disputes are often a central bomponent of licensing pfoceedings. Seee.g.
Massachusetts v. United States Nuclear Regulatory Com.; 924 F.2d 311, 315 (D.C.
- Cir. 1991), cert. den. 502 U.S. 899 (1991:)(Massachusetts challenged, among other
things, adequacy of offsite emergency response plans and potential consequences
of hypothetical fadiological emergenci.es at Seabrook).

Because of the magnitude of the risks posed by nuclear faci_lities',3 the

nuclear industry’é exemption from most State or local regulation of nuclear power

‘Effective regulation of nuclear power is crucial to public safety, as
Congress and courts have expressly recognized. Congress’ concern about this was
at the very heart of its enactment of the Atomic Energy Act. Under the AEA, the
Nuclear Regulatory Commission is empowered to prescribe such regulations or
orders as it may deem necessary . . . to govern any act1v1ty authorized pursuant to
this chapter, including standards and restrictions governing the design, location,
and operation of facilities uséd in the conduct of such activity, in order to p_rotect '
health and to minimize danger to life or property . . .. 42 U.S.C. § 2201(i)(3); See
MidAmerican Energy Co. v. IBEW Local 499, 345 F.3d 616, 620 (D.C. Cir.
2003)(“The framework within which [the nuclear] industry functions is a result of
the unique dangers and attendant safety requirements of generating electric power
by way of atomic fission. . . . The statutory and regulatory framework that was put
in place to protect the pubhc from the hazards of harnessing nuclear energy was a
dominant, explicit, and well-defined public policy.”)

11



plants,* and the limitation on the industry’s liability through the Price-Anderson
Act,’ adequate public participation in and judicial review of NRC license renewal

~ decisions is essential. The assumption that Congress intended determinations as
crucial to public safety as the relicensing of aging nu_clear power plants to be
ﬁotentially “decided on the basis of evidence that é court would never see or, what
is worse, that a court gould not be sur'e existed” is simply untenable. See Seacoast,

572 F.2d at 578.

3. The Decisions of This Court Support The Conclusion That
Formal APA Procedures Are Required for Facility Licensing
Hearings.

This Court has held that sections 316(a) and 402(a)(1) of the Fedefal Water
Pollution Control Act (“CWA”) require on the record proceedings in permit

issuance hearings, even though neither states that the hearing must be “on the

record.” Seacoast, 572 F.2d 872; see also Marathon Qil Co. v. EPA, 564 F.2d
1253, 1262-63 (9" Cir. 1977). As discﬁssed above, the reasoning in Seacoast is

equally applicable in the context of nuclear power plant licensing.® In the 2001

“See P aclﬁc Gas & Electric Co. v. State Energy Resources Conservation and
Development Commission, 461 U.S. 190 (1983).

sSee Duke Power Co. v. Carolina Env. Study Group, 438 U.S. 59 (1978).

‘Signiﬁcéntly, the CWA, uniike the AEA, does not have a provision stating
that agency actions are subject to the provisions of the APA. Therefore, Congress’

12



case of Dantran v. Dep’t of Labor, this Court reaffirmed its decision and reasoning

in Seacoast. 246 F.3d at 46-47. =~

The cases éited by the NRC in its Preamble to thga Final Rule do not support
' a different conclusion. ’I‘he Court in City of West Chicago v. NRC —a Seventh
Circuit case declining to require? NRC coml.)liance with formal APA ﬁrocedures in
a materials licensing hearing — in fact emphasized that its holding would not apply
to the licensing of nuclear facilities. 701 F.2d 632 (7;h Cir. 1983). The only other .
case to allow the NRC to depart from formal adjudicatory. procedures for .
11censmg, Kelley v. Selin, did not involve fac111ty licensing, but approval of the.
use of a partlcular concrete cask for storage of spent nuclear fuels. 42 F.3d 1501
(6™ Cir. 1995), cert. den. 515 U.S. 1159 (1995). While Amici States believe that
tﬁe Courts in City of West Chicago and Kelley should not have deferred to the
NRC'’s in/terpretation of the relationship between the APA aﬁd the AEA, see
section A(4), belbw, it is notable that the new NRC regulations and interl.)retat‘iox.l

go significantly farther than those cases do. See 1989 NRC OGC Analysis, 2 J.A.

intent in requiring formal APA hearings in NRC licensing proceedings is even
more evident than in the CWA context. The fact that the JudIClal review
provision of the CWA (§ 509(c)) speclﬁes that the court’s review be on the record
does not make those cases distinguishable. Section 189 of the AEA, which
incorporates the judicial review provisions of the AEA, also contemplates on the
record judicial review. 42 U.S.C. § 2239(b); 5 U.S.C. § 2112.
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at 829 (pointing out that the City of West Chicago case was “carefully limited to
materials licensing”).’ ‘
4.  The NRC’s Contrary Position Is Not Entitled to Deference.

The NRC’s position that licensing hearings need not be formal on the record

proceedings is entitled to no special deference under Chevron® because the agency

is not interpreting its governing statute alone, but rather the relationship between

its governing statute and another statute — the APA. See Dantran, 246 F.3d at 47-

Nor is the NRC’s position supported by Nuclear Information Resource
Service v. NRC, 969 F.2d 1169 (D.C. Cir. 1992). That case held only that the
APA does not require every hearing in a licensing process to encompass every
material issue of fact, so long as parties are “uncontestably permitted their day in
court on every material issue at some point in the licensing process.” Id. at 174.
Moreover, in Union of Concerned Scientists v. NRC, 920 F.2d 50 (D.C. Cir.
1990), it was undisputed that the NRC procedures at issue met APA requirements,
and the Court did not reach the question of whether a formal on the record
adjudicatory hearing was required in nuclear licensing hearings. While the Court
recognized this issue was still an “open question,” it is important to note that the
-same Circuit has twice before indicated that APA procedures are required in NRC
facilities licensing hearings. Union of Concerned Scientists v. NRC, 735 F.2d
1437, 1443 (D.C. Cir. 1984); Porter County v. NRC, 606 F.2d 1363, 1368 (D.C.
Cir. 1979). '

¥Under Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.
467 U.S. 837 (1984), a reviewing court must first ask "whether Congress has
directly spoken to the precise question at issue." Id. at 842. If Congress has done
so, the inquiry is at an ‘end; the court "must give effect to the unambiguously -~
expressed intent of Congress." Id. at 843. But if Congress has not specifically
addressed the question, a reviewing court must respect the agency's construction
of the statute so long as it is permissible. Id. at 866. '
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| 48 (deference to Department of Labor not warranted when agency interpreting
relationship between the Service Contract. Act and the Equal Access to Justice
Act); see also Johnson v. United States R. R. Refirement Board, 969 F.2d 1082,
1088 (D.C. Cir. 1992), cert. den. 507 U.S. 1029 (i029); Costello v. United States
R.R. Retiremenf Bd., 780 F.2d 1352, 1354 (8™ Cir. 1985); Johnson v. Ijnited
States R.R. Retiremen;t Bd., 9-25 F.2d 1374, 1378 (11™ Cir. 1991)(all cases
_involving US Railroad Retirement Board’s interpretation of effect of Social
Security Act on Railroad Retirement Act). 'fhe question of .whether an on the

record hearing is required for nuclear licensing matters necessarily involves an

interpretation of the APA. See Seacoast, quoting Wong Yang Sung v. McGrath,

339 U.S. 33, 36 (1.950)(“Determ_ination of questions of [the APA’s] coverage may
well be approached through consideration of its purposes as disclosed by its
background™). |

The NRC’s new éonstruction of Section 189(a) is. not entitled to deference
for the atiditional reasons discussed Petitioners’ and Intervenor’s briefs, including
the fact that its current position is a reversal of its prior policy, which was in place
for moré than four decades. . See Public Citizen’s Brief at 30-31.

The Court should not defer t.d ’;he NRC’s position tﬁat no formal

adjudicatory hearing is required for license renewal hearings, in light- of Congress’

15



contrary intent as evident in the statufe, its context and its legislative history.
Even if the NRC’s position 'we're_ entitled to special deference, it should still be
appropriately rejected as unreasonable for the reasons discussed elsewhere in this
brief.
B. Nothing in the AEA or Its Legislative History Indicates Congress’
“Intent to Exempt NRC’s Licensing Hearings from APA’s Formal
Adjudicatory Procedures. '

This Court has held that, unless a statute otherwise specifies, an

adjudicatory hearing subject to judicial review must be formal. Seacoast 572 F.2d

~at 877 (“We have no reason to doubt that Congress intended this adjudication to

be governed by standard APA procedures.”); Dantran, 246 F.3d at 46-47
(“Neither the SCA itsélf nor case l_éw excludes proceedit'lgs under the Act from
APA coverage.”). There is nothing in the AEA..or. its legislative histor}; to support
the NRC’s position that informal procedures are sufficient in ﬁuclear licensing
hearings. |

Congress expliciﬂy aelegafed to the NRC responsiiaility for designigg

hearings to determine a facility’s compliarice with thé terms of a license. See

16



Section 189(a)(1)(B)(iv).’ In contrast, the AEA is silent on the type of
procedures required for hearings related to the issuance, modification and/or
revocation of licenses. 189(a)(1)(A). Congress therefore did not authon'zé the
NRC to restrict the appl'i.(_:ation of formal APA procedures in licensiqg matters.

See Backcountry Against Dumps v. EPA, 100 F.3d 147, 150 (D.C. Cir.

1996)(rejecting EPA’s argument that Congress’ silence on the granting of a power
creates an ambiguity in the state); Ethyl Corp, v. EPA, 51 F.3d 1053 (D.C. Cir.
1995)(to suggest that a statutory ambiguity is created “any time a statutt;: does not
expressiy negate the existence of a ciaimed administrative power ... is both flatly
unfaithful to the principles of administrative law ... and refuted by precedent.")
As to the legislative history, the NRC itself cqncedes that “the legislative”
history for the AEA provides no clear guidance on whethér Congress intended
- agency hearings to be foﬁnal on-the-record hearings.” 69 1‘7ed. Reg. 2,183

(Preamble to Final Rule).

*For this limited set of hearings, the NRC has authority‘ to, in its discretion,
“determine appropriate hearing procedures, whether informal or formal
adjudicatory . . ..” 189(a)(1)(B)(iv).
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C. The NRC’s Position is Contrary to the AEA, Taken as 2 Whole and In
Light of Its Legislative History.

.Tllle lack of any indication that Congress intended to é]low informal
procedures in NRC liéensing hearings is sufficient to conclude that formal
proceedings are required under the APA. Nohethéless, it is clear that in enacting
and reviéing the AEA, Conéress recognized the need for foﬁnal édjudicatory
hearings in nuclear licensing matters. This further undercuts the NRC’s position.

1. . The Regulations Conflict with Section 274 of the AEA.

The new NRC regulations directly conflict with section 274(1) of the AEA,
which guarantees to the States certain formal procedural rights in hearings on
NRC licensing of activity' within their b.orders. The NRC must provide jci |
“reasonable opportunity for State repreéentative’s-to offer evidence, interrogate
witnesses, and advise the éommission as. to the application without fequiring such
representatives to take a position for or against tﬁe granting of the application.” 42
USC § 2021(1). The NRC’s itiformal édjt_xdicatory hearing regulations apply to
State intervenors, 16 CFR § 2.309(d)(2), and apply to actions subject to the

requirements of 274(1), such as license renewal proceedings. 10 CFR § 2.1200.
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The regulations’ prohibition on discovery and restriction on the States’ ﬁght to
cross-examination unlawfully limits the States® right to inferrogate witnesses.!?
"The NRC’Lc,'position also conflicts with section 274(o) of the AEA, which
requires the States to hold formal adjudicatory hearings wﬁen they license nuclear
related activities within their jﬁrisdictib;x. See 42 US.C. § 2021(0). As discussed
above, States are authorized to regulate only the Jess hazardpﬁs activities under the
AEA. Authority to control the more hazardous activities such as the licensing and
. regulation of reactors is reserved for the NRC. It is unreasonable to interpret the
AEA as mandating rhore protective adjudicatory proceedings f.or the less
hazardous activities. Instead, 189(a) and 274(0) should be read in harmony to
ensure NRC licensing proceedings involve the same procedural protections as
those provided by the States. “It is well established that a court’s task in
i.nterpre'tiﬁg éeparate provisions of a single Act is to give the Act the most
hanﬁonious, comprehensive meaning possible m light of the'legislative policy and

purpose.” Weinberger v. Hynson, Westcott & Dunning, Inc., 412 U.S. 609, 631-

632 (1973) (internal quotations omitted).

“Even the previous regulations violated the statute because the requirement
that a petition for intervention be submitted with detailed contentions within 60 -

days of notice of agency action essentlally requires the State to “take a position for

or against the granting of the application.”
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2.  Congress Explicitly Granted the NRC Authority to Provide for
Informal Procedures in Other Licensing Hearings.

As previously discussed, Congress explicitly delegated to the NRC
fesponsibility for designing hearingé to determine a facility’s compliance with the
terms of a license, bﬁt did not give the NRC similar authority to do so for facility
licensing. See Section 189(a)(1). This change makes clear that Congress knows
: hé_w to authorize the NRC to depart from formal APA adjudicatory réquirements
* when it wishes. See Ortega v. Star-Kist Foods, Inc., 2004 WL 1205720 (1* Cir.
2004)(attached hereto as Exhibit B) at 13. At the time that Secﬁon
189(a)(1)(B)(iv) was added to the statuté, Congress lcﬁew that ihe agency was
requiﬁng formal adjudicatory hearings for facility licensing hgaringé. The fact
that Congress did not provide the agency with the ééme' ﬂ.exibi]ity to design
facility licensing hearings indicates that it did not intend to érant such expansive
authority to the NRC. See BEP v, Resolution Trust Corp,, 511 U.S. 531,
537(1994)(“It is generally presumed that Congress. acts intentionally and |
purposely when it includes particular language in one section of a statute but omits R
.it in another”); Chicago v. Environmental Defense Fund, 511 U.S. 328, 338

(1994).
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3. Congress Recognized the Need fpr Formal Adjudicatory
Hearings in NRC Licensing Matters. :

In its 1989 Analysis, the NRC’s Office of General -Co'unsel concluded that
the AEA’s legislative hjs;tory “strongly” indicates Congress intendeci the hearings
afforded in power reactor liéensing. cases to be ;‘on the record.” 1989 NRC OGC

Analysis, 2] A. at 829. Amici States agree with this conclusion, and with
Petitioners’ and Infervenor’s descriptions of the relevant leéislative history.

D.  The Regulations Do Not Provide for Formal APA Adjudlcatory
Procedures in Relicensing Hearings.

Amici States highlight the following aspects of the regulations, which are

inconsfstent with the APA’s formal adjudicétory procedures: ‘
1.  Cross-Examination By'the Parties Is Significantly Curtailed.

The regulétions generally prohibit cross-examination unless a party files a
motion and the presiéling officer determines, in his or her discretion, that cross-
examination by the parties is necessary to ensure development of an adequate
re-cord for adjudicatidn. Even then, cross-examination of industry experts to test
scientific and techm'cal opiniohs is not allowed. Ordinarily,. ﬁarticipants and

witnesses are to be questioned only by the presiding officer or his or her designee.

The presiding officer will ask questions submitted by the participants only at his or

her discretion. No party may submit proposed questions to the presiding officer at
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- the hearing, except upon request By, and in the sole discre;cion of, the presiding
officer.

' Th‘is restriction is inconsistent with the trial-type proceedings required for
formal adjudications. Section 7(&) of the APA, 5 U.S.C. § 556(d)(requiring that
parties be permitted to cross-examine witnesses). In additibn, as applied to the
states, it conflicts with section 274(1) of the AEA, which specifically provides the
state with the right to interrogaté witﬁesses. |

2.  The NRC Controls the Available Evidence.

The regulations establish a procedure in which only a limited set of
documents are available to the parties in the form of a “hearing file,” and the
parties are prohibited from discovcring additiénal e\}idence “from any other party
" orthe NRC'or its personnel, whether by document production, dep-os'ition,
interrogatories or otherwise.” The hearing file documents are the applicatidn, any
amendment to the application, any NRC environmental impact statément or
assessment, any NRC report related to the proposéd acﬁoh, and any
correspondence between the applicant/lic;ensee' and the NRC that is relevant to the
proposed action. The NRC decides what correspopdence is rele\.rant. Excluded
from the hearing file, for exampie, are enforcement related documents, urileés the

NRC deems them relevant. Enforcement documents are often highly relevant, and
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are likely to be especially so in licensg renewal hearings. This restriction on
available evidence conflicts with section 274(1), which specifically allows the
states to interrogate witnesses. To the extent it is interpreted as limiting access to
public documents, it also violates the Freedom of Information Act. 5 U.S.C.

- § 552. In a.ddition, the limitation improperly restricts the information areviewing
court will have before it in when deciding -on fhe correctness of the agency’s

action.

3. The Deadlines and'Reguirements for Submission of a Motion
to Intervene are Overly Restrictive.

The APA requires notice and an oppprtunity to. participate in hearings. 5
| U.S.C. § 554(c). “In‘ﬁxing the time and place.for hearings, due regard shall be
had for the convenience and necessity of the parties or fheir representatives.” 5
U.S.C. § 554(b). Section 274(1) of the AEA expiicitly requires that-the States be
provided with a “reasonable opportunity” to participate in a hearing. 42 U.S.C.

§ 2021(1). As discussed in Petitioners’ and Intervenor’s Briefs, the short deadlines |
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in the regulations — cdmbined with the need to provide detailed contentions —
deprives intervenors of a meaningful opportunity to participate in the hearings."
V. CONCLUSION

For all of the reasons set forth above; the‘ States respectfully ask this Court
. to conclude that the regulations are inconsistent with the Administrative Procedﬁre
Act and the Atomic Energy Act and to fequire the NRC to coniply with formal
- adjudicatory procedures in faéility licensing hearings.

Réspectfully submitted,
THOMASF. REILLY
ATTORNEY GENERAL

Nne | Lo

Nora J. Chdrgver*

Assistant Attorney General
Environmental Protection Division
One Ashburton Place, 18% Floor
Boston, MA-02108 :
'617-727-2200, ext 2433

Date: June 14, 2004

* Application for First Circuit admission pending

. "Amici States also note that even the existing regulation conflicts with
section 274(1), because it conditions a State’s participation on its filing of a
petition to intervene with contentions. Under Section 274(l) States have the right
to participate without taking a position for or against the application. 42 U.S.C.

§ 2021(1). .
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States, S. REP. NO. 870

Exhibit B:
Ortega v. Star-Kist Foods, Inc., 2004 WL 1205720 (1* Cir. 2004)

27



- STATU’!ES AND Ux:lmm Hxsmm'

lln(l) JOINT COMRH‘I'I‘EE ON ATOMIC ENEBGY
. S.BEP No.B‘IO 88(hCon¢.,13tSes-(1959) :

' _AMENDMENTS TO THE "ATOMIC ENERGY 'ACT OF- 1954,'.
AS AMENDED WITH RESPECT .TQ COOPERATION :
o WITH STATES

' Szrmnam'i' (lgisiative dhy..Aiqusr 3D, 1959.—0r'dered to be printed

'Mr ANDEBSON, fmm the Jomt Comrmttee on -Atomic Energy -
submitted the following - .

R E PORT
[To sccompany S.2568]

The Joint’ Gomrmttee on Atomic Energy, having consxdered S
' 2568 an original committee bill to amend the Atomic Energy Act
of 1954, as amended, with respect to cooperation with States, re-
port favorably thereon Mth amendments and recommend that the
bill as amended.do pass. - -
" “The amendments t6 the bill adopted by the J omt Commxttee are-
_ as follows:
1. On page 3, line 6, strike out the words “and hcense". .
2, On page 3,liné 17, after the word “production”, stnke out the
. word “of” and insert in lieu thereof the word “or”.
- 8. On page 5, line-1,.strike out the “ord “three” and insert in
" leu thereof the word “four”. N
. .4. On'page 5, strike out all of lines 6 throug}' 17 and’ on line 18
- renumber clause (8) &s clause (2). -
...~ 'b. On page 6, line 10, strike out all after “h 2, strike out all of
* lines 11° through 20, and in'line 2], strike out the words ‘radiation
hazards and standards'? and the penod and msert in. lieu thereof
the following words: )
" _Thereis hereby estabhshed a Federal Radxatxon Coun~’ |
el consisting ‘of the Secretary of Health, Education, and
Welfare, the Chairman of the Atomxc Energy Commis- °
sxon, ‘the Secretary of _Defense, the Secretary of Com- )
merce, .the Secretary. of Labor, or thexr dwgnees, and
“such other members as :§hall be appomted by’ the' Pres-
1dent The Council shall consult quahﬁed scientists and
-experts: in radiation” matters, including: the President of
the National. Academy of Scxences, the Chamnan .of the
C [p T -

R Tt

Y

Exhibit A
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L‘BGAL COMPILA"’ION—RADIATION

- duced by Senator Anderson (by’ request) on May 19 1959 The
obj ecbvw of the predecessor bill were explained by the letter dated
- May-18, 1959, to Chairman Anderson from:A. R Luedecke, Gen-
: -.eral Manager of the AEC, ss follows: . :
"Essentially, ‘the objectives of this pmposed bill ‘are to
- _-.‘-prov_ide procedures and criteria whereby the Commission
-~."» may “turn-over”. to individual. States, as they become
- ready, certain ‘defined areas of regulatory jurisdiction.
- *Certain areas, as to which interstate, national, or ‘interna-
'tional ‘considerations may be paramount, would be ex-
. cluded. In addition, certain areas would be excluded
*"_because the technical safety considerations are of such
_complexity that it -is not likely that any State would be
prepared to deal with them during the foreseeable future. .
- To assist the States to prepare themselves for assuming
-+ independent regulatory jurisdiction, the new bill (like
. the 1957 bill) specifically authorizes the Commission to .
" provide training and other services to State officials and -
. employees and to enter into agreements with the States
.. under which the latter may perform inspections and
" . other functions cooperat:vely with the Commission.'
The bill includes critéria which would need.to be met
- before the Commission could turn over any of its respon-- -
. -sibilities’ to a'State; and pmvxeions pursuant to which the
- Commission might reassert its authority. The bill pro-
-vides that the Commission may, upon request of the Gov-
- ernor or upon its own mltiatwe, terminate or suspend its

_agreement with the State -and reassert its regulabory
:authority if-the Commission finds that such termination
", or-suspension is required to protect public health and
. .safety. Opportunlty for hearing is provided : .
- The bm also contains specific’ provisions desig'ned to-
. removeé. doubt-as to the relative responsibilities of the
Commission .and the States *.* *», - -
ln summary, the princxpal provisions of the- bill atithorize the
. Comnission to withdraw its responsibility for regulation of certain

: 'materialz—pnncnpally radioisotopes—but not over. more hazard-

. ous activities such as the licensing and regulation of reactors.. The
bill- requires eompatxbility of  Federal and State.radiation stand-
.. ards, and authorizes programa to assnst the: Statw to assume in-

. dependent ‘regulatory. jurisdiction.

This .bill,"as amendeéd- by the Joint Commxttee contams all the
prmcipal provxsmns, and is xntended to accomphsh the obJechves

. Iy 8]. ’



Lm.u. Courm'rxox—-m.nmnox

Dr :Roy Gleere, Co.orado Department of Health o
Mr. LeoGoodman,:United Automobile:Workers: ; |, .. ..

In addition:the Jomt Conumttee Teceived, comments from the' oo

. AEC “concerning: posslble revisions' to: the, b111 at ‘2. heanng on
: Angustze 1959:"""!.’"*!;‘7 g s -‘-"I H

POLIF 04 TPt : . ol

coum'rs BY, m .rom'r couum'zs T

s l..!u, %

- L Thxs proposed legmlahon is. xntended to clanfy the Jmponsx-
. bilities of the Federal Government, on the one hand, and State and

local governments, on ‘the other, withirespect to the regulation of -
- byproduct,-source,- and special nuclear.materials, as defined in-the.

. Atomic Energy- Act, in order to.protect the public health .and
aafety from radiation hazards.r +It i3 also intended:to increase pro-
grams of assistance and cooperation between the Commission and
-~ the Statés so as to make it possible for the States to partxclpate in

regulating the hazards ‘associated with ‘such materials.. ..
2. The approach of thebill is considered appropnate in the
- opinion‘of the:Joint. Committee, for several reasons: .. .

(a) .The approach is on a State-by-State basis. It authonzes

-the Commission.to enter: into.agreements, with. Governors of indi-

vidual States, after proper certifications .and findings by ‘hoth the -

.Govérnor.and the Commission as.fo_the adequacy. of.the: -State’s

: - program. LA few States have indicated. .they. will be ready in;the

near future to begin discussions leading to an agreement to assume

" regulatory reeponeibxlityffor‘ such materials. ;; . Others: will not - be

ready. without miore.effort,:more. assistance, and-more experience
for several, or perhaps many, years. - - The bill does not authorize a
wholesale -rellhquishment. or: : abdication. by, the Comm:ssxon of its
_regulatory responsibilities biit only a’ gradual, carefu]ly .consid:

ered-turnover, 6n a State-by—State basis, as mdmdual States may '

.becomequaliﬁed . T T T Tl
“i- (b) Thebill appllu to some, but not all atoxmc energy acthtxes
now regulated exclusively by AEC.. It applies prmcxpally to radio-
- isotopes, whose use and present Heensing, by, AEC:.is .widespread,
. but whose Hazard is local-and limited.: Moreover, the radiation
hazard from. radioisotopes , has .similarities ‘to -that . from other
radiation - sources..already,. regnlated by. States—-such as- X-ray
- machines and;radium.; Lieensing and :egulation.of more. danger-
ous activities—such as nuclear reactors—will remain the exclusive
reeponsibilityloffﬂ:e Commlssxon. -Thus a line is dmwn between
"~ types of. activ:txw deemed appropna.te for regulatxon by individual

regulatlon is’ necessary. ‘
(c) The -bill authorizes ,mcreased trammg and assistance to
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'States, d thus enhancos the “Brotection ot the pubhc health and. -
yuetaner . "--"‘~,) ERIRY . - [p.:8)

: ,.safety,"hecausefinost* cxtxzens ook to-their local health ofﬁcers for
‘ ad\?ice"aind protectlon against hazardods naterials'used in the comi~
munity. . The capacxty of such"‘fﬁclals ‘t$ control-hazards’ ‘from’
,byproduct, source, an"d spec1a1 nuclear matenals would be in+'
creased by the tral
under thxs blll Pmumably the capacxty of siich ofﬁcxals ‘to deal
‘With' other’ matenals already under their responsibility—such as
X-ray machines and radxum—would ‘also be mcreased thus further
protectmg the public health and safety
8. It is not intended to.leave;any.room for the exerclse of dual
or concurrent Jurxsdictlon by States to control radnatxon hazards

Comnussion, or, by the. State and local governments but not by-
. both. . The bxll is, mtended to encourage -States to increaseé their .
knowledge and capacxtles, and to’ enter into agreements to assume -
) regulatory responmblhhes over such materials.

4. The bill authorizes the. Commxssxon to provxde training and
other, services to State ofﬁcxals ‘and_employees and to erter into
‘agreements ‘with' the State under whxch the Jatter may perform
inspectlons and other functions cooperatwely with the. Commxs-
sion..: By these, means, it is intendedto assist the States to prepare
.,themselves for. assummg mdependent regu‘latory ‘jurisdiction: -

.5.-The Joint Committee believes it unportant to ‘emiphasize that

. the radxatxon standards adopted by States ‘under: ‘the agreements . '

of. thxs blll should either be 1dent1ca1 or compatxble with those of
the Federal Government. For thxs reason the’ commlttee Yermoved
the language o the extent feasxble" in subsectlon g. of the orig-
mal AEC b111 consxdered at hearmgs from May 19 to 22, 1959.

_‘The comrmttee recogmzes the 1mportance of the testxmony before - .

it by numerous thnesses of the dangers of conﬂlctmg, overlap-
ping,. and .mconslstent standards in dxfferent Jurxsdlct:ons. to the
hmd.rance of industry. and Jeopardy of pubhc safety
. s6e _The, bill- estabhshes, in’ subsectlon k., a Federal Radxatxon
) Councxl to advxse the Pre51dent thh rospect to radlatlon matters.-~
Itis hoped that thls Councll wﬂl assxst in: obtammg umfomnty of
basie standards among Federal agencxes, as well’ as'in prog'rams of
cooperatxon thh States. The CouncxI a§ estabhshed in the’ bill,
'.mcreases the membershlp from four to ﬁve, mcludmg ‘the’ ongmal
four members .and the Secretary of Labor, or thelr desxgnees, and
' such other members as. shall be appomted by the Presxdent. "The
Presxdent, 1f he deems it appropnate, may appomt representatwec

. - St e, 2,
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dee txmmng with or. mthout charge, and such other assmtance to
 employees of any.State or.political subdivision-thereof, or groups

.of ‘States,.as the Commiission -deems appropriate. .The last sen-
tence added by:the Joint Committee; after hearings,’ prov:des that
any such assistance shall take into account the additional expenses
that may. be incurred by the State as the consequence of the State
entering into an agréement with the Commission. It is not in-
" tended that a cash grant shall be provided to _pay for the admin-

. . istration. of State. regulatory programs. It is antxclpated that -

_ training, consultmg. and similar arrangements may be. made" by
- the, Commusxon to reimburse State or State employees for. ex-
pem, or pay salarm of such employees v.hxle assocxated with the

Subeechon i of the bill prov:du that the Commxssxon. upon its

own initiative after reasonable nhotice and opportunity for hear-'
ings, or upon request of the Governor of a State, may terminate

" or suspend its agreement with the State and reassert the licensing
.and regulatory. nuthonty vested in the Commission  under the
Atomie Energy Act, if the Commission finds that'such termination

- .or suapension is required to protect the public health and safety. ‘
This provision represents a reserve power, to be exemsed only

under extraordinary circumstances. .

Subsection k. provides that nothing in the new section 274 shall .

be construed to affect the authority of any State or local agency to

" regulate activities for -purposes other than. protection against -
radiation hazards. This subsection is intended to.make it clear:
-, that the bill does not Impair the State authority to regulate activi-

ties of AEC licensees for the manifold health, safety, and economic

purposes other than radiation protection. * As indicated elsewhere;’

the’ Commission has ‘exclusive authonty to regulate for protection
againat radiation hazards until such time as the State enters into
an agreement with the Commission to assume such responsibility.

Subsection 1. provides appropriate recogmtxon ‘of the interest of
. the States in activities which are ‘continued under Commission
-authority, Thus, the Cominission is required to give prompt notice

" tothe States of the filing of license applications:and to afford rea-

~_ sonable’ opportunity for State representatives to offer evidence, -

interrogate thnesses, and adv:se the Commxssxon as to the

apphcatxon. ’

_— Subsectxon m. of the bxll is the £ame as subsectxon ¢, of the orig-
" inal AEC bill and is designed to make it clear that the bill does not

- affect thé Commission’s authority under the Atomic Energy Actto -

issue appmpriate rules, regulations, or orders to protect the com-
mion defense and secunty, to protect rutncted data, and to guard
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) xmmstratxon of State regulatory programs It is antlcipated that )
training, consulting, and similar arrangements may be made by
- the Commxsslon to reimburse State or ‘State employees for ‘ex-.
‘. penses, or pay salanu of such employees while assocxated thh the' '

- AEC.

. Subsection J. of the bl" prov:des that the Commxssaon, upon Jts
- own mltxahve after reasonable notice and oopportunity for hear-
" ings, or upon request of the Governor of a State, may terminate or
. suspend its agreement with -the State and reassert the licensing

" . and regulatory anthority vested in the Commission -under the

_Atomic Energy Act,; if the Commission finds.that such termina- -
_tion or suspensxon is required to protect the publi¢ health and
"-safety. This provision represents-a reserve power, to be. exercxsed .

" -only under extraordinary circumstances;

Subsection k. provides that nothmg in the new. sectxon 274 shall
be construed to affect the authority of any State or local agency to
regulate activities for purposes other than’ protection against rad-
iation hazards.. This subsection is intended to make it clear that

.the bill does not impair the State authority to regulate. activities of

- AEC licensees for the manifold’ health, safety, and economic pur-

. poses other than radiation protectxon As indicated elsewhere, the

* Commission "has exclusive authonty to. regulate for protection

-against radiation -hazards umntil such time.as the State enters into
an agreement with the Commission to assumeé.such responsibility.

Subsection 1. provides appropriate recognition of the interest of
the States.in activities which are continued under Commission au-

.thority. Thus, the. Commission is required.to give prompt notice

* . to the Stateg of the filing of license applications and to afford rea--.

. gonable .opportunity for State representatives. to offer evidence, .
:interrogate thnesses, and adwse the Commlssxon as fo the .
N applxcatxon. :
- Subsgection m. of the bill ls the same as subsect:on c. of the
original ‘AEC bill and is demgned to- ma‘ke it clear -that the bill -
.'does not affect the Commission’s authority under-the Atomic En-
- ergy Act to issue appropriate rules, regulations, or orders to pro- -
- tect the common ‘defense and security, to protect, restricted data,
and to guard agamst the loss or, dwerslon of specxal nuclear
materials .
Subsectxon n..defines: the term “Stite” as® meanmg any State
. Temtory, or -possession -of the United States, the Canal Zone,
. Puerto Rxco, and thn District "of Columbxa In 8ddltlon, it .is
: B fp. 12] -
-understood that the term “(‘ovemor" means- the chxef executxve
officer of any such entity . . . .
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umended.mthrapecttocoopm

“tion with States.-
. .This bill was originally requested by.
- the AEC, and the Joint Committee then
beld extensive public hearings from"
" May 19 through 22, 1959, ‘and received
. testimony from representatives of Fed-
. “eral agencies, State agencies, seientific.
_-and health ‘experts, and other ‘inter-
-ested groups. This bill i3 supported by
" all of the major State organizations, .

including the Council of State Govern-
ments, and Governors’ Conference, the

" National  Association - of Attorneys

General, and the Southern Regional

. ‘Acvisory Council on Nuclear Energy,.

and representatives of various indi.
vidual States. After the hearings, the
Joint Committee . made certain pro-

""" posed revisions to the bill and then re-
. ceived commaents from the AEC on this

bill, 8. 2568, on August 15, 1959. .The

_hearings have now been published and-

are available to Members of Congress
and the public under the title of *Fed-
eral-State Kelationships in the Atomic

. Energy Fjeld.” consisting of 804 pages.
. 1 believe it {s important that -Con..
_“-gress ‘enact .this amendment to the.
. Atomle Energy Act this year in order

%o clarify the respective responsibilities
of the Federal Government, on one
hand, and the State and local govern.

" ments, on the other, with respect to

regulation of the radicactive materiala

" defined In the Atomic Energy Act. At

the present’'time, the Federal Govern.
ment has exclisive rnponsiblmy for
the licensing and bazic regulation of
these matarials, although States may

- ‘vequire rezhtn!lon'and inspection, |-
_The Atomic Energy Act of 1954 is

silent as to the regulatory role of the

-States; and If this silence 1s allowed to

scontinue, I believe that there will be

.-confusion and possible conflict between
“Federal and State regulations 2nd un.
. certainty on the part of industry and-
_ possible jeopardy to the public health-
-and safety. In order to clarify- this
situation and indicate clearly which

materials and activities should be the
mpon:xbility of the Fedenl Govem-

ment and vluch matenals—-las dan-

ir. 19042]

gerous nnd huardoua—might be grad-,
ually turned over to the States, this bil}
would be helpful this year. -In addi-

tion, sinée it will take the AECa matter - -
"of 6 months or more to promulgate reg- -:

vlations under this legislation and to

énter :into discussions with certain . -

States, it would be advisable to pass’

this bill now rather than posipone.it’

until the next session of Congress.
The bill authorizes the Commission

to enter into sgreements with State’
. Governors providing for discontinu-
“ance. of certain of the Commission's

regulatory nuthority. .after propar
certificstion by the Governor and find.
ings by the Commission that the State

" program is »dequate, The withdrawal -

5y the Commlssion and the eorrupond-

‘ing assumption of. responsibility by
States, will .be on a State-by-State .
basls, beginning with those States most .

advanced in the atoniie energy field and
_eager to assume their responsibilities.

The Joint Committee believed that
this State-by-State approach was wise

and appropriate, and it stated as fol- .
| lows on page 8 of the committee report:

A few Biates have indicatad they will be rendy
in e pear tuture 0 begla discusalons leeding
%0 An agreement 10 amsume regulatory reespon-
DUty for swch materfals. Others will not be
ready without mors efort, more asslstance, and
more sxperience for several, or perbaps many,
years. The bill does not authorize a wholesale
relingeiahment or abdicstion by the Commisslon

"of:fts regulatory Tesponaibllities “but onmly a .
'nulu!. earsfully tonsidered "turnover, on &

. Btate-dy-State bash, as lulh’id\ld sucq mly .

) 'Neom MM

* This bill draws a line 'bet.ween the
types ‘of materials whers continued ‘ex-
clusive Federa) :regulation and licens-

ing .is deemed necessary—such as in -
-Heensing of reactors, and .disposal of

radioactive wastes into the ocean—and

_those other materials and activities
which are considéred less hazardous

and capable of State regulation, such
as radioisotopes. Here again the com-
mittee report states at page 8 as
follows‘ .
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United States Court of Appeals,
First Circuit.

Maria Del ROSARIO ORTEGA; Sergio Blanco,
by themselves and representing minors
Beatriz Blanco-Ortega and Patrizia Blanco-Ortega,
Plaintiffs, Appellants,

v.
STAR-KIST FOODS, INC., Defendant, Appellee,
No. 02-2530.

Heard Nov. §, 2003.
Decided June 2, 2004.

Background: In personal injury suit brought by
_ injured young girl and her family members, the

United States District Court for the District of
. Puerto Rico, Salvador E. Casellas, J., 213
-F.Supp.2d 84, dismissed the case for lack of
jurisdiction, and plaintiffs appealed.

Holdings: The Court of Appeals, Lynch, Circuit
Judge, held that:

(1) it could not be said to a legal certainty that girl
could not recover a jury award meeting
amount-in-controversy requirement;

{2) emotional distress claims of family members
could not meet the $75,000 amount-in-controversy
threshold; and

(3) supplemental jurisdiction statute did not
authorize jurisdiction over claims of injured girl's
family members where family members' claims did
not independently satisfy the amount-in-controversy
Iequirement.

Affirmed in part; vacated and remanded in part.

[1]) Federal Courts €=350.1

Page 1

170Bk350.1 Most Cited Cases

{1] Federal Courts €=358
170Bk358 Most Cited Cases

[1] Federal Courts €=359
170Bk359 Most Cited Cases

A plaintiff's allepations of damages that meet the
amount-in-controversy requirement suffices unless
questioned by the opposing party or the court; once
a defendant questions jurisdiction by challenging
the amount of damages alleged in the complaint, the
burden shifts to the plaintiff to show that it is not a
legal certainty that the claims do not involve the
requisite amount. 28 U.S.C.A. § 1332.

{2] Federal Courts €=345
170Bk345 Most Cited Cases

When there are several plaintiffs, each must present
claims that meet the jurisdictional amount. 28
U.S.C.A. § 1332,

[3] Federal Courts €776
170BX776 Most Cited Cases

Once a district court dismisses for ‘failuxe to mect
the jurisdictional amount, the Court of Appeals
reviews that judgment de novo. 28 U.S.C.A. § 1332,

[4] Federal Courts €=1024
170Bk1024 Most Cited Cases

In personal injury action, district court erred in
evaluating the amount-in- controversy by reference
to amounts that the Suprcmc Court of Puerto Rico
had found rcasonable in tort cases; analogy was
imperfect in multiple respects, most notably
because Puerto Rico did not have jury trials in civil

- cases. 28 U.S.C.A, § 1332,

5] Federal Courts €=1024

" 170Bk1024 Most Cited Cases

Given young girl's 3% partial permanent
impairment of the functioning of her-hand, her

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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surgery, and the claimed pain and suffering, it could
not be said to a legal certainty that girl could not
recover a jury award omeeting amount-in-
controversy requirement for cut to her pinky finger
while opening a can of defendant's tuna; girl
damaged her nerves and tendons, which required
surgery and physical therapy, which was painful,
three times a-week for a three-month period, and
medical prognosis was that the injury could become
worse as she grew and that she could need more
surgery, 28 U.S.C.A. § 1332,

[6] Federal Courts €=1024
170Bk1024 Most Cited Cases

Emotional distress claims of mother, father and
sister of young girl, who damaged her nerves and
tendons when she cut her’ pinky finger while
opening a can of defendant's tuna, could not meet
the $75,000 amount-in-controversy threshold in
diversity case; mother did not personally witness the
accident or the immediate aftermath and did not
seek any counseling relating to the injury, sister did
not return home from Washington, D.C. due to the
accident, and father was divorced from girl's mother
and did not live with girl. 28 U.S.C.A. § 1332,

[7] Federal Courts €339
170Bk339 Most Cited Cases

Courts may resort to analogous cases involving
remittitur in determining whether a plaintiff can
meet the amount-in-controversy requirement in a
diversity case; for an analogy to a remittitur case to
be useful, the difference between the numbers
involved in the remittitur case must be taken being
(1) the jury award that was deemed excessive in a
remittitur case and (2) the amount to which that
award was remitted. 28 U.S.C.A. § 1332,

[8] Federal Civil Procedure €=2377
170Ak2377 Most Cited Cases

Remittitur of a jury award is ordered when the-

award is grossly excessive, inordinate, shocking to
the conscience of the court, or so high that it would
be a denial of justice to permit it to stand; in such
cases, jury award .should be remitted to the
maximum that would be upheld by the trial court as
not excessive.

[9] Federal Civil Procedure €=2377

Page 2

" 170AK2377 Most Cited Cases

When jury award is grossly excessive, a plaintiff
has a choice between accepting a remittitur amount
or opting for a new trial.

[10] Courts €=90(2)
106k90(2) Most Cited Cases

An unexplained affirmance by an equally divided
Court has no precedential value,

[11] Federal Courts €=1024
170Bk1024 Most Cited Cases

In a diversity action, supplemental jurisdiction
statute did not authorize jurisdiction over claims of
injured girl's family members, which were joined
with girl's claims pursuant to Rule 20, where family
members' claims did not independently satisfy the
amount-in-controversy requirement. 28 U.S.C.A. §§
1332, 1367; FedRules Civ.Proc.Rule 20, 28

US.CA.

[12] Federal Courts €=306
170Bk306 Most Cited Cases

Original jurisdiction over civil action based on
diversity of citizenship may be achieved by
dismissing certain dispensable nondiverse parties,
but as long as the offending parties are present,
original jurisdiction over the civil action cannot
exist. 28 U.S.C.A. § 1332, ‘

[13] Statutes €=217.4
361k217.4 Most Cited Cases

Resort to legislative history is appropriate where the
text of a statute is susceptible to two textually
plausible interpretations.

Appeal from the United States District Court for
the District of Puerto Rico, Salvador E. Casellas,
U.S. District Judge.

Freddie Pérez-Gonzélez, with whom Juan J.
Martinez-Rodriguez and Freddic Perez-Gonzélez
& Assoc., P.S.C. were on brief, for appellants.

David C. Indiano, with whom Alexander H. Bopp
and Indiano & Williams, P.S.C. were on brief, for
appellee.
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Before BOUDIN, Chief Judge, TORRUELLA and
LYNCH, Circuit Judges.

LYNCH, Circuit Judge.

*1 In April 1999, Beatriz Blanco-Ortega, then nine
years old, cut her right pinky finger on a can of
Star-Kist tuna. That is not normally the stuff of

-lawsuits in federal court, but her injuries were more

than trivial and led to surgery, the prospect of future
surgery, and minor permanent disability and
scarring. Beatriz, along with her parents and sister,
sued in - federal court, asserting .diversity
jurisdiction. 28 U.S.C. § 1332, The claims of
Beatriz’s family members were composed of
emotional distress damages, ‘with the mother

asserting medical expenses as well. Plaintiffs' .

choice of federal court was no doubt influenced by

the fact that civil jury trials are unavailable in the

local courts of Puerto Rico.

The case raises two issues. First is the classic
question whether each of the plaintiffs meets the
amount-in-controversy requirement for diversity
jurisdiction. 28 U.S.C. § 1332(a). The district court,
using an analytic approach that we have since
rejected, see Stewart v. Tupperware Corp., 356
F.3d 335, 339 (Ist Cir.2004), held that it was a legal
certainty that none of the plaintiffs' claims was
worth $75,000 and so dismissed the case for lack of
jurisdiction. As to the injured child, Beatriz, we
reverse and hold that it is not a legal certainty that
she could not recover an award over $75,000. But
we uphold the district court’s conclusion that none
of Beatrizs family members satisfies the
amount-in-controversy requirement.

The second question is whether Beatriz's family
mémbers may nonetheless remain as plaintiffs under
the supplemental jurisdiction statute, 28 US.C. §

1367. This is a very difficult question, new to this

court, on which the circuits have split. We hold that
by limiting supplemental jurisdiction to “civil action
[s] of which the district courts have original
jurisdiction,” § 1367(2), Congress preserved the
traditional rule that each plaintiff in a diversity
action must separately satisfy the
amount-in-controversy requirement. Accordingly,
we affirm the dismissal of Beatriz's family members’
claims for lack of subject-matter jurisdiction.

Page 3

L

On April 17, 2000, Beatriz Blanco-Ortega, along
with three family members, filed a diversity suit
against Star-Kist Foods Inc., Star-Kist Caribe Inc.,
and their unnamed insurers in the district of Puerto
Rico. Besides Beatriz, the plaintiffs consisted of her
mother, Maria del Rosario-Ortega; her father,
Sergio Blanco; and her sister, Patrizia
Blanco-Ortega, The defendants promptly moved to
dismiss the complaint for lack of jurisdiction,
claiming that there was not complete diversity of
citizenship because Star-Kist Caribe Inc,, the
branch of Star-Kist that does business in Puerto
Rico, was a Puerto Rico citizen for purposes of the
diversity statute. The district court agreed and
dismissed the complaint without prejudice.

The plaintiffs re-filed thexr complaint on February
28, 2001, this time only naming Star-Kist Foods,
Inc and its unnamed insurers as defendants. Thc
complaint alleged that Beatriz had suffered physical
damages of not less than $500,000 and emotional
damiages of not less than $400,000. It also alleged
that each of her three family members had suffered

. emotional damages in excess of $150,000 and that

Mrs. Ortega had also incurred $4,927.07 in past
medical expenses and $25,000 in estimated future
medical éxpenses.

*2 On October 24, 2001, Star-Kist moved for
summary judgment, alleging *that none of the
plaintiffs could satisfy the $75,000
amount-in-controversy requirement. The district
court agreed and on July 18, 2002,.once again
dismissed all of the plaintiffs' claims without

-prejudice, for want of jurisdiction. The four

plaintiffs appeal that decision.

n.
A. Amount-in-Controversy Requirement

In 1938, the Supreme Court established the basic
standard by which to evaluate a challenge that a
plaintiff has not met the jurisdictional amount-in-
controversy reqmrcmem
The rule govemmg dismissal for want * of
jurisdiction in cases brought in federal court is
that, unless the law gives a different rule, the sum
claimed by the plaintiff controls if the claim is.
apparently made in good faith. It must appear to a
legal certainty that the claim is really for less than

Copr. © West 2004 No Claim to Orig. U.S, Govt. Works
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the jurisdictional amount to justify dismissal.
St. Paul Mercury Indem. Co. v. Red Cab Co., 303
U.S. 283, 288-89, 58 S.Ct. 586, 82 L.Ed. 845 (1938)
(internal citations omitted).

(1102131 "Under St. Paul, a plaintiff's allegations
of damages that meet the amount-in-controversy
requirement suffices unless questioned by the
opposing party or the court." Spielman v. Genzyme
Corp., 251 F3d 1, 5 (Ist Cir.2001), Once a
defendant questions jurisdiction by challenging the
amount of damages alleged in the complaint, the
burden shifts to the plaintiff to show that it is not a
legal certainty that the claims do not involve the
requisite amount. {FN1] Id. at 4; Barrett w
Lombardi, 239 F.3d 23, 30- 31 (Ist Cir.2001). "A
party may meet this burden by amending the
pleadings or by submitting affidavits." Dept of
Recreation & Sports v. World Boxing Ass'n, 942
F.2d 84, 88 (1st Cir.1991). When there are several
plaintiffs, ecach must present claims that meet the
jurisdictional amount. [FN2] Clark v. Paul Gray
Inc., 306 US, 583, 589, 59 S.Ct. 744, 83 L.Ed.
1001 (1939). Once a district court dismisses - for
failure to meet the jurisdictional amount, the court
of appeals reviews that judgment de novo. Spielman,
251 F.3d at4, . .

[4] The basic error committed by the district court
was to evaluate the amount-in-controversy by
reference to amounts that the Supreme Court of
Puerto Rico has found reasonable in tort cases. As
we noted in Stewart, the analogy is imperfect in
multiple respects, most notably because Puerto Rico
does not have jury trials in civil cases. 356 F.3d at
339, We thus conduct the amount-in-controversy
inquiry de mnovo, looking to ecach plaintiff
individually.

[5] The plaintiffs presented the following evidence
in response to Star- Kist's challenge to the amounts
alleged in the complaint: the deposition testimony
of each of the four plaintiffs, the medical report of
_ Dr. Zegarra (Beatriz's treating physician), hospital
records, receipts for the payment of Beatriz's
treatment, pictures of Beatriz's hand after the
surgery, and the testimony of both the school nurse
and the school paramedic who initially treated
Beatriz when she cut herself.

*3_This evidence established that after Beatriz cut
her pinky finger while opening a can of Star-Kist

Page 4

tuna, she went to the school infirmary. The nurse
and a paramedic were able to stop the bleeding after
fifteen to thirty minutes, The nurse said that the cut
was deep and bled profusely. A school official

- called Mrs. Ortega at home to tell her about
- Beatriz's injury, and Mrs. Ortega went to the school

to pick up Beatriz. Mrs. Ortega then took Beatriz to
the emergency room of a nearby hospital, where a
doctor indicated that Beatriz may have severed her

* tendons and nerves. Mrs. Ortega contacted Dr.

Zegarra, a hand surgeon, by phone while she was at
the hospital, and scheduled an immediate
appointment. Together, Mrs. Ortega and Beatriz
went immediately from the hospital to Dr. chanas
office,

Dr. Zegarra confirmed that B,eatxiz had in fact
damaged her nerves and tendons and determined
that she required surgery. He was unable to secure
an operating room for that day, so the surgery was
scheduled for April 22, the next day. The surgery,
which required Beatriz to be put under general
anesthesia, successfully repaired Beatriz's deep
flexor tendon and digital nerve. After the surgery,
Beatriz attended physical therapy, which was
painful, three times a week for a three-month
period. Beatriz continued the physical therapy for
cight months in total and wore a cast throughout
that entire period. The therapy impaired her ability
to write and paint in school and forced her to drop
out of a volleyball tournament. Her finger bears a
small scar and is slightly bent. Despite the
successful surgery, Beatriz has been diagnosed with
a 3% partial permanent impairment of the
functioning of her hand. The medical prognosis is
that the injury could become worse as she grows
and that she may need more surgery.

Given Beatriz's permanent physical impairment, the
surgery, and the claimed pain and suffering (bearing
in mind the potential impact of the injury and its
aftermath on a young girl), we cannot say to a legal
certainty that Beatriz could not recover a jury award
larger than $75,000. See Stewart, 356 F.3d at 340
(plaintiffs met jurisdictional minimum where
evidence suggested that each bhad suffered
permanent physical impairment, had ‘endured
non-trivial pain and suffering damages by having to
spend honeymoon in a hospital, and might require

future medical services); Gebbia v. Wal-Mart:

Stores, Inc., 233 F.3d 880, 883 (5th Cir.2000)
(plaintiff's allegations that, as a result of falling in
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defendant's store, she sustained injuries to her wrist,
knee and back, resulting in permanent disability and
disfigurement and causing pain and suffering and
lost wages, were sufficient to meet jurisdictional
amount-in- controversy requirement); Rosenboro v.
Kim, 994 F.2d 13, 18-19 (D.C.Cir.1993) ("[TThe
presence of medical evidence showing that a
plaintiff is suffering from a continuing or permanent
physical impairment [is] an important indicator" in
determining whether the plaintiff meets the
amount-in-controversy requirement).

*4 [6] The other plaintiffs fare differently. Mrs.
Ortega presented .evidence that she paid $4,927.07
for past medical expenses and says that she
anticipates paying $25,000 in future medical
.expenses. She also claims that her emotional
distress damages totaled $250,000. We assume
arguendo that Mrs. Ortega can claim the past
medical expenses and some future medical
expenses. [FN3] But there was no support at all for
the $25,000 figure for future medical expenses that
she alleged, and a lower figure appears to be in
order, given that past expenses were less than
$5,000. Even if she could claim all $25,000, there is
still quite a gap between the medical expenses and
$75,000. :

We conclude that Mrs. Ortega cannot fill this entire
gap with her cmotional distress damages. Cf
Jimenez Puig v. Avis Rent-A-Car Sys., 574 F.2d 37,
40 (1st Cir.1978)  (amount-in-controversy
requirement of $10,000 was not met in claim for
short-lived embarrassment and anger resulting from
a car-rental clerk’s public destruction of credit card
and announcement that plaintiff had failed to pay
his bills). One of the normal rtesponsibilities of
parenthood is dealing with a child's cuts and
scrapes, and here the injuries were relatively minor.
Neither Beatriz nor her mother sought any
counseling relating to the injury. Moreaver, Mrs.
Ortega did not personally witness Beatriz's accident
or the immediate aftermath.

[7} Mrs. Ortega tries to argue that.she meets the
jurisdictional amount by relying on remittitur cases.
Certainly courts may resort to analogous cases
involving remittitur in determining whether a
plaintiff can meet the amount-in- controversy
requirement in a diversity case. But the utility of

remittitur cases will vary depending on at least three’

factors—the factnal similarities between the cases,

" conclusion  that  the

Page 5

the difference in viewpoints between the start of a
case and the end of a case, and both the jury award
in the remittitur case and the amount to which it was
reduced.

[8][9] Remittitur of a jury award is ordered when
the award is "grossly excessive, inordinate,
shocking to the conscience of the court, or so high
that it would be ‘a denial of justice to permit it to
stand." Correa v. Hosp. San Francisco, 69 F.3d
1184, 1197 (1st Cir.1995). In such cases, the rule in
this circuit is that the jury award should be remitted
"to the maximum that would be upheld by the trial
court as not excessive."” Jones & Jones v. Pineda &
Pineda, 22 F.3d 391, 398 (Ist Cir,1994). The

" plaintiff has” a choice between accepting the

remittitur amount or opting .for a new trial. See
Liberty Mut. Ins. Co. v. Conmtl Cas. Co., 771 F.2d
579, 588 (1st Cir.1985).

While remittitur determinations are based on what
has been proved at trial, amount-in-controversy
determinations are made at the outset of the case.
See generally 14B Wright & Miller, Fed. Prac. &
Proc. § 3702 (2d ed.2003). This different
procedural lens complicates determining whether
there is sufficient factual similarity between the
remittitor case and the jurisdictional case. To be

useful, the facts of injury and damages that were

actually proved to the jury in the remittitur case
must be similar to the facts, taken in the light most
favorable to the plaintiff, that could be proved in the
jurisdictional case.

*5 Moreover, for an analogy to a remittitur case to
be useful, the difference between the numbers |,
involved in the remittitur case must be taken into
account. These amounts are (1) the jury award that
was deemed excessive in a remittitur case and (2)
the amount to which that award was remitted. If,
assuming the cases are otherwise similar, both
numbers are above the jurisdictional minimum (i.e.,
$75,000), then the remittitur case supports the
amount-in-controversy
requirement has been met. Similarly, if both the jury
award and the amount to which it was remitted are
less than $75,000, that supports the conclusion that
the amount-in-controversy requirement cannot be
met.

More problematic are remittitur cases hovering
around the jurisdictional amount--ie., cases in
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which the jury award is above the jurisdictional.

amount but the amount to which the award was
remitted is below the jurisdictional amount. In
‘theory, the amount to which the award was remitted
should be the maximum possible amount that was

legally permissible, and thus should be the

applicable basis of comparison. But theory is often
a long way from reality. As we have noted before,
"converting feelings such as pain and suffering and
the loss of enjoyment of life into dollars is not an
exact science." Smith, 177 F.3d at 33 n. 5. One

safety valve for the inherent difficulty in selecting a- ,

remittitur amount is that the plaintiff is given the
choice of accepting the reduced amount or opting
for a new trial. See Liberty Mut. Ins. Co., 771 F.2d
at 588. The difficulty in converting pain and
suffering into a dollar amount makes each case very
fact-specific, thus decreasing the "usefulness of a
remittitur case hovering around the jurisdictional
amount.

Mrs. Ortega argues by reference to a remittitur
case, Smith v. Kmart Corp., 177 F.3d 19 (lIst
Cir.1999). In that case, a husband and wife were
shopping in defendant's store when the wife was
struck on the head by a cooler that fell from a shelf.
Id. at 22. As a result of the blow, the wife lost
consciousness for close to & minute, leading the
husband to administer mouth-to-mouth
resuscitation. Jd. at 22, He testified that he believed
his wife was dead. Jd. at 23. Eventually an
ambulance arrived, and paramedics placed a
cervical collar around the wife's neck and
transported her on to the ambulance using a stiff
board that had been placed underneath her. Id.-at
22. The wife suffered from the blow for months
after the injury. Id. The jury awarded the husband
$250,000 in emotional distress damages, and the
appellate court remitted that award to $100,000. Jd.
at 32-33. Mrs. Ortega argues that her case is similar
to the husband's in Smith and that even the
$100,000 amount to which damages were remitted
in that case is larger than the $75,000 minimum.

Mrs. Ortega's reliance on Smith fails even though
both the original award and the reduced amount
were greater than the jurisdictional mininmum,
because Mrs. Ortega's case is not sufficiently
factually similar to Smith. Beatriz's injury, on the
basis of the plaintiffs' complaint, was not nearly as

dramatic or disruptive as the wife's injury in Smith. .

No one believed that Beatriz would die of the cut on

Page 6

her finger and there was no dramatic witnessing of
the accident, unlike in Smith. Moreover, unlike the
husband in Smith, Mrs. Ortega has not alleged that
the accident has in any way strained her relationship
with Beatriz. See id. at 23.

*6 DBeatriz's sister Patrizia has an even less
substantial claim for emotional distress damages
than her mother. Patrizia was a -student in
Washington, D.C. at the time of the injury and did
not return home due to the accident. Although she
did take Beatriz to some physical therapy sessions
afier she.returned from school over the summer,
Patrizia did not miss any work or school obligations
to do so. Like the others, there is no evidence of
Patrizia's receiving .- any counseling services - in
connection with her little sister’s injury. It is legally
certain that Patrizia could not recover an award
over $75,000 for her emotional distress.

It is also legally certain that the claims of Beatriz's
father, Sergio Blanco, do not meet the $75,000
threshold. Mr. Blanco is divorced from Beatriz's
mother and does not live with Beatriz. He spent half
a day at the hospital during Beatriz's surgery, but he
did not bring Beatriz to any medical appointments.
Mr. Blanco's claim to emotional distress damages
over $75,000 is too tenuous.

In short, only Beatriz's claim satisfies the
jurisdictional requirements of § 1332. Her farmly
members' claims do not meet the minimum
amount-in- controversy, and no other independent
basis for federal jurisdiction (e.g., federal question
jurisdiction) exists over those claims.

B. Supplemental Jurisdiction under § 1367

This leaves the issue of supplemental jurisdiction.'
Beatriz's family members cannot file their own suits
against Star-Kist in federal court. The question is
whether the supplemental jurisdiction statute, 28
U.S.C. § 1367, allows them-to proceed in federal
court nonetheless on the basis of Beatriz's
jurisdictionally sufficient claim,

[10] Though simple to state, the question has not
been answered in this circuit, [FN4] and its proper
resolution is far from clear. The courts of appeals
are sharply” divided over whether § 1367 allows
parties who cannot themselves satisfy § 1332's
amount-in-controversy requirement to sue in federal
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court by joining forces with a plaintiff who can. The .

Supreme Court once granted certiorari to resolve
the matter, but it ultimately split 4-4 and affirmed
without opinion. See Free v. Abbott Labs., Inc., 529
U.S. 333, 120 S.Ct. 1578, 146 L.Ed.2d 306 (2000).

[FN5]

The problem has actually arisen in two contexts, °

each of which is the subject of a circuit split. First,
there are cases—like Beatriz's—involving the
ordinary joinder of additional plaintiffs under
FedR.Civ.P. 20. Compare Stromberg Metal Works,
Inc. v. Press Mech., Inc., 77 F.3d 928, 932 (7th
Cir.1996) ~ (where one plaintiff satisfies the
amount-in-controversy requirement, § 1367 permits
jurisdiction over transactionally related claims by
co-plaintiffs who do not), with Meritcare, Inc. v. St.
Paul Mercury Ins. Co., 166 F.3d 214, 216 (3d
Cir.1999) (each co-plaintiff must independently
satisfy the amount-in-controversy requirement).
Second, there are cases involving the claims of
absent class members in diversity-only class
actions. Compare Allapattah Serv, Inc. v. Exxon
Corp., 333 F.3d 1248, 1254 (11th Cir.2003) (
section 1367 authorizes jurisdiction over all class
members' claims if the named plaintiffs satisfy the
amount-in-controversy requirement); Gibson .
Chrysler Corp., 261 F.3d 927, 934 (9th Cir.2001)
(same); Rosmer v. Pfizer, Inc., 263 F.3d 110, 114

(4th Cir.2001) (same); and In re Abbott Labs., 51 °

F.3d 524, 528 (5th Cir.1995) (same), with Trimble
v. Asarco, Inc., 232 F.3d 946, 962 (8th Cir.2000) (
section 1367 does not extend jurisdiction over class
members who do not independently meet the
amount-in-controversy requirement); and
Leonhardt v. W. Sugar Co., 160 F.3d 631, 640
(10th Cir.,1998) (same). [FN6] Because the same
statutory language applies in both contexts, some
courts have lumped the two together for purposes of
§ 1367, See, e.g, Meritcare, 166 F.3d at 218;
Stromberg, 77 F.3d at 931. Our case involves only
Rule 20 joinder, however, and we express no view
régarding the application of § 1367 in class actions.
] : .

*7 [11] Even aside from the circuit split, this is an
arca ‘where courts are wise to tread carefully, The
problem of pendent-party jurisdiction implicates
some of the most sensitive and enduring issues in
the law of federal jurisdiction, and it directly affects
the allocation of judicial business among the state
and federal courts. In the end, certainty can come
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only from Congress or the Supreme Court. For now,
we disagree with the Seventh Circuit and join the
Third Circuit in holding that, at least in cases of
Rule 20 joinder, § 1367 did not upset the settled
rule that each plaintiff must independently satisfy
the diversity statute’s dmount-in-controversy
requirement.

1. Background

Before 1990, it .is' clear, Beatriz's family members
could not have joined in Beatriz's diversity suit
unless they each stood to recover more than the
minimum amount required for jurisdiction."As early
as 1911, the Supreme Court declared-that "[w]hen

" two or more plaintiffs, having separate and distinct

demands, unite for convenience and economy in a
single suit, it is essential that the demand of each be
of the requisite jurisdictional amount." Troy Bank v.
G.A. Whitehead & Co., 222 U.S. 39, 40, 32 S.Ct. 9,
56 L.Ed. 81 (1911). That rule is now commonly
associated with Clark v. Paul Gray, Inc, 306 U.S.
583, 59 S.Ct. 744, 83 L.Ed. 1001 (1939), which
reaffirmed Troy Bank after the adoption of the
Federal Rules of Civil Procedure. See 306 U.S. at
589. Even after United Mine Workers v. Gibbs, 383
U.S. 715, 86 S.Ct. 1130, 16 L.Ed.2d 218 (1966), in
which the Supreme Court approved pendent-claim
jurisdiction in federal-question cases, see id. at 725,
Clark 1emained good law: "[Mjultiple plaintiffs
with separate and distinct claims must each satisfy
the jurisdictional-amount requirement for suit in the
federal courts." Zakhn v. Int'l Paper Co., 414 U.S,
291, 294, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973); see
also Aldinger v." Howard, 427 US. 1, 15-16, 96
S.Ct. 2413, 49 L.Ed.2d 276 (1976) (distinguishing
pendent-party jurisdiction from the type of pendent-
claim jurisdiction permitted in Gibbs ). If the Clark
rule applies in this case, we should affirm the

" dismissal as to Beatriz's family members but vacate

as to Beatriz, thereby lcaving Beatriz free to choose
between proceeding alone in federal court or
voluntarily dismissing her complaint and re-filing
together with her family in the Puerto Rico courts.
See Clark, 306 U.S. at 590.

Whether Clark continues to apply today depends.
on. how one reads 28 US.C. § 1367, the
supplemental jurisdiction statute, which was
cnacted by Congress in 1990. See Judicial
Improvements Act of 1990, Pub.L. No. 101-650,
104 Stat. 5089, § 310. In relevant part, § 1367
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provides:
(a) Except as provided in subsccnons (b) and (c)
or as cxpressly provxded otherwise by Federal
statute, in any civil action of which the district
courts have original jurisdiction, the ‘district
courts shall have supplemental Junsdxct:on over
all other claims that are so related to claims in the

action within such original jurisdiction that they_

form part of the same case or controversy under
Article III of the United States Constitution. Such
supplemental jurisdiction shall include claims that
involve the joinder or intervention of additional
parties.

*8 (b) In any civil action of which the district

courts have original jurisdiction founded solely’

on section 1332 of this title, the district courts
shall not have supplemental jurisdiction under
subsection (3) over claims by plaintiffs against
persons made parties under Rule 14, 19, 20, or 24
of the Federal Rules of Civil Procedure, or over
claims by persons proposed to-be joined as
* plaintiffs under Rule 19 of such rules, or secking
to intervene as plamhﬁ's under Rule 24 of such
rules, when exercising supplemental jurisdiction
over such claims would be inconsistent with the
jurisdictional requirements of section 1332.
The impetus for Congress's adoption of § 1367
was the Supreme Court's 5-4 decision in Finley v.
United States, 490 U.S, 545, 109 S.Ct. 2003, 104
L.Ed2d 593 (1989). See generally Raygor v.
Regents of the Univ. of Minn., 534 U.S. 533,
53940, 122 S.Ct. 999, 152 L.Ed.2d 27 (2002).
Finley did not deal with the amount-in-controversy
requirement. Rather, the plaintiff in Finley had filed
suit against the United States under the Federal Tort
Claims Act (FTCA), 28 U.S.C. § 1346(b), alleging
that the government's failure to maintain certain
airport runway lights had contributed to the death of
her husband and children in an airplane accident.
490 U.S. at 546. Later, she amended her complaint
to add state-law tort claims against two new
defendants, a municipality and a utility company.
.No independent basis for federal subject-matter
jurisdiction existed over those claims. /d . The
Supreme Court acknowledged that the plaintiff
could not have brought her entire action in state
court because federal jurisdiction in FTCA cases is
‘exclusive, but it held nevertheless that the district
court lacked jurisdiction over the "pendent-party"
state-law claims. Jd. at 555-56. The Court
concluded by noting that Congress was free to
reverse that result if it wished. Jd. at 556.
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Congress did so.in § 1367. See Raygor, 534 U.S. at
540; id . at 550 (Stevens, J., dissenting); Ponce
Fed. Bank, F.S.B. v. The Vessel "Lady Abby", 980
F.2d 56, 58 (Ist Cir.1992) (Breyer, C.J.) (section
1367 overturns Finley ). The text of the statute,
however, can be read to do more than overturn
Finley. [FN8] The jurisdictional grant, which
appears in section (a), is not limited to cases like
Finley involving exclusive federal jurisdiction, or
even to federal-question cases generally. Instead,
subsection (a) permits the district courts to hear any
claim arising from the same constitutional case or
controversy "in any civil action of which the district
courts have original jurisdiction." Subsection (b)
then creates an exception to that grant for certain
claims in diversity cases. The result is a
jurisdictional grant of such apparent breadth that, as
one commentator succinctly put it, "the statute has
created confusion in a number of areas in which
principles were thought to be well established." 13B
Wright, Miller, & Cooper, Fed. Prac. & Proc. §

" *3567.2 (2d ¢d.2003).

2. Section 1367 and the Clark Rule

*9 One such areda of confusion .involves the
continued validity of Clark in the wake of § 1367.
The case law on this issue is split between two
competing interpretations of § 1367.

The first, adopted by the Seventh Circuit in
Stromberg, turns on Congress's failure to include
Rule 20 plaintiffs among those parties who cannot
rely on supplemental jurisdiction where doing so
would be inconsistent with § 1332, See § 1367(b)

.*(restricting supplemental jurisdiction over parties

joined as plaintiffs under Rules 19 or 24, but
omitting Rule 20 plaintiffs). On this reading, § 1367
overtums .- Clark and extends supplemiental
jurisdiction over claims asserted by diversity
plaintiffs who canmnot meet the
amount-in-controversy requirement, provided that
at least one - plaintiff in the action .has a
jurisdictionally sufficient claim. See Stromberg, 77
F.3d at 930-32.

The second interpretation, originally suggested in
an article by Professor Pfander [FN9] and later
adopted by the  Tenth Circuit in Leonhards,

‘emphasizes the-requirement in § 1367(a) that the

district court must first have "original jurisdiction”
over an action before supplemental jurisdiction can
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apply. See Leomhardt, 160 F.3d at 640 (citing

Pfander). On this reading, § 1367 preserves the rule -

in Clark and thus does not supply supplemental
jurisdiction where, as in this case, only one of the
named plaintiffs meets the amount in controversy.
Although Leonhardt was a class action case, the
Third Circuit subsequently endorsed its reasoning in
Meritcare, a Rule 20 joinder case with facts
analogous to the case at bar. See 166 F.3d at 221-22
(citing Leonhardt with approval). }

.We recognize that plausible textual arguments can
be made in favor of either of these readings. For the
reasons that follow, however, we conclude that
Leonhardt and Meritcare embody the better reading
of § 1367.

a. Text of § 1367

We begin with the text of the statute. BedRoc Ltd.
v. United States, —- U.S. ==, —--, 124 S.Ct. 1587,
1593, 158 L.Ed.2d 338 (2004). Given the historical
and legal background against which Congress
enacted § 1367, we think the Leonhardt/Meritcare
approach makes the best sense of the statutory text.
Still, neither Leonhardt mor Meritcare fully
explained the historical and doctrinal significance
of Congress's choice of words in § 1367, Given the

long history of the Judicial Code and the enormous |

body of law end scholarship that surrounds it, that
context provides a crucial guide to the meaning of
the statute. See Nat'l Archives & Records Admin. v.
Favish, — U.S. —-, —-, 124 S.Ct. 1570, 1579, 158
LEd2d 319 (2004) (assuming, in interpreting a
federal statute, that "Congress legislated against [a]
background of law, scholarship, and history™).

The first sentence of § 1367 specifies that
supplemental jurisdiction can only apply in a "civil
action of which the district courts have original
jurisdiction.” § 1367(a). That phrase unambiguously
invokes the language that Congress has used for
more than two hundred years to confer jurisdiction
on the federal district courts in civil cases. Nearly
every jurisdictional grant in Title 28 provides that
"the district courts shall have original jurisdiction”
of "civil action[s]" within the scope of the grant.
See, eg., 28 US.C. §§ 1331 (federal questions),
1332 (diversity), 1335 (interpleader), 1337
(antitrust), 1338 (intellectual ‘property), 1339
(postal matters), 1340 (internal revenue). Such
grants, in turn, have been the subject of judicia]
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interpretation for centuries. E.g., Strawbridge v.
Curtiss, 7 U.S. (3 Cranch) 267, 2 L.Ed. 435 (1806).
By invoking the concept of a district court’s
"original jurisdiction” over a "civil action,"
Congress presumptively incorporated into § 1367
the longstanding, judicially developed doctrines that
determine whether those statutes confer "original
jurisdiction™ over a particular civil action. See
Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep't
of Health & Human Res., 532 U.S. 598, 614-15,
121 S.Ct. 1835, 149 L.Ed.2d 855 (2001) (Scalia, J.,
concurring) ("[W]here Congress bomows terms of
art in which are accumulated the legal tradition and
meaning of centuries of practice, it presumably
knows and adopts the cluster of ideas that were
attached to .each borrowed word in the body of
leaming from which it was taken ..." (quoting
Morissette v. United States, 342 U.S. 246, 263, 72
S.Ct. 240, 96 L.Ed. 288 (1952))).

*10 That is important because, under well-settled
law, joinder and -aggregation have different
implications for the . existence of "original
jurisdiction" in federal-question and diversity cases.
Under the federal- question statute, 28 U.S.C. §
1331, the original jurisdiction of the district courts
is triggered if the action "arisfes] under the
Constitution, laws, or treaties of the United States.”
All that is required is the federal question. Osborn
v.. Bank of United States, 22 U.S. (9 Wheat) 738,
822, 6 L.Ed. 204 (1824) (Marshall, C.1); see City
of Chicago v. Int'l Coll. of Surgeons, 522 U.S. 156,
164-66, 118 S.Ct. 523, 139 L.Ed.2d 525 (1997).
Joinder questions arise only after "original
jurisdiction” is established, and only to the extent
that the court seeks to decide non-federal questions
incident to disposition of the federal question.
[FN10] See Osborn, 22 U.S. at 822.

Under § 1332, by contrast, joinder and aggregation
questions can actually defermine whether the
district court has "original jurisdiction" over the
action. Joinder affects original jurisdiction through
the complete diversity rule of Strawbridge v.
Curtiss, supra. See Wisconsin Dep% of Corr. v.
Schacht, 524 U.S. 381, 389, 118 S.Ct. 2047, 141
LEd2d 364 . (1998) ("The presence of |[a]
nondiverse party automatically destroys original
jurisdiction...."). Aggregation issues affect original

. jurisdiction because Clark prohibits multiple

plaintiffs from combining their claims to clear the

- amount-in-controversy bar. See 306 U.S. at 589.
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Strawbridge and Clark, in tum, are binding
interpretations of the diversity statute, See Stafe
Farm Fire & Casualty Co. v. Tashire, 386 U.S.
523, 530-31,87 S.Ct. 1199, 18 L.Ed.2d 270 (1967)
(complete diversity rule is statutory); Smyder v.
Harris, 394 U.S. 332, 336, 89 'S.Ct. 1053, 22
L.Ed.2d 319 (1969) (Clark anti- aggregation rule is
statutory). Unless both rules are satisfied, the statute
does not confer original jurisdiction on the district
court. Sheldon v. Sill, 49 U.S. (8 How.) 441, 449,
12 L.Ed. 1147 (1850) ("Courts created by statute
can have no jurisdiction but such as the statute
confers.").

Thus, Congress preserved both Clark and
Strawbridge by providing that, before supplemental
jurisdiction can attach, the district court mmst first
have "original jurisdiction" over the action. See
Pfander, Supplemental Jurisdiction and Section
1367: The Case for a Sympathetic Textualism, 148

U. Pa. LRev. 109, 148-49 (1999). In a diversity.

case, if the Clark rule is not met, or if the parties are
not completely diverse, then the "original
jurisdiction”. requirement in § 1367(a) is not
satisfied and supplemental jurisdiction will not
attach. On the other hand, if the parties are
completely diverse and each plaintiff separately
meets the amount-in-controversy requirement, then §
1332 is satisfied and the- "original jurisdiction”
requirement is met. If so, § 1367 will support any
transactionally related claims that the plaintiffs may
wish to bring~but only so long as § 1367(b) is
satisfied; and only as long as original jurisdiction is
not -destroyed. This last qualification is important
because it precludes a plaintiff from, for example,
using § 1367 to -circumvent Strawbridge by
amending her complaint to add a nondiverse party
after "original jurisdiction" is initially established.
Cf. Grupo Dataflux v. Atlas Global Group, L.P., —
US. —, —, 124 S.Ct. 1920, 1926, — L.Ed.2d
. e, == (2004) (noting that a post-filing change in

the parties to an action, unlike a change in the

initial parties' citizenship, can affect subject-matter
jurisdiction); Am. Fiber & Finishing, Inc. v. Tyco
Healthcare Group, L.P., 362 F.3d 136, 140-41 (1Ist
Cir.2004) (subject-matter jurisdiction was destroyed
and dismissal was required where a diversity
plaintiff amended its complaint to join a non-
diverse party).

*11 On this reading of § 1367, Beatriz's family
members cannot rely on supplemental jurisdiction
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to support their claims: their complaint does not
satisfy Clark, so "original jurisdiction" fails under §
1332, Snyder, 394 U.S. at 336. As a result, this
"civil action” is not one "of which the district courts
have original jurisdiction," and § 1367 does not

apply.

[12] We are persuaded to adopt this reading of the
statutory text for several reasons. First, it gives
effect to Congress’s requirement that the district
court must have original jurisdiction” over the
"civil action” before supplemental jurisdiction can
apply. See Bui v. DiPaolo, 170 F.3d 232, 237 (Ist

. Cir.1999) (statutes should be interpreted to give

effect to every word and phrase). Congress could
have applied a different test in § 1367(a)-for
example, it could bhave pemmitted supplemental
jurisdiction whenever any single claim in the action
would have supported original jurisdiction if it had
been brought by itself. [FN11] But that is not what
the statute says. [FN12] See Pfander, supra, at 141
{noting that the statute "appears to reject the notion
that a single, Junsdxctxonally sufficient. claim will
support the exercise of plenary pendent Junsdxchon
in diversity matters™).

Second, our reading of § 1367's “original
jurisdiction" requirement is consistent with the
settled meaning of identical language in 28 US.C. §
1441, the removal statute. Section 1441, like § 1367
, applies only if the "civil action" in question is one
*of which the district courts .. bave original
jurisdiction." § 1441(a). Relying on that language,
the Supreme Court has interpreted § 1441 to
prohibit removal unless the entire action, as it
stands at the time of removal, could have been filed
in federal court in the first instance. See, e.g.,
Sygenta Crop Protection, Inc. v. Henson, 537 U.S.
28, 33, 123 S.Ct. 366, 154 LEd2d 368 (2002);
OkKla. Tax Comm'n v. Graham, 489 U.S. 838, 840,
109 S.Ct. 1519, 103 L.Ed.2d 924 (1989) (per
curiam). Section 1441 has thus been held to
incorporate the well-pleaded complaint rule, see
City of Chicago, 522 U.S. at 163; the complete
diversity rule, see Caterpillar, Inc. v. Lewis, 519
U.S. 61, 73, 117 S.Ct. 467, 136 L.Ed.2d 437 (1996)
; and rules for calculating the amount in
controversy, see St. Paul Meréury Indem. Co. v.
Red Cab Co., 303 U.S. 283, 291-92, 58 S.Ct. 586,
82 L.Ed. 845 (1938). By the time Congress enacted

" § 1367 in 1990, this interpretation of § 1441(a) was

well-settled. See, e.g., Okla. Tax Comm'n, 489 U.S,
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at 840; Caterpillar Inc. v. Williams, 482 U.S, 386,
392, 107 S.Ct. 2425, 96 L.Ed.2d 318 (1987); Met.
Life Ins. Co. v. Taylor, 481 U.S, 58, 63, 107 S.Ct.
1542, 95 L.Ed.2d 55 (1987); Franchise Tax Bd. v.
Constr. Laborers Vacation Tr., 463 US. 1, 27, 103
S.Ct. 2841, 77 L.Ed.2d 420 (1983).

Given this background, it is significant that
Congress: included the same “original jurisdiction"
. requirement in § 1367. See Erlenbaugh v. United
States, 409 U.S. 239, 243-44, 93 S.Ct. 477, 34
LEd2d 446 (1972) (noting that "practical
experience in the interpretation of statutes [indicates
that] a legislative body gcncrally uses a partxcular
word with a consistent meaning in a given
context™). Congress purposefully employed
language in § 1367(a) that had already been
- interpreted in § 1441 to incorporate the traditional
doctrines of federl jurisdiction—including
Strawbridge and Clark. '

*12 Another advantage of our interpretation of §
1367 is that it aligns statutory supplemental
jurisdiction. with the judicially developed doctrines
of pendent and ancillary jurisdiction as they existed
prior to Finley. Congress took the opportunity in §

1367 to codify the  doctrines of pendent and .

ancillary jurisdiction under a single heading. See
City of Chicago, 522 U.S. at 165; Iglesias v. Mut.
Life Ins. Co, 156 F.3d 237, 241 (Ist Cir.1998).
Neither of those doctrines permitted a diversity
plaintiff to circumvent the requirements of § 1332
simply by joining her:claim in an action brought by
another, jurisdictionally competent diversity
plaintiff, [FN13] We see no indication in § 1367
that Congress wanted to alter that rule. Notably,
where Congress did intend to alter existing law in §
1367, it took pains to do so directly and
unequivocally, See § 1367(a) (repudiating Finley in
a separate sentence: "Such  supplemental
jurisdiction shall include claims that involve the
joinder or intervention of additional parties.”).

Finally, our interpretation explains the omission of
Rule 20 plaintiffs from § 1367(b). This was the
"apparent incongruity” on which the Seventh
Circuit relied in Stromberg. See 77 F3d at 932.
Stromberg reasoned that because Congress omitted

claims by Rule 20 plaintiffs from § 1367(b), it must -

have intended to allow permissively joined

plaintiffs to bring claims that § 1332 would not '

otherwise support Id. at 931-32, In our view, there
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is a better explanation. The permissive joinder of a
nondiverse party, whether in the original complaint
or afterwards, destroys complete diversity and thus
deprives the court of ‘“original jurisdiction."
Schacht, 524 U.S, at 389; Am. Fiber & Finishing,
362 _F3d at 140-41. |Likewise, “original
jurisdiction” is destroyed by the joinder of a Rule 20
plaintiff who, like Beatriz’s family members,
cannot  satisfy the  amount-in-controversy
requirement. See Snyder, 394 U.S. at 336-37
(noting that the requirement that each plaintiff must
separately pass the amount-in-controversy bar
derives from § 1332). [FNI14] Supplemental
jurisdiction in such a case fails at the threshold of §
1367(a), so there was simply no need for Congtms
to include Rule 20 plaintiffs in subsection (b) in
order to preserve, Clark or Strawbrzdge. See
Pfander, supra, at 148. .

A few courts have rejected this reading of § 1367
on the ground that nothing in the statute suggests
the phrase "original jurisdiction" has a different
meaning in diversity cases than in federal-question
cases. See, e.g., Gibson v. Chrysler Corp., 261 F.3d
927, 936 (Sth Cir.2001); Payne v. Goodyear Tire &
Rubber Co., 229 F.Supp2d 43, 50-51
(D.Mass.2002). That argument is mxsplaced. The
requirement of ongmal Junsdxctxon in § 1367(a)
has the same meaning in every case: that some
underlying statutory grant of-original jurisdiction
must be satisfied. What differs between federal
question and diversity cases is not the meaning of
"original jurisdiction" but rather the requirements of
sections 1331 and 1332. Under § 1331, the sole
issuc is whether a federal question appears on the
face of the plaintiff's well-pleaded complaint; the
identity of the parties and the amounts they stand to
recover are largely imelevant. Section 1332, by
contrast, predicates original jurisdiction on the
identity of the parties (i .e, complete diversity) and
their ability to meet the amount-in-controversy
requirement. So the "original jurisdiction" language
in § 1367 operates differently in federal-question
and diversity cases not because the meaning of that
term varies, but because the requirements of the
underlying statutes are different.

*13 Nor does this reading- of the statute make §
1367(b) superfluous. By itself, § 1367(a) would
authorize a wide variety. of supplemental claims in
diversity  cases—counterclaims by defendants,
cross-claims among plaintiffs, claims by and against
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intervenors, and so on. Section § 1367(b) is
important becaunse it ensures. that this authorization
does not functionally undermine the requirements of
§ 1332. Suppose, for example, that the defendant in
a diversity case impleads a nondiverse party under
Fed R.Civ.P. 14, Section 1367(b) would prevent the
plaintiff from asserting a non-federal claim against

the impleaded party. This example, of course, is’

Owen Equip. & Erection Co. v. Kroger, 437 US
365, 98 S.Ct. 2396, 57 L.Ed.2d 274 (1978), in

‘which the Supreme Court held that pcrmitting
ancillary (now supplemental) jurisdiction over such
a claim would allow diversity plaintiffs to “defeat
the. statutory requirement of complete diversity by
the simple expedient of suing only those defendants
who were of diverse citizenship and waiting for
them to implead nondiverse defendants.” Id. at 374,
Section . 1367(b) codifies - Kroger's
anti-circumvention rationale, not merely as against
parties impleaded under Rule 14, but in a variety of
situations in which "original jurisdiction" may
technically exist but the exercise of supplemental
jurisdiction "would be inconsistent with the
jurisdictional requirements of section 1332." See
Rowe, Burbank, & Mengler, 4 Coda on
Supplemental Jurisdiction, 40 Emory L.J. 993, 995
. (1991) (explaining that subsection (b) implements

Kroger's  rationale). Nothing about our”

interpretation of § 1367(a) obviates this provision.
Admittedly, our reaciing of § 1367 is not perfect.

One difficulty is that while § 1367(b) does not

mention Rule 20 plaintiffs, it does refer to "claims
by persons proposed to be joined as plaintiffs under
Rule 19"-a reference that is technically
unnecessary under our reading of the statute, since
the joinder of a mnondiverse party as an
indispensable plaintiff would likewise destroy
original jurisdiction under § 1332. [FN15] See, e.g.,
Gonzalez v. Cruz, 926 F.2d 1, § (Ist Cir.1991).
And, on .policy grounds, there  are certainly
litigation efficiencies to be gained by an
interpretation of § 1367 that would permit Beatriz's
family members' claims to proceed in federal court
alongside her own. See Stromberg, 77 F.3d at 932.

But-no reading of § 1367 is perfect—the altemative
approach embodied in Stromberg, for example,
accords no significance to Congress's use of the
term "original jurisdiction." In light of the historical
and legal context to Congress's enactment of § 1367
, including the settled interpretation of § 1441 and
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the established limits on pendent and ancillary
jurisdiction, we conclude that Congress intended to
preserve the Clark -anti-aggregation tule - by
requiring that the district courts must have "original
jurisdiction” over the “civil action” before
supplemental jurisdiction will lie.

'b. Section 1367 and the Complete Diversity Rule

*14 There is a further reason why we. reject the
alternative reading of § 1367 set out in the Seventh
Circuit's opinion in Stromberg. As we have said,

- Siromberg's reading of the statutory text is, while
. imperfect, at least plausible. Yet it also has

surprising and far-reaching consequences: if § 1367
permits the permissive joinder of plaintiffs who
cannot meet the amount-in-controversy
requirement, then it also permits the joinder of non-
diverse  plaintiffs. Nothing in the statute
distinguishes between the Clark

" amount-in-controversy  requirement and  the

complete diversity rule in Strawbndge So if
Stromberg's interpretation of -§ 1367 is correct,
Congress overtumed nearly 200 years of case law
interpreting § 1332 and authorized a potentially
huge expansion of the federal docket. Moreover, it
did so not by amending the diversity statute itself,
but instead by failing to mention Rule 20 plamtxﬁ‘s

in § 1367(b). [FN16]

We do mot think Congress intended § 1367 to work
such a revolution in the law of diversity jurisdiction.
Cf. Whitman v. Am. Trucking Assns., 531 U.S. 457,
467-68, 121 S.Ct. 903, 149 LEd2d 1 (2001)
("Congress . does not alter the fundamental details
of a regulatory scheme in vague terms or ancillary
provxslons-xt does not, one might say,- hide
elephants in mouseholes.”). Congress has long

‘maintained a policy of restricting leCl’Slty

]unsdmtlon, not expanding it, chiefly by raising the
amount-in-controversy bar. [FN17] Indeed, the
same congressional Federal ~Courts Study
Committee that proposed overturning Finley and
codifying supplemental jurisdiction also proposed
eliminating most forms of diversity jurisdiction. See
Federal Courts Study Committee, .Report of the
Federal Courts Study Committee 39 (1990) ("We
believe that diversity jurisdiction should be virtually
eliminated.... [NJo other step will do anywhere
nearly as much to reduce federal caseload pressures
and contain the growth of the federal judiciary.").
Congress did not accept that proposal, to be sure,
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but that hardly suggests it wanted to expand
diversity jurisdiction. On the contrary, only a few
years after enacting § 1367, Congress again raised
the amount-in-controversy bar in an effort to reduce
the diversity caseload in the federal courts. See
Federal Courts Improvement Act of 1996, Pub.L.
No. 104-317, § 205, 110 Stat, 3847 (raising the
minimum amount in controversy from $50,000 to
$75,000). The Supreme Court, too, has repeatedly
admonished that in light of the burgeoning federal
caseload, diversity jurisdiction must be narrowly
construed. See, eg., Snyder, 394 U.S. at 340-41;
City of Indianapolis v. Chase Nat'l Bank, 314 U.S,
63, 76, 62 S.Ct. 15, 86 L.Ed. 47 '(1941); Healy v.
Ratta, 292 U.S. 263, 270, 54 S.Ct."700, 78 L.Ed.
1248 (1934).

Against this background, it is implausible to us that
Congress undermined Strawbridge and overturned
Clark by such an unlikely ‘and obscure device as the
omission of Rule 20 plaintiffs from § 1367(b).
Nixon v. Mo. Mun. League, — U.S, —-, —-, 124
S.Ct. 1555, 1564, 158 L.Ed.2d 291 (2004) (refusing
to adopt-a textually plausible interpretation of a
statute because it was "farfetched that Congress
meant ... to start down such a road in the absence of
any clearer signal"); Chisom v. Roemer, 501 U.S.
380, 396 & n. 23, 111 S.Ct. 2354, 115 L.Ed.2d 348
(1991) ("[IJf Congress had such an intent, Congress
would have made it explicit in the statute, or at least
some of the Members would have identified or
mentioned it.... Congress' silence in this regard can
be likened to the dog that did not bark.").

*15 Moreover, Congress has contmucd to regard
Strawbridge as good law even after § 1367. Since
1990, ‘Congress has enacted at least two statutes
limiting the rule of complete diversity. Each time,
Congress has done so clearly and conspicuously,
carefully circumscribing the situations in which
Strawbridge will not- apply. See Multiparty,
Multiforum Trial Jurisdiction Act of 2002, Pub.L.
No. 107-273, § 11020(b)(1)(A), 116 Stat. 1758
{codified at 28 U.S.C. § 1369) (granting the district
courts original jurisdiction over "any civil action
involving minimal diversity” between adverse
parties arising from any single accident in which 75

natural persons died, and further defining "minimal .

diversity" in the case of both natural and corporate
parties); [FN18] Y2K Act, Pub.L. No. 106-37, §
15(c), 113 Stat. 185 (1999) (codified at 15 U.S.C. §
. 6614(c)) (granting the district courts original

.clearly when it wishes, and it would have had little

- in the supplemental jurisdiction statute. Plainly it
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jurisdiction over "any Y2K action that is brought as
a class action," except where a "substantial
majority” of the plaintiff class is from the same state
as the “primary" defendants and the claims in the
action will be governed primarily by the law of that
state).

Congress thus knows how to limit .S'trawbridge\1

reason to enact these statutes if it believed that it
had already undermined the complete diversity rule

did not so believe, and that understanding informs
our choice among plausible interpretations of § 1367
. FDA v. Brown & Williamson Tobacco Corp., 529
U.S. 120, 143, 120 S.Ct. 1291, 146 LEd.2d 121
(2000) ("At the time a statute is enacted, it may
have a range of plausible meanings. Over time,
however, subsequent acts can shape or focus-those
meanings.... This is particularly so where the scope
of the earlier statute is broad but the subsequent
statutes more specifically address the topic at
hand."). —

c. Legislative History of § 1367

[13] Finally, the Iegislative history of § 1367
strongly corroborates the conclusion that Congress
did not intend to repudiate Clark or Strawbridge.
Resort to legislative history is appropriate where, as

here, the text of a statute is susceptible to two

. textually plausible interpretations. Lapine v. Town .

of Wellesley, 304 F.3d 90, 97 (Ist Cir.2002);
Hernandez-Colon v. Sec. of Labor, 835 F.2d 958,
960 (1st Cir.1988). That is particularly true in this
case, given that our sister circuits have reached .
conflicting answers to the same question based on
the same statutory text. Cf. In re BankVest Capital
Corp., 360 F.3d 291, 297 (1st Cir.2004). ("[W]e are
hard-pressed to endorse any ‘plain meaning'
argument where, as here, other federal courts have
reached conflicting answers to the ‘same question
based on the same 'plain’ language.").

The legislative history of § 1367 is somewhat
muddled in its details, but one fact is certain:
Congress did not believe that § 1367 would make
significant changes to the law of diversity
jurisdiction. The House Judiciary Committee
report—-the only congressional report concerning the
provision that became § 1367—stated that the bill
was intended to "essentially restore the pre-Finley
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understandings of the authorization for and limits
on .. supplemental jurisdiction." H. Rep. No.
101-734, at 28 (Sept. 10, 1990), reprinted in 1990
U.S.C.C.AN. 6860, at 6874, The same report made
clear that Congress anticipated no sweeping
changes in the operation of § 1332: "In diversity
cases, the district courts may exercise supplemental
jurisdiction, except when doing so would be
inconsistent with the jurisdictional requirements of
the diversity statute." Jd.

*16 The bill's sponsors similarly did not believe .

that § 1367 would alter the fundamental rules of

diversity jurisdiction. Senmator Grassley stated that.

the bill did not "represent major changes in the
law.” 136 Cong. Rec. at S17578 (Oct. 27, 1990).
He and other sponsors repeatedly described the bill
as "noncontroversial." See, e.g., id.; id. at H13313
(Oct. 27, 1990) (statement of Rep. Kastenmexer)
And Congress treated it .that way—committee

hearings on the bill lasted only one day. See Rowe,

Burbank, & Mengler, supra, at 1005 (describing the
process afforded to the bill in Congress as

"meager™). At no point in the legislative process did
any member of Congress suggest that § 1367 would
. overturn Clark, undercut the complete diversity
rule, or otherwise dramatically expand federal
diversity jurisdiction. [FN19]

.

We hold that § 1367 doe$ not authorize jurisdiction

over Beatriz's family . members' claims. Those

claims would have been barred under Clark before

1990, and we conclude that Congress did not.upset
_that rule when it overturned Finley and codified the
prior law of pendent and ancnllary jurisdiction in §
. 1367. [FN20]

The judgment of the district court is affirmed as to
Beatriz's family members. As to .Beatriz, the
judgment is vecated and the case is remanded. On

remand, Beatriz may elect to proceed alone in -

" federal court or, if she wishes, voluntarily dismiss

her complaint so that she and ‘her family may re-ﬁle'

in the Puerto Rico courts.

TORRUELLA, Circuit Judge (Concwrring in part,
dissenting in part IL.B).

Page 14

I concur in part ILA of the majority opinion. I also
agree that courts are wise to tread carefully when
deciding cases, such as this, where a court must
interpret a statute defining the parameters of its own
powers. My agreement with the majority opxmon,
however, ends there.

In an attempt to limit diversity jurisdiction, the
majority opinion mixes a "sympathetic textualist"
approach to statutory interpretation with a dash of
legislative intent to reach a. conclusion that .is-
contrary to the plain language of § 1367, The irony
of the majority opinion is that’it espouses the virtue
of legislative intent, yet adopts a reading of § 1367
that was never articulated by any Congressperson or
their staff, by any judge or jurist, nor by any
academics, or, most importantly, by any of the very
drafters of the statute from the time the statute was
adopted in 1990, until such "intent" was just
espoused in 1998. Section 1367 was the law for
over scven years before a mew alternative
interpretation of § 1367 was proposed by Professor
Pfander and adopted by the Tenth Circuit. See
Leonhardt v. W. Sugar Co., 160 F.3d 631, 639 n. 6
(10th Cir.1998). This dubious approach has now
been adopted by this cu'cult, despite the fact that it
ignores the plain meaning of §.1367, causes the

‘same word in the statute to have two meanings, and

makes an entire provision of § 1367 meaningless.

#17 It is because I believe that a court's role is
limited to applying the statute, not changing the
statute, that I respectfully dissent. In doing so, I join
the majority of our sister circuits that have
interpreted 28 U.S.C. § 1367 to grant a district
court jurisdiction to hear a plaintiff’s claim that does .
not meet the amount-in-controversy, if a
co-plaintiff's claim satisfies the
amount-in-controversy requirement.

1. Joinder and class 'a.ctions

Before analyzing § 1367 and its meaning, one
observation must be made. The majority begins its
analysis of § 1367 by notmg that our sister circuits
are evenly split on the issue of whether § 1367
allows a plamuﬁ' who does not independently meet
the amount-m-controvcrsy requirement of § 1332 to

" remain in federal court. This statement is

misleading. While it is true that only two circuit
courts, the Third and ‘Seventh Circuits, have
addressed § 1367's applicability outside the context
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of a class action, in reality, five circuit courts have

interpreted § 1367 to allow a plaintiff who does not
independently meet the amount-in-controversy
requirement of § 1332 to remain in federal court,
whereas three circuit courts require them to take
their claims to state court. [FN21] Rather than
addressing these cases and their arguments, the
majority opinion casts them aside by arguing that
the class action context differs from the Rule 20
joinder context. Such a characterization s
misguided for several reasons. .

First, the majority opinion fails to acknowledge
that for § 1367 purposes, Clark and Zahn stand for
the same principle. In Clark v. Paul Gray, Inc., the
Supreme Court held that each plaintiff's claim must
meet the amount- in-controversy requirement. 306
U.S. 583, 59 S.Ct. 744, 83 L.Ed. 1001 (1939). In
Zahn v. Int'l Paper Co., the Supreme Court held
that each class member's claim must meet the
amount-in-controversy requirement. 414 U.S, 291,
301, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973). Thus,
Clark "is the nonclass analog to Zahn. Section 1367
, on its face, overrules Clark, just as it overrules
Zahn." Richard D. Freer, The Cauldron Boils:
Supplemental Jurisdiction, Amount in Controversy,
and Diversity of Citizenship' Class Actions, 53
Emory L.J. 55, 58 n. 19 (2004).

This position has been adopted by every circuit
court to consider the issue. As the Seventh Circuit
noted, " § 1367 does not distinguish class actions
from other cases ... [and section 1367] affects Clark
and Zahn equally." Stromberg Metal Works, 77
F.3d at 931. [FN22] Similarly, the Third Circuit, the
only circuit with which the majority aligns itself]
admits that "the line of cases from Pinel to Zahn
applies equally to joinder cases and class action.”
Meritcare Inc., 166 ‘F.3d at 218. [FN23] The
purpose of Zahn was fo clarify that, for
amount-m-controvcrsy purposes, the proposition
established in Clark applies in the class action
context. See Zahn, 414 US. at 301; Snyder v.
Harris, 394 U.S. 332, 335-37, 89 S.Ct. 1053, 22
L.Ed.2d 319 (1969) (treating class actions the same
as cases with joined plaintiffs for purposes of
aggregation rules).

*18 Second, if a distinction were to be made
between class actions and joinder, the distinction
would favor allowing supplemental jurisdiction in
joinder situations, and not in class action situations,

Page 15

as "it is hard to avoid remarking that allowing

thousands of small claims into federal court via the
class device is a substantially greater expansion of
jurisdiction than is allowing a single pendent party."
Stromberg Metal Works, 17 F.3d at 931, Thus, it is
"easy to imagine wanting to overtumn Clark but not
Zahn; it is much harder to imagine wanting to
overtumn Zahrn but not Clark, and we have no reason
to believe that Congress harbored such a secret
desire.” Id.

IL. The plain meaning of § 1367

When interpreting a statute, the starting point is the
statute's text. See Bennett v. City of Holyoke, 362
F.3d 1, 9 (Ist Cir.2004). Section 1367(a) provides
that district courts shall have supplemental
jurisdiction over claims that form part of the same
case or controversy as any civil action of which the |
court -has original jurisdiction. [FN24]} For diversity
purposes, a district court has original jurisdiction if
the plaintiffs citizenship differs from the
defendant's and the claxm exceeds $75,000. See 28
US.C. § 1332

Section 1367(b) creates exceptions to § 1367(a) if
(1) jurisdiction is based on diversity (§ 1332), (2)
the plaintff is the party secking to assert
supplemental jurisdiction against persons made
parties under Rule 14 (third-party practice), 19
(mandatory joinder), 20 (permissive joinder), or 24
(intervention) of the Federal Rules of Civil
Procedure or persons proposed to be joined as
plaintiffs or intervene as plaintiffs under Rules 19
and 24 respectively, and exercising jurisdiction over

.the supplemental claims would be inconsistent with

the statutory requirements of diversity jurisdiction
under § 1332, [FN25]

Section 1367(c) creates further exceptions, notably
awarding a district court discretion to decline
supplemental jurisdiction if the supplemental
jurisdiction claim predominates over the claim that
has original jurisdiction. {FN26]

Applying § 1367(a) to the present case is
straightforward. Before supplemental jurisdiction
can apply, a district court must have original
jurisdiction over & claim. In this case, the district
court has jurisdiction over Beatriz's claims because
Beatriz is a citizen of a different state than Star-Kist
and has alleged claims for which it is not a legal
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certainty that the damages are less than $75,000. See
28 U.S.C. § 1332, Since the district court has
jurisdiction over Beatriz's claims, it may assert
supplemental jurisdiction over Beatriz's family
members' claims if they arise out of the same case
or controversy. See 28 U.S.C. § 1367(a). There is
no dispute that all of the claims in this case arise out
of the same case or controversy.

Supplemental jurisdiction may attach unless one of
the exceptions applies. See 28 U.S.C. § 1367(b) &
(c). The exceptions pertaining to Federal Rule of
Civil Procedure 14 (third-party practice), Rule 19
(mandatory joinder), Rule 20 (permissive joinder),
or Rule 24 (intervention) are inapplicable to this
case as there are no claims by plaintiffs against
persons made parties under those rules. The further
exception pertaining to Federal Rule of Civil
Procedure 19 does not apply as Beatriz's family
members .are not indispensable parties. The last
exception pertaining to Federal Rule of Civil
Procedure Rule 24 does not apply as the family
members are not secking to intervene. Thus, none of
the exceptions in § 1367(b) apply.

*19 The exceptions in § 1367(c) also do not apply.
The claims of Beatriz's family members do not raise
novel or complex issues of Commonwealth law,
their claims do not -substantially predominate
Beatriz's claims, and there do not tend to be any
compelling reasons for declining jurisdiction. Thus,
a plain, straightforward reading of § 1367 results in
the district court having jurisdiction over Bcatnz'
family members' claims.

1. The majority opinion's alternative approach

The majority opinion disagrees with this
conclusion, however, by arguing that the- term
"original jurisdiction” in § 1367(a) has two distinct
meanings. In federal-question cases, § 1367 applies
if at least one -claim qualifies for "original
jurisdiction." But, in diversity cases, the majority
argues, § 1367 applies only if all claims qualify for
original jurisdiction. This contrived reading of §
1367 is wrong for several reasons.

First, the majority’s interpretation of § 1367(a)
violates "the basic canon of statutory construction
that 1dcnt1cal terms within an Act bear the same
meaning." Estate.of Cowart v. Nicklos Drilling Co.,
505 U.S. 469, 479, 112 S.Ct. 2589, 120 LEd2d

-Supplemental
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379 (1992). In this case, not only does the majority
opinion define identical terms differently, it defines
the same term differently. There is "nothing in the
text of subsection ‘() to suggest, even remotely, that
there is such a difference in meaning." See Gibson,
261 F.3d at 936; Rosmer, 263 F.3d at 115-16.

The majority opinion appears to be oblivious to
this blatant violation of the rules of statutory
construction -because it believes Congress - "
presumptively incorporated into § 1367 the
longstanding, judicially developed doctrines that
determine whether those statutes confer- ‘original
jurisdiction " (cmphasis’ added). In addition to
there being no authority for this "presumption,” the
majority incorrectly applies another longstanding
doctrine that accompanies original jurisdiction to
reach that conclusion. For supplemental jurisdiction
purposes, the majonty contends that the term
"original jurisdiction" in a diversity case requires .
that every claim meet the requirement of "original
jurisdiction.” In stating this principle, the majority
overlooks the process by which a court determines
if "original jurisdiction" exists. "Both §§ 1331 and
1332 "confer original _mnsdxctxon over designated
'civil actions' ... [which] consist of a cluster of
claims, ... [and whick] the mules of federal
subject-matter jurisdiction apply on a claim-by-
claim basis" John B. Oakley, Integrating
Jurisdiction and Diversity
Jurisdiction: A Progress Report on the Work of the
American Law Institute, 74 Ind. LJ.. 25, 41-42
(1998); see also Freer, 53 Emory L.J. at 82-83. One

- claim's failure to qualify for original jurisdiction

does not mean that all claims fail to qualify for
original jurisdiction. Whether the case .is filed in
federal court or removed- to federal court, "it is
incontrovertible that [§ 1332] ... requires only the
dismissal of the Junsdxctlonally xnsufﬁmcnt claims,
not the entire action." Oakley, 74 Ind. L.J, at 47;
Freer, 53 Emory L.J. at 82-83; see also Clark, 306
U.S. at 590 (maintaining Junsdxctlon over one claim
that met the amount-in-controversy and dismissing -
the claims that failed to; meet the
amoum~m-controvcrsy) Thus, the fact that a case
contains claims that destroy diversity does not.
preverit the court from maintaining jurisdiction over
the claims that qualify for "original jurisdiction.". See
Oakley, 74 Ind. L.J. at 47; Clark, 306 U.S. at 590;
see also FedR.Civ.P. 21; Newman-Green, Inc. v.
Alfonzo-Larrain, 490 U.S. 826, 834-35, 109 S.Ct.
2218, 104 L.Ed.2d 893 (1989) (holding that courts
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.of appeals have the authonty to dxsmxss a
dispensable non-diverse party).

*20 The very language of § 1367 incorporates this
concept. Section 1367(a) states that a court shall
~have supplemental jurisdiction over all other claims
that are "so related to claims in the action." The
"other claims" join the related claims (those
qualifying for original jurisdiction) as part of the
civil action.

In this case, Beatriz’s claims qualified for "original
jurisdiction." On remand, it will be undisputed that
Beatriz's claims constitute “a civil action of which
the district courts have original jurisdiction.” See 28
US.C. § 1367. Once the majority opinion
concluded that the district court had "original
jurisdiction” over “the "civil action” consisting of
Beatriz's claims, it should have turned to § 1367's
statement that "in any civil action of which the
district courts have original jurisdiction [ (Beatriz's
claims) ], the district courts shall have supplemental
jurisdiction over all other [related] claims [Beatriz's
family's claims) ]." Jd. Instead of taking this step,
the majority opinion attempts to redefine the

practice of interpreting § 1332 claims to achieve a’

result contrary to that dictated by § 1367, [FN27)

Further, the majority's interpretation of § 1367(a)
violates "[tlhe cardinal principle of statutory
construction ... to give effect, if possible, to every
clause and word of a statute, .. rather than to
emasculate an entire section." United States v.
Menasche, 348 U.S. 528, 538, 75 S.Ct. 513, 99
L.Ed. 615 (1955) (internal quotations and citations
omitted). The majority’s interpretation of § 1367(a)
eviscerates portions of § 1367(b). As the majority is
forced to admit, its interpretation of § 1367 makes
the Rule 19 exception in § 1367(b) "unnecessary."
What the majority does not admit is that its
interpretation makes other provisions of § 1367
superfluous. See Freer, 53 Emory L.J. at 81. For
example, according to the majority's interpretation
of § 1367, "original jurisdiction" would not exist
over a claim made by .a plaintiff against a
non-diverse defendant joined under Rule 20 of the
Federal Rules of Civil Procedure. The majority's
interpretation cannot be correct, however, because
section 1367(b) specifically excepts supplemental
jurisdiction over a claim made by a plaintiff against
a non- diverse defendant joined under Rule 20. See
Gibson, 261 F.3d at 936; Rosmer, 263 F.3d at 115.

Page 17

The only reason § 1367(b) would contain such an
exception i3 if § 1367(a) provides jurisdiction for
joined claims against non-diverse defendants. If, as
the majority contends, " 'original jurisdiction’ under
subsection (a) were determined by looking at all the
claims in the complaint, there would have been no
jurisdiction under § 1332 (and hence no original
jurisdiction') in the first place." Gibson, 261 F.3d at
936, Thus, the exclusion of supplemental
jurisdiction of claims by non-diverse parties joined
under Rule 20 would be surplusage.

IV. Congressional intent & le'gi'slative history

*21 Recognizing that its interpretation of § 1367
results in an "imperfect” reading based on
"presumptions,” the majority opinion attempts to
buttress its position by referring to Congressional
intent and legislative history. The majority opinion
begins by noting that "Congress has long
maintained a policy of restricting diversity
jurisdiction.” Relying on "long maintained" policy
is problematic for several reasons. First,
Congressional action in the past sheds little light on
what the 101st Congress believed ‘when it passed §
1367. Rather than speculate on what was done in
the past, it is more fruitful to look at the actions of
the Congress that adopted § 1367. In 1990, the
same Congress that passed § 1367 was given the
Report of the Federal Courts Study Committee
which recommended "diversity jurisdiction should
be virtually eliminated." This recommendation was
rejected by Congress. We should not achicve
through judicial action what the Federal Courts
Study Committee could not convince Congress to
achieve, Ultimately, it is not unreasonable to
believe ‘that Congress read the plain language of §
1367, recognized that it allowed diversity
jurisdiction for supplemental plamnﬁ‘s and votcd
for it. .

Scoond,. the continued validity of Congress's "long
maintained policy" of restricting diversity
jurisdiction is called into question by Congress's
expansion of federal jurisdiction based upon
minimal diversity in the Multiparty . Multi-Forum
Trial Jurisdiction Act in 2002. See 28 U.S.C. § 1369

Third, and perhaps most convincing is the fact that
a proposcd amendment achieving the majority's
result in this case, that would limit supplemental
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jurisdiction in Rule 20 & 23 cases has been

circulating in Congress since 1998, Freer, 53 Emory
L.J. at 58-59. This amendment has done nothing
more than circulate for-six years. Jd. Congress has
reasonably rejected that view.

To conclude its opinion, the majority cites to an
admittedly "muddled" legislative history - for
support. The legislative history, however, is so
sparse and contradictory that it neither supports nor
undermines the majority opinion's conclusions.
Section 1367 was passed by the House of
Representatives with no floor discussion on any part

of the statute. Freer, 53 Emory L.J. at 73. The .

 Senate voted on § 1367 with little debate. Jd. The
bill was introduced by Senator Grassley as
"noncontroversial."

What little legislative history surrounds § 1367 is
internally contradictory. For example, § 1367 "was
said to be part of the 'less controversial'-proposals
of the ... Federal Courts Study Committee ... [but]
that Committee never drafted a statute on
supplemental jurisdiction.” Richard D. Freer,
Compounding Confusion and Hampering Diversity:
Life afier Finley and the Supplemental Jurisdiction
Statute, 40 Emory L.J. 445, 471 (1991). Further,
despite the Senator's words, and excluding the
controversy surrounding supplemental jurisdiction, §
1367 was highly controversial because of its
treatment of Rule 19 and its adoption of a proposal
_that differed substantially from the Federal Court
Study Committee proposal. See Christopher M.
Fairman, Abdication to Academia: The Case of the
. Supplemental Jurisdiction Statute,” 28 U.S.C. §
1367, 19 Seton Hall Legis. J. 157, 164 (1994).

*22 Perhaps the most relevant piece of legislative
history is the fact that Congress passed § 1367 in
reaction to the Supreme Court's holding in Finley,
which beld that a plaintiff suing the United States in
a Federal Tort Claims Act case could not join a
defendant, against whom there were only state law
claims, without an independent basis for federal
jurisdiction. See Finley v. United States, 490 U.S.
545, 109 S.Ct. 2003, 104 L.Ed.2d 593 (1989). Had
Finley not been overturned by § 1367, a plaintiff,
such as the one in Finley, would have been required
to either (1) split the case in two and bring the
federal claim in federal court and the state claims in
state court, or (2) forsake one of the two claims. To
prevent such a result, Congress enacted § 1367.

Page 18

The majority opinion in this case achieves a result -
similar to that Congress was trying to avoid by
overruling Finley. As in Finley, the plaintiffs in this
case must either (1) pursue Beatriz's claims in
federal court and her family's claims in state court,

" (2) dispose of her family's claims altogether, ‘or (3)

pursuc all of the claims in state court. The first
option leads to a waste.of judicial resources and.a
potential for inconsistent verdicts. The second
option deprives Beatriz's family of their day in
court. The third option, not present in Finley,
deprives Beatriz of a federal forum and of her right .

" to a trial by jury, as her case would not receive a

jury trial in the Commonwealth courts. [FN28] As
Congress showed by overtuming Finley, being
faced with these options should be avoided.

Ultimately, as the majority concedes, the legislative
history is muddled and can be used to support or to .
contradict either position. In the end, the unclear
legislative history leaves us where we started: with
the text of the statute.

V. Conclusion

The majority proposes an interpretation of § 1367

" that not one Congressman or drafter of § 1367 ever

espoused, much less envisioned. In contrast, I
support a plain reading of § 1367 that even the
drafters admitted was the correct plain reading of
the statute. [FN29] The majority proposes an
interpretation of § 1367 that violates many. rules of
statutory construction. In contrast, I support a
reading of the statute in which words are not
required to have double meanings and each phrase
has a purpose. Last, the majority's interpretation
leads to a waste of judicial resources and the
possibility of inconsistent verdicts, In contrast, I
support a reading which preserves judicial resources.

I am comforted by and conclude with a statement
by the Supreme Court.in Finley: "Whatever we say
regarding the scope of jurisdiction .conferred by a
particular statute can of course be changed by
Congress" or, in this case, by the Supreme Court.
Finley, 490 U.S. at 556.

FNI. At one point, the district court
wrongly said that "once the defendant
challenges the amount of damages alleged
in the complaint, then the burden shifts to
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the plaintiffs to establish facts indicating
that, to a legal certainty, the claims involve
more than the jurisdictional minimum."
This is incorrect; the plaintiff need only
show it is not a legal cerfainty that the
claims will not result in a verdict for the
amount in controversy. The double
negative  has  substantive = meaning.
Ultimately, it appears the district court did
use the correct standard regarding the
plaintiffs' burden despite this ermor in
laying out the law.

FN2. We address the supplemental

jurisdiction question below.

FN3. As for future medical expenses, Mrs.
Orega suggested in her deposition that any
future surgery Beatriz might have on her
finger would be elective.

FN4. We noted the issue in the class-action
context in Spielman v. Genzyme Corp.,
251F.3d 1, 7n. 5 (1st Cir.2001).

FN5. An unexplained affirmance by an
equally divided Court has no precedential
value. See Rutledge v. United States, 517
U.S. 292, 304, 116 S.Ct 1241, 134
L.Ed.2d 419 (1996).

FN6. The district courts in our circuit are
similarly split. Compare Payne v.
_Goodyear Tire & Rubber Co., 229
F.Supp.2d 43, 52 (D.Mass.2002) (section
1367 permits supplemental jurisdiction
over pendent party plaintiffs who do not
themselves satisfy requirements of § 1332
); and Duhaime v. John Hancock Mut. Life
Ins. Co., 177 FR.D, 54, 60 (D.Mass.1997)
(same), with Arias v. Am. Airlines, Inc.,
163 F.Supp.2d 111, 115 (D.PR.2001)
(cach plaintiff must independently meet the
requirements of diversity jurisdiction); and
Mayo v. Key Fin. Servs., Inc., 812 F.Supp.
277, 278 (D.Mass.1993) (same).

FN7. In our view, class actions raise
unique problems that will be better
addressed with the benefit of briefing and
argument in a case requiring us to consider
them. See infra note 19. .

FN8. See Arthur & Freer, Grasping at
Burnt Straws: The Disaster of the
Supplemental - Jurisdiction Statute, 40
Emory L.J. 963, 980 (1991) ( "Congress
could have overruled the holding in Finley

quite simply and cleanly, without affecting’

other areas.... Why the statute had to go
further, we do not know. That the statute
went further, there can be no doubt.”).

FN9. Pfander, Supplemenial Jurisdiction
. and Section 1367: The Case for a
Sympathetic Textualism, 148 U. Pa. L.Rev.

109 (1999).

FN10. Until 1980, the federal question
statute also had an amount-in- controversy
requirement. See Act of Dec. 1, 1980,

PubL. No. 96486, § 2, 94 Stat. 2369

(eliminating the amount-in-controversy
requirement from § 1331). If that
requirement were still in effect today,
aggregation issues would = affect the
existence of "original jurisdiction" under §
1331, - :

FN11. The dissent would apply such a test
in this case. According to the dissent, §
1367 authorizes supplemental jurisdiction
whenever the district court has "original
jurisdiction over a claim." (emphasis
added). The problem with the dissent's
theory is that § 1367(a) does not refer to
original jurisdiction over "claims.” Rather,
the statute requires a "civil action of which
the district courts have original
jurisdiction." § 1367(a) (emphasis added).
That distinction is critical. The Supreme
Court has mnever held that original
jurisdiction exists over a "civil action"
under § 1332 simply because one claim in
the action is between diverse parties and
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exceeds the jurisdictional minimum. On
the contrary, original jurisdiction does not

lie unless all of the parties in the case are -

diverse. See Wis. Dep't of Corr. v. Schacht,
524 U.S. 381, 388, 118 S.Ct, 2047, 141
LEd2d 364 (1998) ("A case falls within
the federal district court's ‘original’
diversity ‘jurisdiction' only if diversity of
citizenship among the parties is complete,
ie, only if there is no plaintiff and no
defendant who arc citizens of the same
State.”). Similarly, § 1332 is not satisfied,
and original jurisdiction over the "civil
action” does not exist, unless each plaintiff
independently satisfies the
amount-in-controversy requirement,
Snyder, 394 U.S. at 336; Clark, 306 U.S.
at 589. Because the complaint in this case
fails this requirement, original jurisdiction
over the "civil action" is absent and § 1367
is inapplicable.

FN12, The dissent argues that a single
claim is sufficient to create original
jurisdiction over a "civil action" under §
1332 because courts are not normally
required to dismiss the entire action when
a jurisdictional flaw is discovered. Rather,
a court may simply dismiss the offending
- -parties. See, e.g., Newman-Green, Inc. v.
Alfonzo-Larrain, 490- U.S. 826, 836, 109
- S.Ct. 2218, 104 L.Ed.2d 893 (1989)
" (courts of appeals may cure jurisdictional
_ defects by  dismissing  dispensable
nondiverse parties); Clark, 306 U.S. at 590
(dismissing partics who failed to meet the
amount-in-controversy  requirement but

tetaining jurisdiction over the party that |

satisfied it). This argument confuses the
" existence of original jurisdiction with
remedies for its absence. Original
jurisdiction over the "civil action" may be
achieved by dismissing certain dispensable
parties. But as long as the offending parties
are present, original jurisdiction over the
"civil action” cannot exist, see Schacht,
524 U.S. at 389 ("The presence of [a]
nondiverse party automatically destroys
original jurisdiction ..."), regardless of
whether any single claim in the action
would satisfy § 1332 by itself,

FN13. The doctrine of pendent
jurisdiction, which allowed plaintiffs to
assert non-federal claims in federal court,
was applicable only in federal-question
cases.” See 7C Wright, Miller, & Kane,
Fed. Prac. & Proc. § 1917 n.. 7 (2d
€d.2004); Carnegie-Mellon Univ. v. Cohill,
484 U.S. 343, 348-49, 108 S.Ct. 614, 98
L.Ed.2d 720 (1988); see also Owen Equip.
& Erection Co. v. Kroger, 437 U.S. 365,
370, 98 S.Ct. 2396, 57 L.Ed.2d 274 (1978)
(noting that the lower court had erred in
relying on Gibbs, a pendent jurisdiction
case, because the case before the court did
not involve a federal claim). Ancillary
jurisdiction, by contrast, applied in both
federal-question and- diversity cases, but
that doctrine "typically involve[d] claims
by a defending party haled into court
against his.wilL" Kroger, 437 U.S. at 376
(emphasis added); see also id. at n. 18.
Moreover, the Court. in Kroger made clear
that a party could not resort to ancillary
jurisdiction where doing so would
cffectively circumvent the complete
diversity rule. See id. at 375-77. ’

FN14. The Supreme’ Court has not
specifically held that plaintiffs- joined
under "Rule 20 afier the filing of the
original complaint must also satisfy the
amount-in-controversy requirement. That
result, however, is probably inevitable in
light of Clark and Snyder, for "[o]therwise
an appellate court could be called .on to
sustain a decree in favor of a plain&ff who
had not shown that his claim involved the
jurisdictional amount, even though the suit
were dismissed on the merits as to the
other plaintiffs who had established the
jurisdictional amount for themselves."
Clark, 306 U.S. at 590; ¢f. Am. Fiber &
Finishing, Inc. v. Tyco Healthcare Group,
LP, 362 F.3d 136, 140-41 (1st Cir.2004)
(addition of a non-diverse party after filing

- of "original complaint destroyed diversity

Jjurisdiction).

FN15. Congress may have included the
reference to Rule 19 plaintiffs simply to be
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clear that a plaintiff joined as an

. indispensable party under Rule 19 is in
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exactly the same situation as one who
intervenes as of right under Rule 24(a).
Before the enactment of § 1367, ancillary
jurisdiction worked differently under Rules
19 and 24. See generally Rowe, Burbank,
& Mengler, Congress Accepts Supreme
Court's Invitation to Codify Supplemental
Jurisdiction, 74 Judicature 213, 215
(Dec/Jan.1991) (describing the identical
treatment of plaintiffs under Rules 19 and
24 as the "one modest but significant way"
in which § 1367(b) was intended to alter
prior law). .
Similarly, others have offered explanahons
for the reference in § 1367(b) to claims
against persons made parties under Rule 19
or 20. See, e.g., Pfander, Supplemental

Jurisdiction and Section 1367: The Case

Jor a Sympathetic Textualism, 148 U, Pa.
LRev. 109, 14446 (1999) (Rule 20
defending parties); Rowe, Burbank, &
Mengler, Compounding or Creating
Confusion - About
Jurisdiction? A Reply to Professor Freer,
40 Emory L.J. 943, at 957-58 (1991)
(hereinafter Rowe et al, Compounding.or
Creating Confusion ) (Rule 19 defending
parties).

FN16. Stromberg itself recognized that
"[sJupplemental  jurisdiction has the
potential to move from complete to
minimal diversity." 77 F.J3d at 932,
Nevertheless, the court concluded that §
1367(b) is adequate to protect the interests
served by the Strawbridge complete
diversity rule. Jd  Like  many
commentators, we disagree. See, eg.,
Fellon, Meltzer, & Shapiro, Hart &
Wechsler's The Federal Courts and The
Federal System 1491 (5th ed.2003)
(describing the omission of "Rule 20
plaintiffs from § 1367(b) as "puzzling"
because it allows plaintiffs "to circumvent
the complete diversity requirement- of §
1332"); Gold, Note, Supplemental
Jurisdiction over Claims by Plaintiffs in
Diversity Cases: Making Sense of 28
US.C. § 1367(b), 93 Mich. LRev. 2133,

Supplemental -
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2167 n. 140 (1995) (the omission of Rule
20 plaintiffs must be "inadvertent [ ]"
because a literal reading of § 1367(b)
"would allow plaintiffs to strategically

" circumvent the complete  diversity

requirement"); Rowe et al., Compounding
or Creating Confusion, supra, at 961 n, 91
(describing § 1367(b)'s silence about Rule
20 plaintiffs as a "potentially gaping hole
in the complete diversity requirement”).

FN17. In 1887, the minimum amount in
controversy .-was $2,000. See Act of March
3, 1887, 24 Stat. 552, Since that time,
Congress has repeatedly raised, and never
lowered,- the required sum. See Act of
March 3, 1911, 36 Stat. 1091 (raising the
minimum amount in controversy to
$3,000); Act of July 25, 1958, Pub.L. No.
85-554, § 2, 72. Stat. 415 (raising .the
minimum amount to $10,000); Judicial
Improvements and Access to Justice Act,
Pub.L. No. 100-702, § 201, 102 Stat. 4642
(1988) (raising the minimmm amount to
$50,000); Federal Courts Improvement
Act of 1996, PubL. No. 104-317, § 205,
110 Stat. 3847 (raising the minimum
amount to $75,000). We leave aside the
special case of class actions. See infra note
19.

FN18. The dissent points to the Multiparty,
Multiforum  Trial  Jurisdiction  Act
(MMTJA) as evidence that Congress is
backing away from its long history of
restricting  diversity - jurisdiction. We
disagree. Our conclusion is that Congress
is keenly aware of the limits on diversity -
jurisdiction and expects .those limits to
apply except where, as in the MMTIA, it

specifically and unambiguously alters them.

FN19, We express no view on_the related
but distinct issue of whether § 1367
overturns the Supreme Court's holding in
Zakn v. International Paper Co., 414 U.S.
291, 94 S.Ct. 505, 38 L.Ed.2d 511 (1973),
that each class member in a diversity-only
class action must meet the jurisdictional
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amount .in controversy. See id. at 301. The
apphcatlon of § 1367 to diversity-only
class actions 'is a different problem for
scveral reasons, including because (1) the
complete diversity rule applies with
diminished force in the class-action
context, see Supreme. Tribe of Ben-Hur v.
CaubIe. 255 U.S. 356, 366, 41 S.Ct. 338,
65 LEd. 673 (1921); (2) section 1367(b)
does not mention Rule 23 at all, while it
mentions Rule 20 at least as to defending
parties; and (3) there are conflicting
signals in the legislative history as to
whether Congress intended to overrule
Zahn, see Payne, 229 F.Supp.2d at 51-52
(summarizing the “murk[y]* Ilegislative
history on this point). -

FN20. The dissent argues that Congress
could not have intended this result because
it is too similar to the outcome in Finley,
which Congress meant to overturn. The
analogy to Finley, however, is both
inaccurate and unpersuasive. Finley
involved an exclusively federal claim
under the FTCA; this case is predicated
only on diversity, That is a _critical
difference: the rules of pendent jurisdiction
have always been more flexible in
federal-question cases than in diversity
cases, see supra mote 13, no ‘doubt to
. facilitate a federal forum for claims arising
under federal law. The federal interest in
-Beatriz's family members' ability to assert
their state-law claims in federal court is
much more attenuated.

In Finley, _moreover, there was no forum
available in- which the federal plaintiff
could assert all of her claims. See Finley,
490 U.S. at 555- 556. In this case, by
contrast, such a forum is. readily available:
the courts of Puerto Rico.. It was .the
plaintiffs who chose to sue in federal court,
Against that background, the dissent’s
judicial efficiency arguments -ring hollow.
Cf. Kroger, 437 U.S. at 376 ("A plaintiff
cannot complain if ancillary jurisdiction
does not encompass all of his possible
"cldims in a case such as this one, since it is
he who has chosen the federal rather than
the state forum....").

FN21. Compare Allapattah Serv., Inc. v.
Exxon Corp., 333 F3d 1248 (l1lth
Cir.2003) (holdmg supplemental
jurisdiction exists in a diversity class
action as long as one named plaintiff
satisfies the amount- in-controversy
requirement); Gibson v. Chrysler Corp.,
261 F.3d 927 (9th Cir.2001) (same),. cert.
denied, 534 U.S. 1104, 122 S.Ct. 903, 151
L.Ed.2d 872 (2002); Rosmer v. Pfizer Inc.,
263 F.3d 110 (4th Cir.2001) (same), cert.
dismissed, 536 U.S. 979, 123 S.Ct. 14, 153

_LEd2d 878 (2002); Stromberg. Metal

Works, Inc. v. Press Mech. Inc., 77 F.3d
928 (7th Cir.1996) (bolding supplemental
jurisdiction exists over a party who failed
to meet the amount-in-controversy
requirement); In re Abbott Labs., 51 F.3d
524 (Sth Cir.1995) (holding supplemental
jurisdiction exists in a diversity class

--action as long as one named plaintiff

satisfies the amount-in-controversy
requirement), with Trimble v. Asarco, Inc.,
232 F.3d 946 (8th Cir,2000) (holdmg
supplemental _)unsdncuon does not exist in
class action diversity case); Meritcare Inc.

. v. St. Paul Mercury Ins. Co., 166 F.3d 214 .

(3d Cir1999) (holding supplemental
jurisdiction does not apply to a diversity
case); Leonhardt, 160 F.3d 631 (holdmg
supplemental jurisdiction does not exist in
class act:on diversity case).

FN22, -See also In re Brand Name
Prescription Drugs Antitrust Litigation,
123 F3d 599, 607 (7th Cir1997)
(agreeing that § 1367 allows supplementa]
jurisdiction in either a class action or
joinder situation); Rosmer, 263 F.3d at.
122-29 (Motz, J., dissenting) (interpreting
the majority's interpretation of § 1367 to
apply to Rule 20 joinder as well as class
actions).

FN23. See also, Richard D. Freer, Toward
a ' Principled Statutory Approach to
Supplemental Jurisdiction in Diversity of
Citizenship Cases, 74 Ind. LJ. 5, 21:22
(1998).
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FN24. Section 1367(a) states: "(a) -Except
as provided in subsections (b) and (c) or as
expressly provided otherwise by Federal
statute, in any civil action of which the
district courts have original jurisdiction,
the district courts shall have supplemental
jurisdiction over all other claims that are
so related to claims in the action within
such original jurisdiction that they form
part of the same case or controversy under
Article M of the United States
Constitution. Such supplemental
jurisdiction shall include claims ‘that
involve the joinder or intervention of
additional parties.”

FN25. Section 1367(b) states: "In any civil
action of which the district courts have
original jurisdiction founded solely on
[diversity], the district courts shall not
have  supplemental jurisdiction under
subsection (a) over claims by plaintiffs
against persons made parties under Rule 14

[third-party practice], 19 [mandatory
joinder], 20 [permissive joinder], or 24
[intervention] of the Federal Rules of Civil
Procedure, or over claims by persons
proposed to be joined as plaintiffs under
Rule 19 of such rmles, or seeking to
intervene "as plaintiffs under Rule 24. of
such rules, when exercising supplemental
jurisdiction over such claims would be
inconsistent  with the  jurisdictional

requirements of section 1332."

FN26. Section 1367(c) states: "(c) The
district courts may decline to exercise
supplemental jurisdiction over a claim ...
if-(1) the claim raises a novel or complex
issue of State law, (2) the claim
substantially predominates over the claim
or claims over which the district court has
original jurisdiction, (3) the district court
has dismissed all claims over which it has
original jurisdiction, or (4) in exceptional
circumstances, there are other compelling
reasons for declining jurisdiction."

FN27. The majority a.ttempts to justify its

approach by arguing that Congress should
have explicitly stated that supplemental
jurisdiction exists if one claim supports
original jurisdiction. First, such specificity
is not required as it is undisputed that one
claim can constitute a civil action.

Second, we can argue "could have" or
"should bave" ad infinitum. If Congress
had wanted to limit supplemental
jurisdiction in cases such as this, for
example, it could have inserted a Rule 20
plaintiff exception into § 1367(b), as it did
for other Rules of Civil Procedure., If
Congress had done so, the majority would
not need to resort to its dubious
"sympathetic textualist” interpretation of
the statute,

In a case like this, a debate over what
Congress could have done is unproductive
and unnecessary when a plain reading of
the statute produces one clear result: a
district court has jurisdiction over
supplemental claims if the district court
has original jurisdiction over a claim in the
civil action.

FN28. The third option is also unrealistic
considering judgments in the
Commonwealth courts are far below those
awarded in the federal courts. See, e.g.,
Stewart v. Tupperware Corp., 356 F.3d
335 (Ist Cir.2004). o

FN29. See Rowe Jr., Burbank, & Mengler,
Compounding or Creating Confusion
About Supplemental Jurisdiction? A Reply
to Professor Freer, 40 Emory L.J, 943,
961 n. 91 (1991) (recognizing that the §
1367 left a “potentially gaping hole in the
complete diversity requirement™).

2004 WL 1205720 (1st Cir.(Puerto Rico))
END OF DOCUMENT
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