June 14, 2004

Robert R. Loux, Executive Director
Office of the Governor

Agency for Nuclear Projects

1761 E. College Parkway, Suite 118
Carson City, NV 89706

SUBJECT: U.S. NUCLEAR REGULATORY COMMISSION’S CRITERIA REGARDING
U.S. DEPARTMENT OF ENERGY’S TOTAL SYSTEM PERFORMANCE
ANALYSIS FOR YUCCA MOUNTAIN

Dear Mr. Loux:

Your letter to Chairman Diaz, dated May 18, 2004, transmitting the State of Nevada’s concern
regarding the U.S. Department of Energy’s (DOE) possible reliance on drip shields in support of
its potential application for Yucca Mountain (YM) repository has been referred to me for reply.
Your letter urges that the U.S. Nuclear Regulatory Commission (NRC), in evaluating DOE'’s
Total System Performance Assessment for the potential YM repository, give no weight to the
drip-shield feature of DOE’s design. Your concern is based on the possibility that, in the long
time period between licensing and the proposed installation of the drip shields (possibly 100 to
300 years), DOE may decide not to install the drip shields or may not have adequate funding to
do so. You also expressed concern that the tunnels will deteriorate during this period, which
will increase the difficulty of underground staging, transporting, and installing the drip shields,
and, consequently, DOE will be less likely to install the drip shields.

In fulfilling our responsibilities under the Nuclear Waste Policy Act, the NRC will review
information that DOE relies on in support of its license application (LA) to determine if DOE has
demonstrated that there will be reasonable assurance in the pre-closure period and reasonable
expectation in the post-closure period as required by the Commission’s regulations in

10 CFR Part 63, and in keeping with the guidance provided by the Yucca Mountain Review
Plan. In this context, we will carefully consider each of the features proposed by DOE as an
element of the facility’s design that could affect safety and waste isolation to ensure that DOE
has established compliance with NRC requirements. Thus, if included and relied upon by DOE
as part of its application, the NRC will review the proposed design of any drip shield that is part
of engineered barriers for the potential repository. Until we have had an opportunity to review
the application, and any specific proposal regarding drip shields that may be then made, a
judgement with respect reliance on such measure would be premature.
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In addition, as provided by the Commission’s regulations, any construction authorization or
license to receive and possess, if granted, will include binding conditions for the DOE’s potential
repository. DOE’s authority to alter or deviate from such provisions without NRC review and
approval, is limited by the Commission’s regulations. NRC review and approval would also be
required before any license amendment authorizing an application for permanent closure of the
potential repository under 10 CFR § 63.51. Failure to comply with license conditions would be
subject to enforcement action.

| appreciate your letter concerning DOE’s drip-shield emplacement, and trust that this
addresses your concerns.

Sincerely,

IRA/

C. William Reamer, Director

Division of High-Level Waste Repository Safety
Office of Nuclear Material Safety

and Safeguards

cc: See attached list
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In addition, as provided by the Commission’s regulations, any construction authorization or
license to receive and possess, if granted, will include binding conditions for the DOE’s potential
repository. DOE’s authority to alter or deviate from such provisions without NRC review and
approval, is limited by the Commission’s regulations. NRC review and approval would also be
required before any license amendment authorizing an application for permanent closure of the
potential repository under 10 CFR § 63.51. Failure to comply with license conditions would be
subject to enforcement action.

| appreciate your letter concerning DOE’s drip-shield emplacement, and trust that this
addresses your concerns.

Sincerely,
IRA/
C. William Reamer, Director
Division of High-Level Waste Repository Safety
Office of Nuclear Material Safety
and Safeguards

cc: See attached list
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