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NRC STAFF'S MOTION TO HOLD IN ABEYANCE CONSIDERATION
OF INTERVENORS’ MOTION TO SUPPLEMENT THE FEIS

INTRODUCTION

On May 14, 2004, Eastern Navajo Diné Against Uranium Mining (ENDAUM) and Southwest
Research and Information Center (SRIC) (collectively, “Intervenors”), submitted to the Commission
“Intervenors’ Motion to Supplement the Final Environmental Impact Statement for the Crownpoint
Uranium Project Church Rock Section 8" (Intervenors’ Section 8 Motion).> On the same date, the
Intervenors submitted to the Presiding Officer a virtually identical “Intervenors’ Motion to
Supplement the Final Environmental Impact Statement for the Crownpoint Uranium Project Church
Rock Section 17" (Intervenors’ Section 17 Motion), along with affidavits of Michael G. Wallace and
Alan Eggleston identical to the affidavits attached to Intervenors’ Section 8 Motion. The Staff
requests that the Commission hold in abeyance its consideration of Intervenors’ Section 8 Motion
until the Presiding Officer has acted on Intervenors’ Section 17 Motion. Counsel for Intervenors
neither supports nor opposes holding consideration of Intervenors’ Section 8 Motion in abeyance;

counsel for Hydro Resources, Inc. (HRI) supports the Staff's request.?

!Attached to Intervenors’ Section 8 Motion is an “Affidavit of Michael G. Wallace in Support
of [ENDAUM] and [SRIC’s] Motion to Supplement the Final Environmental Impact Statement for
the Crownpoint Uranium Project” (Wallace Affidavit); and “Affidavit of Alan Eggleston in Support
of [ENDAUM] and [SRIC’s] Motion to Supplement the Final Environmental Impact Statement for
the Crownpoint Uranium Project” (Eggleston Affidavit).

2 0n May 21, 2004, HRI requested the Commission to grant an extension of time until
June 14 in which to respond to Intervenors’ Section 8 Motion.
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BACKGROUND

On April 14, 2004, the parties participated in a transcribed telephone conference held to
discuss the Intervenors’ previously-stated plans to request that NUREG-1508, the “Final
Environmental Impact Statement to Construct and Operate the Crownpoint Uranium Solution
Mining Project, Crownpoint, New Mexico” (FEIS), be supplemented to evaluate impacts the
proposed mining might have on a proposed housing development (to be called Springstead
Estates). Tr., at 40-68. After deciding that the Intervenors would be required to file their motion
to supplement by May 14, the Presiding Officer indicated he would be amenable to granting Hydro
Resources, Inc. (HRI) and Staff requests for extensions of time to respond to such a motion
beyond the periods specified in 10 C.F.R. § 2.730(c).® Tr. 67-68.*

DISCUSSION

As stated above, the Intervenors’ Section 8 Motion before the Commission is virtually
identical to its Section 17 Motion before the Presiding Officer. For purposes of the Intervenors
views regarding the need for supplementation of the FEIS, there are no apparent technical,
environmental or legal reasons to distinguish the Section 8 portion of the intended mining site from
the Section 17 portion. These two sections are contiguous. Either the FEIS must be supplemented
for both sections or for neither section. To achieve an orderly and expeditious resolution of the new

environmental issues raised in the Wallace and Eggleston Affidavits, and for the purpose of

® While the NRC recently amended its adjudicatory procedural rules in 10 C.F.R. Part 2
(see Final Rule, “Changes to Adjudicatory Process,” 69 Fed. Reg. 2182 (Jan. 14, 2004)), the new
rules apply only to proceedings noticed on or after February 13, 2004, and therefore do not apply
here. Accordingly, the former sections of the Part 2 rules are referenced throughout this filing. The
requirements of 10 C.F.R. § 2.730(c) are incorporated by reference in the subpart L hearing rules
applicable here. See 10 C.F.R. § 2.1237(a).

“ By order dated May 21, 2004 (unpublished), the Presiding Officer granted HRI's request
for an extension of time until June 14 in which to respond to Intervenors’ Section 17 Motion. By
order dated May 24, 2004 (unpublished), the Presiding Officer granted the Staff’'s May 21 request
for an extension of time, establishing June 21 as the Staff’s response date.
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determining the adequacy of the FEIS, the Staff suggests that the Presiding Officer should be
afforded the initial opportunity to evaluate the technical merits of these Affidavits and the adequacy
of the FEIS. By waiting for the Presiding Officer’s ruling on Intervenors’ Section 17 Motion before
ruling on the merits of Intervenors’ Section 8 Motion,” the Commission will, as is appropriate, have
the benefit of the initial tribunal’'s determination before it finally decides the law of the case on this
matter.

CONCLUSION

Accordingly, in order for the supplementation issue to be resolved in a manner consistent
with the standard procedures used in all NRC adjudications (i.e., presiding officers being the initial
fact-finders with the Commission serving an appellate function), the Commission should defer
action on the Intervenors’ Section 8 Motion at this time. The Staff therefore requests that the
Commission hold in abeyance its consideration of the Intervenors’ Section 8 Motion, and that the
filing of any answers to the Intervenors’ Section 8 Motion be deferred pending further Commission
order.

Respectfully submitted,
IRA/

John T. Hull

Counsel for NRC Staff

Dated at Rockville, Maryland
this 25" day of May, 2004

®> The Staff notes that Intervenors’ Section 8 Motion is procedurally deficient in failing to
address the requirements of 10 C.F.R. § 2.734 (“Motions to reopen”). The Commission earlier in
this proceeding confirmed that these requirements are applicable to reopening areas of concern
in materials licensing cases. See CLI-00-12,52 NRC 1, 5(2000). With respect to Section 8 issues
pertaining to the adequacy of the FEIS, the NRC adjudicatory record was closed in 2001 when the
Commission affirmed the Presiding Officer’s environmental findings. See LBP-99-30, 50 NRC 77,
109-124 (1999), aff'd, CLI-01-4, 53 NRC 31, 44-71 (2001). Thus, the Commission could summarily
reject the Intervenors’ Section 8 Motion at this time.
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