UNiTED‘STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

SECRETARY
May 11, 2004
Jonathan M. Block, Esq.
94 Main Street
P.O. Box 566 IN RESPONSE REFER TO
Putney, VT 053436-0566 2004-004A

Dear Mr. Block:

| am responding to your letter of April 27, 2004, to the Freedom of Information Act/Privacy Act
Officer, in which you appealed the agency’s April 15, 2004, response to your Freedom of
Information Act (FOIA) initial request 2004-0160, dated March 15, 2004. You requested a copy
of a note from Howard Shapar to Joseph Hennessey dated April 3, 1967. This record was
denied on the basis of exemption 5, as attorney-client privileged information.

Without conceding that the NRC is bound by law to grant your appeal, | have decided to make
a discretionary release of a portion of this document—the portion dealing with section 189a.

This is a final agency decision. As set forth in the FOIA (5 U.S.C. 552(a)(4)(B)), judicial review
of this decision is available in a district court of the United States in the district in which you
reside or have your principal place of business, or in which the agency records are situated, or
in the District of Columbia.

Sincerely,
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Annette L. Vietti-Cook
Secretary of the Commission
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During the testimony of Arthur Gehr before the Subcommittee on Administrative Practice and
Procedure of the Senate Judiciary Committee on S. 518, a bill to amend the Administrative
Procedure Act, there was some discussion between him and Bernard Fernsterwald, the counsel of
the subcommittee, as to whether our section 189 hearings on reactor license applications might not
fall within the scope of section 5(b) of the APA, as it would read after the passage of S. 518.

| ﬁrovisions of the APA and S. 518 relating to adjudications

- Section 5 of the Administrative Procedure Act contains provisions (relating to, among other things,
separation of functions) which are applicable 'in every case of adjudication required by statute to be
determined on the record after opportunity for an agency hearing,' with certain exceptions not
pertinent here. Sections 7 and 8 contain provisions applicable to hearings and decisions in cases
subject to section 5. The Administrative Procedure Act does not now contain any provisions
specifically applicable to adjudications other than those ‘required by statute to be determined on the
record after opportunity for an agency hearing,' i.e., formal adjudications. -

S. 518 includes, with some important changes not relevant to the immediate discussion, the
_provisions applicable to formal adjudications in section 5 of the present APA in section 5(a) of the
bill. In addition, a new section 5(b) would be added, applicable to "all other adjudications’ which, in
general, would direct the agency to provide procedures which shall promptly, adequately and fairly
inform the agency and the parties of the issues, facts and arguments involved. Section 5(b)
contains no provisions relating to separation of functions. Under S. 518, sections 7 and 8 would be
applicable to cases subject to section 5(a) but not to cases subject to section 5(b).

Subjection of AEC hearings under section 189 of the Atomic Energy Act to section 5 of the present
APA and section 5(a) of the APA as revised by S. 518
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Section 189 a. of the Atomic Energy Act provides, in pertinent part:

"The Commission shall hold a hearing after thirty days' notice and publicatioh once in the Federal
Register, on each application under section 103 or 104 b. for a construction permit for a facility, and
on any application under section 104 c. for a construction permit for a testing facility.'

A mandatory hearing requirement for the issuance of facility licenses was first added to the Actin
1957 (P.l.. 85-258, sec. 7). A hearing was required on each application for a license under section
103 and 104 b. and on each application for a license for a testing facility under section 104 ¢. While
the language of section 189 a. did not then, and does not now, specifically state that the hearing
and adjudication shall be 'on the record’ and in conformity with sections 5, 7 and 8 of the APA, the
legislative history of section 189 indicates that such a hearing and adjudication were intended, and
the Commission has so interpreted the provision.

in introducing S. 1684, which contained the mandatory hearing requirement enacted in P.L. 87-256,
Senator Anderson stated: '

'When the Atomic Energy Act was amended 3 years ago, | made the following statement on the floor
of the Senate on July 14, 1954, expressing my opinion as to the advisability of public hearings on
reactor license applications:

... But because | feel so strongly that nuclear energy is probably the most important thing we are
dealing with in our industrial life today, | wish to be sure that the Commission has to do its business
out of doors, so to speak, where everyone can seeit.

‘Although | have no doubt about the ability and integrity of the members of the Commission, | simply
wish to be sure they have to move where everyone can see every step they take; and if they are to
grant a license in this very important field, where monopoly could so easily be possible, | think a
hearing should be required and a formal record should be made regarding all aspects, including the
public aspects.’

'Almost 3 years have now passed and | believe my words of 1954 are still applicable.' (emphasis
added) (Cong. Record, March 21, 1957, p. 3616)

In carrying out the requirement of the 1957 amendment to hold hearings in cases involving power
and test reactor licenses, the Commission took the view that the hearing and decision had to be in
compliance with the provisions of sections 5, 7 and 8 of the APA. The Commission's position was
articulated, among other times, when amendments to the Act, which resulted, in 1962, in some
liberalizing of the mandatory hearing requirement, were under consideration.

At the conclusion of the hearings which preceded the enactment of the amendments, a panel
discussion among Commissioner Olson, Professor Kenneth C. Davis, Professor David F. Cavers,
Mr. Lee Hydeman and Dr. Theos J. Thompson was conducted (Radiation Safety and Regulation,
Hearings before the Joint Committee on Atomic Energy, 87th Cong., 1st Sess., pp. 372-389).
Professor Davis took issue with the Commission's view that section 189 required a trial-type hearing.
Commissioner Olson reiterated the Commission position that a formal hearing of record is required,
submitting for the record an AEC memorandum in support (Id., pp. 382-5).
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After the close of the hearings, the exchange between Professor Davis and the Commission
continued, through letters to the JCAE staff, publication by Professor Davis of an article in the
American Bar Association Journal, and replies thereto. In the course of this exchange, General
Counsel naiden, in a letter dated September 6, 1961 to Mr. Ramey as executive director of the
JCAE, stated that 'Section 189(a) of the Atomic Energy Act explicitly requires a hearing on the
record conducted in accordance with the APA. For the Commission to have made any other
interpretation would have been inconsistent with what we believe to have been the intent of
Congress in adopting the mandatory hearing requirement.’

The Congress, in effect, ratified the Commission's interpretation of the mandatory hearing
requirement when it passed the 1962 amendments to the Act. One of these amendments was the
addition of section 191 to the Act. That section provides, in part:

‘a. Notwithstanding the provisions of sections 7(a) and 8(a) of the Administrative Procedure Act, the
Commission is authorized to establish one or more atomic safely and licensing boards, each
composed of three members, two of whom shall be technically qualified and one of whom shall be
qualified in the conduct of administrative proceedings, to conduct such hearings as the Commission
may direct and make such intermediate or final decisions as the Commission may authorize with
respect to the granting, suspending, revoking or amending of any license or authorization under the
provisions of this Act, any other provision of law, or any regulation of the Commission issued
thereunder.! (Emphasis supplied)

Since sections 7 and 8 of the APA are applicable only to adjudications required to be determined on
the record after opportunity for agency hearing which are subject to provisions of section 5 of the
APA, an exceptian from the requirements of subsections 7(a) and 8(a) to permit the use of atomic
safety and licensing boards in lieu of hearing examiners would not have been necessary unless the
hearings to be conducted and adjudications to be made by the boards were considered to be
subject to section 5. The report which accompanied the amendments as enacted so stated the
understanding of Congress in explaining the exceptions:

"This language ('notwithstanding the provisions of sections 7(a) and 8 of the Administrative
Procedure Act) is intended only to provide the Commission with specific authority to use a three-
man Board to preside at hearings in lieu of a hearing examiner, and to permit final, as well as
intermediate decisions to be made by the Board . . .

‘The great bulk of the provisions of the Administrative Procedure Act will remain applicable, pursuant
to section 181 of this act, and the only exceptions authorized by these amendments are to permit
the Board to preside at hearings in lieu of a hearing examiner, and to permit the Board to render
final as well as intermediate decisions.' (U.S. Code, Congressional and Administrative News, 87th
Cong., 2nd Sess., 1962, p. 2213)
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