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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

In the Matter of: 1 
1 

U.S. Department of Energy 1 Docket No. 
1 

(Fernald, Ohio, Radioactive Silo Wastes) 1 
1 

PETITION FOR EMERGENCY ACTION 

The State of Nevada hereby petitions the U.S. Nuclear Regulatory Commission 
(“NRC”) to  issue an immediately  effective order to the U.S Department of Energy 
(“DOE”) directing it t o  desist immediately from shipping certain dangerous 
radioactive and hazardous waste materials to  the Nevada Test Site (“NTS”) for 
disposal in violation of section 312 of Public Law 108-137 (Attachment 1) and the 
Atomic Energy Act of 1954, as amended (“AEA”).l The waste materials at issue are 
378,000 cubic feet (7000 containers) of radioactive and hazardous waste currently 
located in silos at  DOE’S site at Fernald, Ohio. The DOE shipments are imminent so 
NRC must act immediately t o  avoid irreparable harm. 

The basis for this petition is essentially included in the attached letter 
(Attachment 2) dated April 13, 2004, from the Attorney General of the State of 
Nevada t o  DOE. In short, under section 312 of Public Law 108-137, these 
particular wastes (unlike most other DOE waste materials) are subject to  NRC 
licensing jurisdiction. Section 3 12 requires specifically that NRC (or an Agreement 
State) regulate these materials as AEA Section ll(e)(2) materials in an NRC (or 
Agreement State) regulated facility. Further, AEA Sections 81 and 84 of the AEA 
and 10 C.F.R. 0 40.3 of the NRC’s regulations require a specific license for disposal 
of ll(e)(2) materials. Since DOE has no NRC license authorizing any disposal of 
AEA materials at the NTS, DOE’S planned disposal is plainly unlawful. Moreover, 
Nevada believes that deficiencies in DOE’S disposal plans, especially (but not 
exclusively) its apparent unlawful proposal to  avoid requirements for protecting 
safety and the environment from non-radiological, hazardous waste constituents, 
would make NRC licensing impossible. Nevada is prepared to  intervene in any 
NRC licensing proceeding to establish this fact, but obviously DOE must first desist 

Nevada is aware that petitions such as this directed against a non-licensee are sometimes filed 
under 10 C.F.R. 0 2.206, although it is not clear whether this section applies when a request is 
directed against a non-licensee. See United States Army Corps of Engineers, DD-99-07,64 Fed. Reg. 
16504 (April 5,1999). Nevada would support NRC processing of this petition under 0 2.206 and 
Directive 8.11 if this would expedite a decision and eliminate uncertainty. 
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from implementing its disposal plans and file the proper NRC license application. 
Nevada is aware that the shipments and disposal are part of a CERCLA clean-up 
action, but CERCLA does not exempt DOE from offsite disposal licensing 
requirements. 42 U.S.C. $6 9621(d)(30; 40 CFR $ 300.400(e)(l); see also United 
States Army Corps of Engineers, DD-99-07, 64 Fed. Reg. 16504 (April 5 ,  1999). 

Plainly, if the unlawful disposal proceeds, exhumation of the material for 
possible lawful re-disposal elsewhere would be impossible, or at best dangerous and 
impracticable. Thus, an order must be issued immediately, subject t o  later hearing 
once the shipments are suspended and the imminent danger has passed. 

Nevada asks that the Commission address this Petition immediately. 
Nevada is prepared to assist the Commission to the extent possible. If immediate 
NRC action is not forthcoming, Nevada is prepared to seek judicial recourse since 
NRC has no discretion to allow unlawful disposal. 

Respecsly Submitted, 

Martin G. Malsch 
EGAN, FITZPATRICK, MALSCH 

& CYNKAR, PLLC 
7918 Jones Branch Drive 
Suite 600 
McLean, VA 22102 
Tel: 703-918-4942 
Fax: 703-918-4943 

Attorney for the State of Nevada 

DATED: April 14,2004 
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117 STAT. 1862 PUBLIC LAW 108-137-DEC. 1,2003 

Deadline. 
Reports. 

SEC. 310. None of the funds in this Act may be used to dispose 
of transuranic waste in the Waste Isolation Pilot Plant which con- 
tains concentrations of plutonium in excess of 20 percent by weight 
for the aggregate of any material category on the date of enactment 
of this Act, or is generated after such date. For the purposes 
of this section, the material categories of transuranic waste at 
the Rocky Flats Environmental Technology Site include: (1) ash 
residues; (2) salt residues; (3) wet residues; (4) direct repackage 
residues; and (5) scrub alloy as referenced in the “Final Environ- 
mental Impact Statement on Management of Certain Plutonium 
Residues and Scrub Alloy Stored at the Rocky Flats Environmental 
Technology Site”. 

SEC. 311. (a) The Secretary of Energy is directed to file a 
permit modification to the Waste Analysis Plan (WAP) and associ- 
ated provisions contained in the Hazardous Waste Facility Permit 
for the Waste Isolation Pilot Plant (WIPP). For purposes of deter- 
mining compliance of the modifications to the WAP with the haz- 
ardous waste analysis requirements of the Solid Waste Disposal 
Act (42 U.S.C. 6901 et seq.), or other applicable laws waste con- 
firmation for all waste received for storage and disposal shall be 
limited to: (1) confirmation that the waste contains no ignitable, 
corrosive, or reactive waste through the use of either radiography 
or visual examination of a statistically representative subpopulation 
of the waste; and (2) review of the Waste Stream Profile Form 
to verify that the waste contains no ignitable, corrosive, or reactive 
waste and that assigned Environmental Protection Agency haz- 
ardous waste numbers are allowed for storage and disposal by 
the WIPP Hazardous Waste Facility Permit. 

(b) Compliance with the disposal room performance standards 
of the WAP shall be demonstrated exclusively by monitoring air- 
borne volatile organic compounds in underground disposal rooms 
in which waste has been emplaced until panel closure. 

SEC. 312. Notwithstanding any other provision of law, the 
material in the concrete silos at the Fernald uranium processing 
facility currently managed by the Department of Energy and the 
ore processing residual materials in the Niagara Falls Storage 
Site subsurface waste containment structure managed by the 
United States Army Corps of Engineers under the Formerly Utilized 
Sites Remedial Action Program shall be considered “byproduct 
material” as defined by section lle.(2) of the Atomic Energy Act 
of 1954, as amended (42 U.S.C. 2014(e)(2)). The Nuclear Regulatory 
Commission or an Agreement State, as appropriate, shall regulate 
the material as “lle.(2) by-product material” for the purpose of 
disposition of the material in an NRC-regulated or Agreement State- 
regulated facility. 

SEC. 313. No funds appropriated or otherwise made available 
under this title under the heading “ATOMIC ENERGY DEFENSE 
ACTIVITIES” may be obligated or expended for additional and 
exploratory studies under the Advanced Concepts Initiative until 
30 days after the date on which the Administrator for Nuclear 
Security submits to  Congress a detailed report on the planned 
activities for additional and exploratory studies under the initiative 
for fiscal year 2004. The report shall be submitted in unclassified 
form, but may include a classified annex. 

SEC. 314. MARTIN’S COVE LEASE. (a) DEFINITIONS.-h this sec- 
tion: 





STATE OF NEVADA 

OFFICE OF THE ATTORNEY GENERAL 
100 N. Carson Street 

Carson City, Nevada 89701 -471 7 
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BRIAN SANDOVAL 
Allorney General 

April 73,2004 

ANN WILKINSON 
Assisfant Attorney General 

Ms. Jessie H. Roberson 
Assistant Secretary for Environmental Management 
US. Department of Energy 
EM-I, Room 5A-014 
1000 Independence Ave. S.W. 
Washington, D.C. 20585 

Re: Planned Shipment of Wastes from Fernald to Nevada Test Site 

Dear Ms. Roberson: 

The State of Nevada has been advised that DOE’s Environmental Management 
Division is intending imminently to ship some 7,000 containers of radioactive waste 
from DOE’s Fernald, Ohio site to the Nevada Test Site (‘“TS’) for disposal. DOE’s 
effort to bring this dangerous waste into Nevada is a flagrant violation of applicable 
federal and state laws and, indeed, of DOE’s own rules. Even worse, the consequence 
of this unlawful action will be to create an extraordinary public health and environmental 
hazard in our state. Accordingly, Nevada hereby notifies DOE that we intend to seek 
prompt judicial redress to prevent the transport to and disposal of the Fernald wastes at 
NTS unless DOE takes immediate action to stop the shipments. 

It is Nevada’s understanding that the waste destined for disposal at NTS may 
amount to as much as 153.6 million pounds of material from Silos 1 and 2 and Silo 3 at 
Fernald, with a volume of at least 74,000 cubic yards, or 378,000 cubic feet. When 
stabilization is complete, volumes will be substantially greater. We also understand that 
hazardous constituents in this waste exceed standards established by the Resource 
Conservation and Recovery Act (((RCRA”) for lead and probably other hazardous 
substances (such as selenium), and thus the waste would normally constitute “mixed 
waste” under Nevada’s federally approved RCRA program. 

However, according to DOE documents, this waste has been classified by DOE 
and EPA as Atomic Energy Act (”AEA’) section 1 I (e)(2) waste, ostensibly providing for 
an exemption from safe and environmentally sound disposal requirements of RCRA. 
Moreover, this material is evidently of such a high radioactivity concentration that it 
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cannot be sent for disposal to Envirocare’s commercial radioactive waste disposal 
facility in Utah, a facility properly licensed by the NRC for safe and effective 
management of radioactive waste and the chosen disposal location for most of 
Fernald’s other radioactive wastes, including mixed wastes. 

As discussed in detail below, DOE’s designation of this waste as ll(e)(2) 
material not subject to Nuclear Regulatory Commission (“NRC) or Agreement State 
regulation blatantly misapplies that section of the AEA. If DOE chooses to classify the 
waste as 11(e)(2) waste pursuant to the AEA, then DOE must also comply with the 
waste management requirements established through the AEA in conjunction with the 
1 I (e)(2) waste designation and dispose of the wastes at a facility appropriately licensed 
by the NRC or an Agreement State for 11(e)(2) waste disposal. The NTS disposal 
facility is clearly not such a facility. 

As a fundamental legal matter, it must be recognized by DOE that the status of 
waste as “1 1 (e)(2) waste” is not simply a matter of nomenclature, but explicitly entails 
an array of regulatory treatments including, to be sure, an exemption from RCRA 
requirements under the 1978 Uranium Mill Tailings Radiation Control Act (“UMTRCA),” 
but also affirmative obligations to comply with the other requirements of UMTRCA. 
After all, section 1 I (e)(2) was added to the AEA by UMTRCA. These attributes of 
section I 1 (e)@) byproduct waste refiect UMTRCA’s twofold purpose: 

[Flirst, to close the gap in NRC regulatory jurisdiction over 
the nuclear fuel cycle by subjecting uranium and thorium mill 
tailings to the NRC’s licensing authority; and second, fo 
provide a comprehensive regulatory regime for the safe 
disposal and stabilization of the tailings. 

Kerr-McGee Chemical Corp. v. NRC, 903 F.2d 1,3 (D.C. Cir. 1990) (emphasis added). 

UMTRCA established regufatory regimes for historical uranium sites (Title I ) ,  as 
well as for those that would continue operating (Title ll), and conferred regulatory 
jurisdiction on EPA and NRC to regulate their activities. DOE’s own uranium 
processing wastes have never been subject to NRC jurisdiction. Section 11 (e)(2) was 
created by UMTRCA to deal with uranium mining and processing hazards not within the 
DOE complex, authorizing regulation of those hazards by EPA and NRC. DOE cannot 
now call Fernald wastes section 1 1 (e)(2) wastes, a classification created by UMTRCA, 
without also complying with all the attributes of such a classification that Congress both 
required in UMTRCA and, as discussed below, explicitly reaffirmed in the Energy and 
Water Development Appropriations Act of 2004. 

For DOE to avail itself of the benefits of the status of section 1 I (e)(2) waste but 
absolve itself of any duty to comply with the other requirements of that status- 
requirements designed by Congress to assure the safe disposal of radiological and 
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non-radiological materials associated with uranium mining and processing--is a 
transparently unlawful usurpation of prerogatives belonging only to Congress. Such a 
maneuver would also violate the safety requirements of the Atomic Energy Act 
applicable to DOE even when it self-regulates, and would fly in the face of requirements 
in CERCLA at 42 U.S.C. Section 9621(d)(3) that wastes shall be transferred only to a 
disposal facility operating in full compliance with applicable federal law and all 
applicable State requirements. 

Indeed, escaping from applicable Nevada RCRA disposal safety requirements 
appears to be the only reason for DOE’s strange classification of the Fernald materials 
as 11(e)(2) waste somehow exempt from NRC or Agreement State regulation, with the 
perverse result that wastes which were too dangerous to go to a permitted, lined, and 
adequately monitored facility at Envirocare are now slated for NTS’s unpermitted, 
unlined, and inadequately monitored disposal site. As you are aware, waste 
reclassification of precisely this convenient sort was soundly overruled in DOE’s dispute 
last summer with the Natural Resources Defense Council in federal court in Idaho. 

In any event, even if the Fernald waste is I 1  (e)@) waste, it very likely predates 
the 1978 UMTRCA and thus would not be eligible for that statute’s RCRA exemption. 
If, on the other hand, the waste does not predate that statute and is in fact ll(e)(2) 
waste, federal law clearly contemplates its disposal only at an authorized I 1  (e)(2) 
disposal site, and not at a low-level radioactive waste disposal site without such 
authorization. 

The reason for this requirement is obvious. Uranium processing wastes are not 
merely low-level wastes. Regulations at 40 C.F.R. Part 192 were designed to deal with 
the fact that uranium processing wastes also contain certain quantities of hazardous 
constituents. This is evident in that regulation’s establishment of maximum 
concentration requirements for hazardous elements such as lead and selenium (see 40 
C.F.R. 192, Subpart A, Table 1 , and Appendix I. See also NRC’s parallel regulations at 
I O  C.F.R. Part 40, Appendix A). Thus, 1 I (e)(2) disposal-site licensing contemplates the 
performance assessment of accompanying quantities of non-radiological hazardous 
elements typically associated with uranium processing. (See, e.g., NRC’s 10 C.F.R. 
Part 40, Appendix A Introduction, referring to protection against “nonradiological 
hazards” as well as radiological hazards.) The same is not true for low-level radioactive 
waste disposal licensing, even under DOE’s self-regulatory regime as reflected in DOE 
Order 435.1 -1 , which addresses only radiological hazards. 

DOE has no authority to refashion the legal attributes of section I I (e)(2) waste 
by simply calling the Fernald material post-I 978 1 1 (e)(2) waste that is magically exempt 
from all federal and state hazardous waste regulations and otherwise applicable 
1 I (e)(2) disposal licensing requirements. Indeed, it is Nevada’s understanding that 
DOE has no plans even to test whether the Fernald wastes, after stabilization, meet the 
universal treatment standards under the land disposal requirements of RCRA. DOE 
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thereby avoids all appropriate scientific inquiry as to the long-term impacts of hazardous 
constituents it would dispose of at NTS-the precise assessment required for every 
other 1 I (e)(2) and RCRA disposal facility in this country. 

Any conceivable doubt about DOE’s lack of authority to dump the Fernald 
I l(e)(Z) wastes at NTS was put to rest by Congress in the Energy and Water 
Development Appropriations Act of 2004 (Public Law 108-137, December I, 2003), 
which in Section 312 specifically referred to the Fernald silo wastes at issue and 
required that “[tlhe Nuclear Regulatory Commission or an Agreement Sate, as 
appropriate, shall regulate the material as ‘ I  le.  (2) by-product material’ for the purpose 
of disposition of the maferial in an NRC-regulated or Agreement State-regulated 
facilify.” (Emphasis added.) NTS, of course, is not such a facility. 

As if that were not enough, DOE’s plan to send the Fernald silo wastes to NTS is 
also in direct conflict with DOE’s Record of Decision (ROD) for the Deparfmenf of 
Energy’s Waste Management Program: Treatment and Disposal of Low-Level Waste 
and Mixed Low-Level Wasfe; Amendment of the Record of Decision for the Nevada 
Test Site (DOE 6450-01-P). The ROD defines “Low-Level Waste” as “all radioactive 
waste not classified as high-level waste, transuranic waste, spent nuclear fuel, or by- 
product tailings containing uranium or thorium from processed ore (as defined in 
Section ?I(e)2 of the Atomic Energy Act of 7954.” (Emphasis added.) While the 
Record of Decision for the NEPA documentation completed for the Fernald site 
identified “NTS or an appropriately-permitted commercial disposal facility” for 
disposition of wastes, we believe any such designation could not summarily override 
the Waste Management ROD as it applies to NTS. Moreover, we submit that the 
Femald decision was based on DOE’s intent to apply for and obtain a R C W  permit for 
disposal of hazardous waste at NTS. We do not believe the Femald decision 
anticipated disposal of these disputed wastes as merely low-level waste. 

Finally, DOE’s own governing manual of regulations for radioactive waste 
disposal at NTS, Order M-435.1-1, clearly prohibits the disposal of over 14,000 cubic 
yards-by any measure hardly a “small quantiif-of I I (e)(2) waste at the NTS low- 
level waste disposal site. That manual, at Section IV.B(4), provides that “[.]mall 
quanfifies of 1 1 e.2 byproduct material and naturally occurring radioactive material may 
be managed as low-level waste provided they can be managed to meet the 
requirements for low-level waste disposal in Section 1V.P [performance requirements] of 
this Manual.” (Emphasis added.) DOE’s Implementation Guide for M-435.1-1 refers to 
the legislative intent of the UMTRCA in further defining “small quantities” of I l(e)(2) 
materials that are otherwise “managed by the Department according to the 
requirements of 40 CFR Parf 192 and disposed at specially designed tailings disposal 
sites established under the UMTRCA.” DOE G-435.1-1 at IV-12 (emphasis added). 
Two specific examples given by DOE of “small quantities” were =a few vials” and “100 
cubic meters” of non-eligible wastes. Id. at IV-13. 
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In short, there appears to be no legal, regulatory, or scientific justification 
whatsoever for DOE’s plan to dispose of massive quantities of Fernald’s most 
hazardous and radioactive wastes at NTS. DOE’s plan is reckless and unsafe, and it 
flagrantly violates the law. Please confirm by April 30, 2004, that this waste wiI1 not be 
coming to Nevada. If DOE cannot so certify by that time, Nevada intends to seek 
prompt judicial redress. 1 am confident Nevada’s federal court will look no more 
favorably on DOE’s expedient actions here than did the court in Idaho last summer. ’ 

Attorney General 

C: Honorable Mike Leavitt, Administrator 
US. Environmental Protection Agency 

Honorable Nils J. Diaz, Chairman 
U.S. Nuclear Regulatory Commission 


