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(Information)
For: The Commissioners
From: William J. Dircks
Executive Director of Operations
Subject: 10 CFR PART 60 -- DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTE IN

GECLOGIC REPOSITORIES: AMENDMENTS TO LICENSING PROCEDURES

Purpose: To transmit recently received comments on the subject amendments
from the States of Minnesota, Nevada, and Texas, and the Environmental
Policy Institute

Discussion: Proposed amendments to 10 CFR Part 60 initiated in response to the
Nuclear Waste Policy Act dealing with site characterization and the
participation of States and Indian tribes, dated June 26, 1984, were
submitted to the Commission (SECY-84-263) for approval to publish in
the Federal Register for comment. Included in that Commission paper .
package is information on comment$ previously received from States &nd
public interest groups.

As noted in SECY-84-263, the Commission paper has been placed in the
public document room. It was also discussed at a meeting of the
National Governors' Association due to the high interest of States and
affected Indian tribes. Additional comments on the proposed
amendments have been received from the States of Minnesota, Mevada,
and Texas, and the Environmental Policy Institute (Enclosures A thru
D). A1l of the significant comments in these letters concern four
issues; 1) NRC review of DOE's site screening and selection process,
2) the decoupling of Part 60 and part 51 revisions which are needed to
reflect the Nuclear Kaste Policy Act, 3) the elimination of the draft
site characterization analysis, and 4) concern about the basis for
standing of States and tribes in 2 licensing hearing. A1l but the
last of these issues are discussed in SECY 84-263. However, the staff
believes the recent comments on issues 1), 2), and 3) above warrant
additional analysis and discussion (Enclosure E). Analysis of all of
the issues is contained in Enclosure E. As a result of this analysis,
the: staff has concluded that these add¢itional comments do not provide
any new information which would lead it to change its recommendat1on
to the Commission contained in SECY-84-263.
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The Commissioners T2

The comment letters and the staff analysis/discussion-are hereby
provided to the Commission for use in its consideration of the
proposed amendments. Other, less significant comments are also
contained in the letters. The staff proposes to address these along
with comments received during the public comment period.

William J. Dircks,
Executive Director of Qperations

Enclosures:
A. Ltr from Minnesota Environmental
" Quality Board dtd. -8/1/84

B. . Ltr from Nevada Nuclear Waste
Project Office, Office of the
Governor dtd. 8/17/84

C. Ltr. from Texas, Office of the
Governor dtd. 9/19/84

D. Ltr. from Environmental Policy

: Institute dtd. 8/3/84 - .-

E. Staff Analysis of Comments
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ENCLOSURE A
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| STATE OF MINNESOTA |
COMMENTS ON THE PROPOSED AMENDHENTS TO 10 C.F. R PART 60 .

The State of Minnesota has reviewed 2 draft dated June 26 1984 of amendments
to 10 C.F.R. Part 60, "Disposal of High~Leve1 Radioactive waste in Geologic¢
Repositiories,” which has been transmitted to the Commissioners of. the U.S.
Nuclear Regulatory Commission (herefnafter "NRC") for their review. These
amendments were a part of ¢ memorandum from William J. Dircks, Executive
Director for Operations, to the Commissioners (hereinafter ”Staff Memo").
Minnesota wishes to comment on aspects of the proposed améndments re]ating to
the participation of States and affected Indfan tribes in site characterization
analysis and 1icensing reviews, - . o ‘

1) Minnesota strongly disagrees ‘with the NRC staff regarding the conténts of -

the site characterization plan. Because the gufdelines lack any provisions
requiring DOE to set forth fts method for selection of sites for charac- .
terfzation or describe 1ts decision process, we believe that the NRC should
request that such {nformation be provided in the site characterization plan.

Requiring such information by the NRC. does not conflict with NwPA or dup!i-
cate information already provided by DOE. Page 2 of the June 26 Staff Memo
notes that: - L e e ‘ S S

The Waste Policy Act specifies that DOE will prepare an environmental
assessment for each site nominated for characterization. The content
of these environmental assessments is specified and includes the type
of site selection information previous1y required by 10 CFR 60 in the
site characterization report, ,

‘However, it fails to note that the site se1ection information pertains oniy
to the selection of the five nominated sites, and not to the selection of
the three candidate site it is not’ dupiicative of information previously
‘requireo , o .

Enclosure A offers justification of the staff position by re1ying on a
narrow and specific interpretation of NWPA (page 10) and the NRC's own
statutory responsibilities (page 13). There is no provision precluding the
NRC from considering site.selection information; instead, Section
13(b){1)(A)(v) of NWPA authorizes the NRC to request Any other information
required” for: {ts review of 2 general plan for site characterization. =
Because the site selectfon fnformation for the three candidates sites is not
ava{lable elsewhere, and because the NRC does have the authority to request
such information, we be]ieve it should be included in the site charac-
terization plan. .

We are troubled by the reluctance of DOE to provide the method and decisfon

process used in the selection of the three candidate sites and the reluc-

.tance .of the NRC staff to review and comment on such information. While we

would 1ike to believe that the selection would be based on technical con-

sfderations and the desire - to produce three viable alternatives, this reluc-
- tance leads us to the conclusion that other considerations will enter into
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the decision. This should not be a concern of the States alone, but also
should be shdred by the NRC and the staff. The willingness to look at the
quality of the data available (page 13) but not its application, compartmen-
tal{zes staff review activities.to an unreasonable and unnecessary extent,
Taking this "blind” position {s also inconsistent with the NRC's past )
efforts to develop a participatory role in the process as early as possible.

It is difficult to understand why the staff finds it inappropriate to com-
ment on site selaction information, particularly 1f sitas are selected that
will raise potential licensing issues. There is no way to avoid the politi-
cally sensitive aspects of site selection; they are present at each stage of
the procass. Rather than be a party to procedures that promote an aura of
secrecy, the Commission, in the interest of ensuring that sites selected for
characterization are the best among the five nominated, should be pursuing a
course more characteristic of an independent regulator than a DOE facilita-
tor.

We wish we could share the staff's confidence that these DOE decisions will
Tead to a licensible site; however, the general nature of the guidelines and
DOE's positfon on past issues, such as the preliminary determination of
suitability, have not been reassuring. We hope the NRC will retain the
methodology and decision process in the contents required for the site
characterization plan, thereby providing other parties, if not the NRC, with
the opportunity to review and comment on those {ssues.

Minnesota favors the current language in 10 CFR 60.11 that provides for
public comment on a draft site characterization analysis prepared by NRC
staff. The staff, in Appendix A, page 14-17, assumes that ongoing con-
sultation and contact between the NRC, DOE, and the states and affected par-

" ties eliminates the need for any formal public interaction with the
NRC. The staff, however, should not assume that the States or other

interested parties will have the resources to participate in a manner similar

-to that of NRC and DOE. This was apparent when similar assumptions were

made about the DOE/NRC staff concurrence meetings. Even if States and
interested parties are to participate at that level, they lack some of the

"technical expertise needed to carefully and fully follow and understand the

progress of this program {n all its complex{ty.

The States and affectad parties would find it extremely helpful to have a

" document, prepared by individuals with that technical expertise, that analy-

zes and {dentifies key {ssues associated with various aspects of the sita
characterization program. Many of the States and parties involved would
depend on the NRC to provide this analysis before they submitted their com-
ments to DOE. This is a critical point in the repository siting program and

"~ every effort should be made by NRC staff to enhance, rather than restrict,

public comment and participation.

The desire to maintain an on-going, DOE/NRC interagency process is commend-
able and should be encouraged; however it should not be considered a
substitute for formal public review of the site characterization anmalysis.
If, as indicated on page 16 of Appendix A, scheduling mandates are to be
emphasized, then we suggest that this interaction be depended on to reduce
the amount of time needed by staff to prepare the analysis and compensate
for the time required for public review of that analysis.

I
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He note that the current.rules (10 CFR 60. 11(c)) require that local govern-
ments and contiguous States, 2s wel) as affected States and Indian tribes.
be notified at key decision points. The proposed amendments (10 CFR
60.18(b) and (J)), while sti1} retaining some of the notification provi-
sions, no longer’ require NRC notification of Yocal governments and con-
tiguous states. ' , L

We request that NRC reconsider fnclusion of these entities. County and/or
munfcipal governments are the most directly affected and should receive
notice of receipt. .Potential repository sites may be located near State
boundaries; in such cases, adjoining states will have & strong interest in,
site characterization activities and related matters that are to be -
addressed in the site characterization plan, (See Staff Memo, page 27. )
The local governments and contiguous States wording should be added to the
1ist of those notified in proposed 10 CFR 60, 18(b) and (J)

The proposed amendments. if adopted wouid change 10 CFR 60 63(a) to read ‘28
follows: : , .

State and local governments and affected Indian tribes may participate
in Ticense reviews as provided in Sobpart G of Part .2 of this chapter

(Emphasis added ) Subpart 6 c* 10 CFR 2 s entitied *Rules of Geéneral -

‘Application.” The ‘'scope - of those rules- s stated_in 10 CFR 2. 700

The general ru1es in this subpart govern procedure in 2l adjudications
initiated by the issuance of an order to show cause, an order pursuznt
to 2.205(e) [a hearing. on a notice of .violatfon], a notice of hearing,
& notice of proposed actfon issued pursuant . to 2.105 [inciuding noti~
ces of proposed licensing actions for which no hearing ‘is required) or
‘2 notfce pursuant t0-2.102(d)(3) [notfce concerning the construction or
“operating permit for a uti1ization or production faci1ity] -

(Emphasis added.) Paoe 18 of the Staff Memo states: "Affected States and
Indian tribes will be entitled to participate in the licensing -
proceedings." ~(Emphasis added.) However, the proposed rule amendments do
not create such entitlement. - The proposed amendments provide that State and
local governments and Indian tribes "may participate” (as opposed to "shal)
be allowed to participate”) in licensing reviews, Since that portion of the
sentence does not create an entitlement to participate in hearings; one must
Took to the phrase: “as provided in 10 C.F.R.Part 2" to determine whether
those entities will be aiiowed to participate.r,

Under Subpart G of 10 CFR 2, States. 1oca1 governments. and Indian tribes do

not have an absolute right to participation. fn adjudicatfons conducted by
the NRC. Pursuant to 10 CFR 2,714, any petitioner must be affirmatively

-admitted as a party by the Atomic Safety and Licensing Board before that
“petitioner is entitled to participate. .

The fact that this proposed rule is nothing more than a reminder to States.

Yocal governments, and: affected Indfan tribes of the existence of 10 CFR 2

is confirmed by the foiiowing statement at, page 27 of the Staff Hemo



Section -60.63 acknowledges, first of all, that State and local govern-
ments and affected Indian tribes may participate in-license reviews as
provided in the commission's rules of practice. Local governments are
mentioned in this context because they may have standing, apart from
the State in which they are located, to particpate in a:licensing pro-
ceeding as a party or partici pate in 2 more 1im1ted capacity. See 10
CFR 2.714, 2.715.

The proposed amendment 10 CFR 60.63(d)(2) also adds a qualffying term that
could be used to further limit state participation in the review of a site
characterization plan and/or 2 license application. The current wording of
10 CFR 60.63(b)(2) lacks the word "timely" in fts description of the type of
state contribution that would be looked upon favorably by the NRC. VWhile we
recognize the need to conduct the proposed activities in a manner that does
not unduly delay license reviews, we also recognize that the States do not
always have the expertise and personnel immediately available to address the
complex issues that will be considered by the Commission.

Based on our experience to date with the reposftory program, as well as our
expectations regarding the pressures exerted on decisionmakers as the
program progresses, we are concerned that the word "timely" will become the
focal point of this qualification, despite the benefits that might accompany
state particpation. The key word is “produetive” anrd,- if a state can make a
productive contribution to the license review, the NRC should be willing to
accommodate reasonable needs of the states in providing that contribution.

Minnesota believes that the proposed rule amendment should be changed to
provide an absolute ~ight of participation in NRC hearings on licensing a
high-level radiocactive waste repository to those State, local and tribal

- governments which are affected by the proposed repository. The decision
being made in such a proceeding will profoundly affect those entities. The
possibility that these entities could be excluded from participation should
be remedied. ,

Minnesota's position on this matter is prompted not only by the importance
of the repository licensing matter, but also by the recent efforts of the
NRC staff to "reform" the NRC's rules of practice so that States, local
governments, and affectad Indian tribes could be prevented from effectively
participating in NRC licensing hearings of any kind. The staff's

. suggestions -for "improving" the licansing process wers published on April
12, 1984 (49 Fed. Reg. 14698). In a letter dated May 25, 1984, Minnesota
strongly objectad to those suggestions. .A copy of that letter is attached.
Minnesota continues to believe that those suggest1ons would adversely affect
a1l future intervenors and wou1d reduce the public's confidence in the NRC
as a licensing bedy.

Minnesota urges the NRC to change the proposed language of 10 CFR 60.63 to
read as follows:

Upon requast, the government of any State, county, municipality, or
Indian tribe affected by the location of the proposed repository shall
be granted party status in any hearing conducted by the Commission on
the 1icense application held pursuant to Subpart G of Part 2 of this
chapter,
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May 25, 1884 o TEkRHONL e

Secretary
U. S. Nuclear Regulatory Commission
wWashington D.C. 20555 .

Re: Request for public comments on suggestions for _procedural
changes 'in nuclear power plant . licensing process, 40 Fed.
Reg. 14698 (April 12, 1984)

Dear Sir:

on April 12, 1984, theLCommission‘pnblishEd'e'request-for
public comments on suggestions for procedural changes in the
nuclear power\plant licensing process. . (45 Fed. Reg. 14698.)

The State of Minnesota, by its Attorney General ‘and ‘its
Minnesota Pollution Control. Agency, (hereinafter "Minnesota”) has
reviewed the suggestions published in the Federal Register and
wishes to comment on five aspects of the suggestions, as
discussed below. . :

- 1. vCreation of'a“Screenina Atomic Safety and Licensinc
Board. It has been suggested that 10 C.F.R. Section 2.721 be
revised to authorize the-establishment of :one or more Screening
Atomic Safety and Lxcensxng Boards. The 'screening boards would
rule on requests for hearing, petitions for leave to intervene,
and admissibility of contentions in all inztial licenSLng
proceedings. . :

Minnesota supports the adoption of this auggestion. The
creation of screening boards should result in more consistency
and predictability with respect to the rulings made by the
Boards. Under the present system, an.individual Atomic Safety
and Licensing Board is appointed each time a request for hearing
is received, and that individual Board makes its own .
determinations on requests -for hearing, petxtions for leave to
intervene, a2nd the admissibility of contentions. Because each
Board is not necessarily aware of what is being done by other
Boards or what other Boards have done in the past, there is
potential for conflicting rulings on similar regquests, petitions,
and contentions.  Minnesota believes that improving consistency
and predictability as to these rulings by creating screening
boards would benefit all parties.
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2. Apolyinag Judicial Standards of Standinc. It has been
-suggested that 10 C.F.R. Section 2.714 be amended so that no
person would be able to initiate a hearing on a nuclear power
plant or intervene in a hearing on a nuclear power plant unless
that person can meet judicial standards of standing.
Specifically, 10 C.F.R, Section 2.714(f) is proposed to be
amended as follows:

(£f) Ruling on regquest for hearing or petition to
intervene. The Commission or the presiding officer
designated to rule on the intervention petition or
request for hearing shall, in ruling on the request or
petition shall [sic] consider the following factors,
among other things:

(1) The nature of the regquestor's or petitioner's
right under the Act to be made a party to the
proceeding.

(2) The nature and extent of the requestor's or
petitioner's property, financial, or other interest in
the proceeding.

(3) The possible effect of any order which may be
entered in the proceeding on the reguestor's or
petitioner's interest. No reguest for hearing or
petition to intervena mav be granted unlass the
Commission or the oresiding officer desicnatad to rule
on the recuest or petition determines that the reguastor
or the petitioner meets judicial standards for s=anding.

Minnesota strongly objects to the suggestion because it is
contrary to express provisions of the Atomic Energy Act (Act).
Section 189 of the Act provides, in relevant part

In any proceeding under this Act, for the granting,
suspending, revoking, or amending of any license or
construction permit, or application to transfer control,
. « . the Commission shall arant a hearing upon the
request of anvy person whose interest mav be affectad bv
the proceeding, and shall admit any such person as a

party to such proceeding.

(Emphasis supplied.) Under the Act, any person "whose interest
mavy be affected” has standing to request a hearing or to
zntervene in a hearing and the Commission is required by the Act
to grant such a hearing request or admit any such- person as a
party. The suggested amendment would require a person's request



or petition to be denied zf the person could not meet the more .
stringent test that must be -met to establish Judzczal standards’
for standing.

Judicial standards for standing are- discussed in the leading
case of Association of Dats Processing Service Oroanizaticns,
Inc. v. Camo. 397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184 (1970).
In that cas: the United States Supreme Court announced a two-part
test for standxng Standing exists if "the plalntsz alleges
that the challenged action has caused him injury in fact,
economic or otherwise,” and if "the interest sought to be
protected by the complainant is arguably within the zone of
interest to be protected or regulated by the statute or
- constitutional guarantee in question.® 397 U.S. at 152-153, 90

S. Ct. at 829~ 830. - '

The suggested amendment -goes beyond the requirements of the‘
Act and is thus “esyond the Commission's statutory authority.
Therefore the Ccmmission cannot adopt the suggested amenqment.

3. Changlng the Recu;teﬂents Re’atzna_tQ_Contentxons. It has
‘been suggested that 10 C.F.R. Section 2. 714 be amended to change
the requirements relating to contentions. ‘These.changes, as
discussed below, are sxgnlfzcent, and Minnesota obJects to these
changes.

. First, the sugges.ed amendments would change the time for
filing of contentions. The existing 10 C.E.R.-Section 2.714(b)
allows the person who regquests a heaz1ng or petitions to
intervene to file-his or her contentions "not later than fifteen
(15) days prior to the holding of the spec1a1 prehearing.
conference.” The suggested .amended 10 C.F.R. Section 2.714(gqg)
requires the contentions and supporting information to .be
submitted “at the time the petition or request is filed."

Second, the suggested amendments would greatly increase the
burden on the person who requests a hearing or petitions to

: intervene to- provide information supporting the conteantions. The
-present regulation, 10 C.F.R. Section 2.714(b) only requires the
"bases for eaeh contention set forth with reasonable '
specificity.® The suggested amended regulation 10 C.F.R. .
§2.714(g) (1) would require submission of the following:

(i) A brxef explanation of the bases of the contentxon.

(ii) A concise statement of the alleged facts or expert
opinion which support the contention and which at the

time of the filing the requestor or petitioner intends
to rely uvpon in proving its contentions at the hearing,
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together with references to the specific sources ang
documents which will be relied upon to establish such
facts or expert opinion. -

(iii) Sufficient information (which may included .
information pursuvant to §2.714(g)(1)(i) and (ii)) to
show that a genuine dispute exists with the aoolicant _1/
on an issue of law, fact or policy. This showing must
include references to the specific portions of the
application (including the applicant's environmantal and
safety report) which the requestor or petitioner
disputes and the supporting reasons for each such
dispute, or, if the requestor or petitioner believes
that the application fails to contain certain
information on a relevant matter as required by law, the
identification each such failure and the supporting
reasons for the requestor's or petitioner's belief. On
issues arising under NEPA, a petitioner shall file
contenticns based on the applicant's environmental
report. The petitioner can amend those contentions or
file new contentions if there are data or conclusions in
the NRC draft or final envircnmental impact statément or
appraisal that differ significantly from the data or
conclusions in the applicant's documsnt. Amended or new
contentions based on NRC environmental documents shall
be filed and ruled upon in initial licensing proceedings
in accordance with paragraph (j) of this sectxon.
(Emphasis supplied.) :

The suggested amandments relating to contentions creata an
impossible situation for intervenors. Ordinarily, in accordance
with the provisions of 10 C.F.R. §2.105(d), the Commission
informs the public, in the Federal Register, about a proposed
license or license amendment thirty days before the due data for
the filing of requests for hearing or petitions to intervene.
This has, in most cases, been just baraly enough time for a
potential intervenor to make a decision that it is interested in
filing a request for hearing or a petition to intervene and to
file the request or petition. Additional time is essential to
allow for the drafting of contentions. Under the suggested
amendments, potential intervenors will have a maximum of thirty

_1/ History has shown that intervenors in Commissign l'censzng
proceedings ara just as lxkely to have a genuine disputs with
the Commission staff on issues of law, fact, or pclxcy as
with the applicant. 1If this suggested amendmant is intended
to limit lxtxgatxon of disputes only to those between the
applicant and the intervenor, this suggested amendment is not
reasonable.



days to obtain a copy of the license application and supportxno
information, review that information, note all problems, develop
a case-in-chief, put it in writing, and submxt it. thhxn the
deadline. . : :

The tequxrement that intervenors must submxt, along wzth
their contentions, all of the information set forth in the

suggested amendments to 10 C.F.R. Section 2.714(g)(1) amounts to =

a requirement that intervenors have ready their case-in-chief at ~
the time of fxlzng the request for hearing or petition to
intervene,. prxor to the opportunity to conduct discovery. This
requirement is much too onerous a2t the point in the proceeding
where the only decision to be made is whether a particular
contention is admissible. It is more onerous than the
requirements in any judicial proceeding. ‘Minnesota recognizes
that this information must eventually be developed in order to
have a meaningful presentation of the issues. However, this :
information should not be required at such a preliminary stage.

Under the suggested amendments, the only persons who have a
hope of submitting an admissible contention are those who have

been privileged to have received a copy of the license. amendment

as the same time as the Commission staff received  it, who have
"followed the Commission 'staff review and the. draftxng of the
proposed license or license amendment, and who have been’

preparzng their case in'chief prior to the publication of notice -

in the Federal Register of the existence of the license
application. 'In a state such as Minnesota, which is a
non-agreement state, it is doubtful that anyone,’ including the
State and its agencies, could submit a successful request forj;
heerlng or petxtzon to intervene. . .

In Mxnnesota s experxence, the ptesent rule allowxng
conténtions to be filed just prior to the special prehearing
conference has allowed sufficient time to prepare meaningful
contentions and the statement of bases required by the present
rule has provided sufficient -information to allow the Licensing
Boards to rule on their admissibility. Therefore the present
rule should be retained. The suggested amendments are
unreasonable and should be . rejected by the Commission.

KTE Reouxrxnc arDemonstration of Special Need for Cross
Examination. It has been suggested that 10 C.F.R. Section 3.733
and 2.743 be revised to permit cross examination only upon the
request of ‘a party filed within 10 days after service of the
written testimony concerning a particular issue and limiting
cross examination only to those parties who have submitted an..
admissible contention on the issue. A motion to cross examine




must include a detailed cross examination plan and a statement as
" to why written testimony could not establish the same points.

Minnesota regards this suggestion as entirely unacceptable.
The major purpose of a Commission licensing hearing is to
adjudicate disputed facts. Trial-type procedures aras not only
appropriate but essential to develop a full ané complete hearing
record. The right of parties to cross examine witnesses in an
adversarial proceeding is a fundamental characteristic of the
adversarial process arising from basic constitutional principles
of due process. There would have to be an extraordinarily good
reason to remove that constitutional right entirely from persons
who did not happen to file a contention on a given issue. Such a
good reason is not demonstrated by the discussion of this
suggestion. In fact, no reason is offered by the discussion of
this issue.

There are perfectly legitimate reasons why an intervenor may
wish to, and should have a right to, cross examine witnesses on
issues raised by another-party. Many -iatervesers, including
states, have limited resources to devote to Commission licensing
proceedings. They be forced by this fact to coordinate their
efforts with other intervenors and to divide up the work with
respect to issue in which they have a common interest. Thus two
intervenors may, to avoid duplication of effort, agrae between
themselves to assert different contentions but to support each
other with respect to the presentation of evidence and the cross
examination of adverse witnesses concerning these contentions.

In addition, given the complexity of the subject matter, an
intervenor may discover that it is wvitally interested in an issue
which it did not initially identify. The Commission has no wvalid
reason to cut off the rights of parties to fully participate ina
all issues which are the subject of the hearings.

~ Even where the suggested amendment al.:ws a party an
opportunity to make a motion for the right to cross examine
witnesses, the terms of the suggestad amendment is a de facto
removal of the right to cross examination. It is totally
unreasonable and unrealistic to expa2ct a party who has been
served with potentially voluminous testimony and exhibits to
accomplish, within ten days, the tasks of reading and digesting
the material, preparing a detailed cross examination plan, and
preparing and submitting a written motion to the presiding
officer. 'No person who has ever been a party to a Commission
licensing proceeding could seriously suggest that ten days would
be sufficient to accomplish all of this.

The time schedule established by this suggested amendment



contains serious potential for abuse by parties with substantial
financial resources. For example, an applicant who wishes to
ensure that its witnesses will not be cross examined has the
opportunity to present the intervenors with thousands of pages of
testimony and exhibits which would be clearly beyond the
capability of the intérvenor to review in time to file a motion
for cross examznatzon. ' i

Minnesota emphatically objects to the suggested amendments
regarding cross examination 2nd urges the Commission not to
conszder them any further._

5.5 Limitations on-Filzng,Ptooosed Findinos of Fact,
‘Conclusions -of Law, and Exceptions. It has been suggested that
10 C.F.R. Sections 2.754 and 2.762 be amended to limit the filing
of proposed findings of fact, conclusions of law, and exceptions
on a given issue only to those parties who raised the issue in a
contention. Applicants and Commission staff, however, would not
be subject to this limitation.

Minnesota strenuously- objects to this suggestion, as it will
not further the Commission's interest in better deciszon-makxng
and it will severely limit the full participation by intervenors.
As discussed above, intervenors may have a2 significant interest
in contentions rzised by other parties. There is nothing
inherently unfair about a party submitting its views as to the
state of the record on an issue which has been duly raised in an
adversarial proceeding. The filing of proposed findings of fact
and conclusions of law does no harm; on the contrary, it could be
of help to the decision-makers. The filing of valid exceptions
by persons other than those who put an issue in controversy is
likewise no thkreat to sound decision-making. This suggestion is
not supported by any valid rationale and should not be adopted by
the Commission.

Minnesota appreciates the opportunity to comment on the
suggested amendments, which, if adopted, would have a profound
impact on the ability of Minnesota to participzate in any future

~Commission licensxng proceedings. In general, the suggestions
are inimicdl to intervenors and to the public. The suggestion
i that these amendments would "improve" the hearing process is

>



ironic. The "improvement” would consist of the elimination of
all hearings other than those requested by applicarts.

Very truly yours,

HUBERT H. HUMPHREY, III
Attorney General
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Dear Mr. Browning:

Thank you for distributing copies of the proposed licensing
procedures amendments to 16 CFR 66 and associated documents. _
Minnesota appreciates the NRC efforts to solicit comments from the
states in advance of Commission action on the draft proposed
amendments.,

We agree with the Commission stazff that some of the licensing
provisions of 18 CFR 60 require amendment following passage of the
Nuclear Waste Policy Act. Like the states of Texas &nd Nevada,
however, we are unwilling to endorse changes in the process that will
limit the breadth of state participation. We are most comfortable
with 2 process structured on formal rules rather than good
intentions. Given the length of the repository programs, as well as
thé =znormous complexities and uncertainties associated with siting
&nd licensing & repository, the Commission should be willing to err

- on the side of caution, despite the posszbility of some duplication
and added cost.

These amendments follow the recent release of proposed revisions in
the Rules of Practice for Domestic Licensing Proceedings (186 CFR 2),

which Minnesota has already commented on, and compound our concern

over the Commission's commitment to state participation. If these
combined changes are adopted by the Commission, they will
significantly restrict state involvement in matters in which states
corld be greatly affected.

In the case of the amendments to 18 CFR 60, the staff has proceeded
to alter more than was. necessary to eliminate the real conflicts
between the current rules and the Nuclear Waste Policy Act. In
addition, we disagree with the status the staff ascribes to the
DOE/NRC Procedural Agreement, as set forth in the June 26 Staff Memo
the Commissioners. We do not view the Agreement, a document that
assigns to members of the public an observer role, as our guarantee
of state participation. Nor.do we view the Agreement as a substitute
for the NRC's regulatory responsibilities.

e et o ——— o ENCLOSURE A



Mr, Robert Browing
August 1, 1984
© Page Two
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- Our desire to maintain more than a single avenue for state
participation is due, in part, to our past interaction with the NRC.
This interaction has been positive because the Commission has

demonstrated a willingness to listen and respond to state concerns.
The desire also is based on our belief that formal, constructive
state participation is beneficial. We believe that both DOE and the
NRC can identify specific areas where state participation has already
contributed to significant improvements in the program, and we want
to ensure that this interaction continues.

With this approach guiding over review of the proposed amendments, we
offer the attached comments for your consideration, Please contact
us if you have any questions or if we can be of further assistance.

Sincerely,
. \ .
P l -
\_/ K \‘.‘ - .-.

Tom Ralitowski, Chair
Governor's Task Force on Kigh-Level
Radicactive Waste

TK/pb - - o

cc: NRC Commissioners
Congressional Delegation
First and Second Repository States
Jim DuChaine, Minnesota Washington Office
Holms Brown, NGA
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Dear Mr. Browning. - ;”’ 'i’.7"j R :47' ' I,'viu _ )
| Thank you’ for providing Nevada the oppportunity to comment
on changes contemplated in 16 CFR Part 65,4'Disposa1 of High- )
" Level Radioactive Waste in Geologic Repositories' ’

X We have the £ollcwing.comments to offer with regaré to - the
proposed amendments to licensing procedures, SBCY-B4-263:

1) The suggested changes to’ lﬁ ‘CFR Part 66 appear to
. unnecessarily limit NRC'sS NEPA responsibilities as
they relate to site screening. We believe that the
. Commission has & broad responsibility ‘in thls regard.

. This responsibility requires ‘intimate” involvement in _

. the site screening process in order to provide an
adequate basis for reéviewing and adopting DOE's
anironmental Impacr Stetement dater-on.: | . e

Tete W & e o Lermat e
.-—‘ . L S R R GO

. The’ process by which DOE Screens ana selects a site )
" cEnnot "BE~ sepafated fiom* the eventual ‘licensing
. . process, NRC's responsibility to assure a safe &nd
.- acceptable .site extends logically to & review of the_ -
- mechanism by which such a site was selectéd. '1f the
. ...screening -and ‘selection’ process is faulty, NRC's _
) _ " responsibility to assure safety may be impaired and its .=’
.. ¢ T+ --licensing ‘decdision based on less than .complete
e “*.* information.~Tonseguently;’ we woul@ encourage the -
"+ Commission’ to clezrly affirm its role in site screening
and site selection.in 16 CFR part 66.’,2 .

ce s w
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Mr. Robert Browning
August 17, 1984 . Page Two

2) The proposed rules -governing ‘the Site Characterization

Plan should provide for the same level of information,
the same process requirements, and the same level of
analysis for soclioeconomic, transportation,
environmental, and institutional aspects as.they do for
the technical elements 4involved in site
characterization. These non-technical sections of the
SCP should also be updated by DOE and submitted for
.review by NRC and the states every six months. ' The
director should require, as provided for in 1P CFR Part
60 and in NWPA, that DOE include these elements in the
Site Characterization Plan. )

3) We believe that NRC should promulgate all new or -
~changed .rules .deemed necessary as a. result of -the : .:
passage of the Nuclear Waste Policy Act in one
- rulemaking .in order to assure that a comprehensive and -
‘integrated“approach is taken and that any confusion-'
regarding NWPA and NEPA reguirements .is eliminated. ..
The Commission's proposal® to address NEPA issues in a °
separate rulemaking at some time in the future may ...
cause unnecessary fragmentation of NRC's requirements
and even its anthority,..L Lo mmaemp e s faalce e oDl

........ P ‘ﬁ""L‘_"'" Q- . - e

4) ° The- State of" Nevada suggests that the responsibilities

“*and “perogativesof "'the Nuclear Regulatory Commission,

as they were originally expressed in 19 CFR Part 60,

remain essentially unchanged by tne Nuclear Waste
_Policy Act.,,” v g o ,.__;- vaTil L

-_ .
- L -

rs ‘—-b»’--“} \fto-)u Gem oL J'.---.. r -;-"s‘"" [ Y Ty =. .;-. - _'-;...j-
..... i

, The NWPA clarified and focused the NRC role vis-a-vis N
the 'siting,f‘characterizing, "licensing, constructing, .
operating, " closing .and decommissioning 'of -a Y

‘"radloactive wasté repository. However, it does not

appear_to have been the intent .of the_Act to. limit. . _.

‘'NRC's Tole®as primary overseer of heéalth and safety =
concerns as provided in 19. CFR.Part 63 and 19 . CFR Part_

Z Tl st T e e
e - - A X
- - Sl

Soeevwe

O
5 M

While“ﬂRc may “nesd-to- Trevise" “certain ‘elements’ of'-'*"
existing ‘regulations in order to. more. closely
_ “synchronize its” ro1e with “the’ provisions of the NWPA, '
Ai-it should in -no way ‘feel opligated-to reduce its-~,:
] influencs "ot “InvoIvement” by “deferring” to' DOE important "
. o ‘responsibilities 'such as assuring involvement of states .. .. .
and affected  Indian tribes at key stages of the 7
respository development process. The mere fact that
the Act imposed upon DOE the requirement to so involve -
states and.tribes does not, in our view, preclude NRC .. .
from a-separate ~Tesponsibility for providing for "'
state/tribe involvement via its own procedural

¢ e Veevas Ly wre ot LT RN | i < -
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3 ;Mt. kobert Browning
August 17, 1984 Page Three

S)

6)

7)

rulemaking.' In‘fact, given the widely varying mission

of DOE and NRC with regard to the overazll respository
process, state and tribal participation in NRC's
deliberations and actions vis-a-vis DOE would appear to
be crucizl for NRC to provide adequate licensing
oversight and control.

NRC, through its regulations, should provide £full

" standing for states and affected tribes in the

licensing process. Any state or tribe which contains a
potentially acceptable site for the construction of &
repository should be -declared a2 full party in the

" licensing proceeding ‘and such status should be

stipulated in 16 CFR Part 60.

- We believe that there must be adequate\opportunity for

states to comment on the Site Characterization plan
during both DOE's and NRC's involvement. The mere fact
that DOE is required .to hold public hezrings and to
consult with states and affected tribes is. no
guarantee that state .and tribal concerns will be
heeded, - Therefore, NRC should reguest public comment

on its SIte Characterization Analysis, =
A reguirement in’ lﬁ CFR Part 60 for a draft SCA subject

to public comment would allow NRC to &ssure that the

spirit - not just the letter - of the NWPA is being

addressed . at this crucial stage n, respository:f

‘planning.

Nevada believes that the Commission is chatged with thebm
responsibility to make an independent determination as
to whether or not thé use of radioactive material is

_ necessary to provide adequate environmental data for a
rTespository construction authorization.. It is

‘- jmportant that 1¢ CFR Part 60 clearly specify NRC'

'responsibility and tegulations in this tegatd.;

Enclosed please find a ' mote detailed discussion regatding

" these aforementioned comments.. Should you have any questions, ot'ﬁ

wish to discuss these issues further, please do not hesitate to
contact me. - it , e g {,J.m:»u.s- : .
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commams OF THE STATE OF NEVADA
: asommc AMERDMEN'IS T0 10 crn PART so——msrosa:. OF mon-amx,
o L mmoacrrva WASTE IN GEOLOGIC aaposrrom

Amendments to Licensmg Procetlures, |
sacr—m—zsa. it
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’I‘he State of- ‘Nevada submits these Comments ln response to the July 2, 1984

) 'request by Catherine F. Russell, State/Trxbal Coordmator, NNWSI Divxsxon of
- Waste Management, Oi‘f:ce oi‘ Nuclear Matenal Safety and Sateguards, United

Sl WERLENS ey g - _., PV

States Nt:clear Regulatory Commissxon. These Comments are made mth the'

e TEE .--“-f-.s. e b

-understandmg that staff is proposmg a rulemal:ing, amendmg s lD CFR Part 60.

Encom anen T ROTRT S5 e o» Tt e 1
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'i‘he State of Nevada does not waive or relinquish the right to participate in a.nd
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comment freely In that rulemakmg by the submxssxon of these informal comments |
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. and reserves the right to ralse any issue therein.
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Regulatog Amendment Comequent of Passage of the Nuclear Waste Pohcy Act.

rasd m.- v-_

- Earlier this year the Commisszon sought comments on proposed reg-anato'-y

.

Aol “aline g

reforms concermng its general rules of practice contained in 10 CFR Part 2, some

_:'p’ﬂl :v\-'..,"b )AL

- of which changes were necessa.ry &s a consequence of the passage of the Nuclear '. \
Waste Pohcy Act. In the proposal to which these comments are addressed the staff ’

'_'proposes amendments to the licensmg procedures of ‘10 CI-‘B. Part 60 es e,
L AR a .“ Sa P 'i!' .i"“- L IR e Sramorraoe

consequence of the passage of the Nuclear Waste Policy Act. The Nuclear Waste
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Policy Act creates new responszbilities ior the Nnclear Regulatory Commission and .

. -i,..-.,-a, A, enaliys: -._,i__,__‘ =T .L.._..... FRTI LT e -1 l—-«q' R Y T

- new rxghts and responsibilities for al‘i‘ected states. “In order that the Commission

oe. .-u2 KA & “1"" "' 2 “'f.;-'-n'-
' correctly integrate the Nuclear Waste Pol.icy Act into its regulatory framework in

e oa'lale

..

.....

;__-undar the Act, the Com‘misswn should promulgate all new rules reﬂectlng the |
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passage of the Nuclear Waste_i’olicy Act in one rulemaking_, thereby guaranteeing a
single, integrated approach and oreventing potential contradiction, misunderstand-
ing and confusion. As the.discussion below will reveal, both: Part 60 and Part 2 are
relevant to a state's role in the repos:tory licensmg process. 'I‘hat process may or
may not be best conducted under the current general rules of Part 2. ‘

i En - g- L e ..
. [ s

State Rights to NRC Information—Consultation.

At page 16 of Enclosure A to SECY-84-263 the stat‘f states as follows.

) "Under the Waste Policy Act, the Commission is directed to
. provide 'timely and complete information regarding determinations or -.
~ plans made with respect to site characterization, siting, development,
desxgn, licensing, construction, operation, regulation, or decommission- .
ing’ of a repository, Sec. 117, 42 U.S.C. 10137, but this affords no rights -
to States and Indian tribes beyond those already in law. H.R. Rep. 97- --
785, Part1 at 74. L

-Tlus basxc assumptxon ts 1ncorrect: it is based-cpon an incomplete reading of
the authority on wluch it relies. Under § ll'l(a)(l) of the Nuclear Waste Policy -
Act, 42 U.s.C. 10137(a)(l), a state conta.mmg a potentially acceptable site is
~ entitled to complete informatxon from the NRC, as well as from DOE and "other

agencies mvolved." Sect:on 117 does provxde new rights to the states whxch did not

extst before the enactment of the Nuclear Waste Pohcy Act.

-2 ‘.‘\ —ce- . . . -
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_ The authority upon wluch the staff rehes is found at page 74 of the Report of

the Commlttee on Energy and Commerce on HR 6598, wlnch contained the
language no_v_l found in§ ll7 of the Act as passed. 'I‘he complete relevant text is es ,
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"Consultation With States and lndian Tribes
o Section 117(a)1) directs the Secretary, the Commission and all o

. other involved agencies to provide the governor and. the state legisla-
ture and,” where appropriate, the governing body of any Indian tribe
affected, timely and complete information regarding determinations or
plans made with respect to the siting, desxg'n, construction, operation or
regulation of a repository. While it is expected that the appropriate
state and Indian officials will be informed of pending decisions in time

»



for these officials to provide their comments and be afforded the
opportunity to have their views heard prior to the time when & decision
becomes final, it is not intended that this provision give the eppropriate
~ state and Indian officials any additionel rights to information beyond
those . elreedy provided in law to parties and the states regardxng the -
licensing decisions of the Nuclear Regulatory Commission prior to the
public announcement of such decisions. It is expected that the .
Commission will provide the appropriate state and Indian officials with .
-timely_eccess_to.information regerding determinations or plans avail-
‘eble to the Commission with respect to en application to construct or -
‘operate’ & fepository. FFThis provisicn Boes-notsvest ‘these” state-and =%
Indian officials with any new statutory cause of ection ageinst the
.- Commission regarding the internal deliberations of the licensirg board, .
the aeppeals board or the Commissioners regarding matters which are
under. consideration or which ere in dispute, or ifmpose any requirement =
that ‘the Commission and its hearing boards must consult with the
- appropriate state or Indien officals prior to deciding an Issué which is :

. within the hcensmg authorxty of the Commxss:on." -

o vepr 4 T el L0 W "’ﬂ- -v- .K— s Vi nent -' “' . - ~ ‘n.' TR B e (el ‘.: :_'
It is clear trom 8 complete reedmg of the relevant report language that the
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Committee on Energy_and Commerce lntended that the nghts g'rented to states

L e ‘- .7. 4 "_, ," '&r' cey T .‘.. - -:.

under S ll'l(a)(l) be hmited only to the extent that they do not grent to states .

=t arjte eesep wwece. ee . 4---- R q—--'o.-. T
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acces to the dehberat:ons of & ].icensing board, appeels.board or the Commlsion.
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acter;zetzon, siting, development, design, hcensmg, construetion, operation, regu-
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letron, or decommissioning" may at times be within the internal deliberations of
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such boards or the Commisron but genere.lly speaking and certai.nly at this early
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- The State of Nevada. .is concerned that it be entitled, not only to receive :
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S complete information, but to eomment upon thet informetion within en NRC
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. procedural tremework "whicii enows the consxderation of and getion upon that -
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A relevent "case In point Is the proposed amendment to 10 CFR Part 60
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deletmg the requirement thet the Site Characterization Report (plan) be mede
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available to state and Tribal officials and to the public because it is duplicative of
the statutory requirement that the Department of Energy do the same. See
discusion at page 14, Enclosure A, SECY-84-263. Though Nevada would certainly
agree that current 10 CFR 560.11(c) is duplicative of the statutory requxrement,
§ 60.11(d), and (e) are not. s???‘.‘-"." 60.11(e), in particular, requires not only at least
a 90 day comment perxod but that the Du-ector's fmal site charactenzaticn
analysxs "take mto accountn comments necewed and any addmonal xnt‘ormatxon

acquired during the comment period." The State of Nevada is concemed that the
Commission not forego its role of listening to the states and heeding their

comment, m defference to the Department of Energ'y As the State of Nevada .

became so completely aware xn the process. of NRC concurrence in DOE Sxting

Guxdelmes, the Commissxon has a capabmty of listening to states end considenng
thexr comment whxch the Department of Energy may not have because of jts

missmn onentatlon with respect to rep051tory development. .

The Lxcensmg Procas. o

A .. A, =y -w? gew = o«

Relevant Statute and Rules. - L ‘-

- - . - ewe

lt is bas:c that the NRC's gra.nt of a lxcense to construct a high—level nuclear

L g - i .
= =t A '_" T c—v-.—-n-—

waste reposxtory is controlled by s ll4(d) of the Nuclea: Waste Policy Act, 42 USC
10134 and b_y "the laws appllca.ble to such apphcattons,“ i.e., the Atomic Energy

T Ve an

Act and the Energy Reorgamzatxon Act of 1974. 3 Though lt does not now

..-lm-_s';-_ -—

specitically so prov:de, one would assume that 10 CFR Part 2, subpart G, Rule_s of

e wowoe

General Apphcabilxty, would apply to repository l.lcensmg pmceedmgs. Of course,
10 CFR Part 60 would apply, and prior NRC decxsions and case law construmg bot.h

arerelevant. eI e e L

.
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Assumxng this to be the complete body of law descnbmg how NRC repository
licensing would occur, numerous questlons now exxst about a host state's role in the-

lncenstng process,

- ey RPN - . .
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Host State as e Pa:tv in License Proceeding.

Neither 10 CFR Pa:t 60 in its current or proposed l'orm, nor ‘10 CFR Part 2,

.....

subpart G declare overtly t.hat a state thhm which a nulcear waste reposxtory is

L -l e ar———- -.-—-L- Svmen il - S‘-——

proposed to be placed will bee full party to the license proceedmg Because the

Nuclear Waste Policy Act describes the sxgnifacance of state particxpation in waste e
Iacility hcensmg, -hoskaau pvould certmnly meet jud:cial stendards of standmg

end would.be an eligible intervening perty as: ‘that concept is.utilized in 10 CFR,

§ 2.714(f).85 proposed in48 F.R. 14698 earher ‘this year, 10 CER Pert 2, subpart G@_° |

B would control st_.anda.rds Ior §tate parncxgatxon in license proceedmgs under the o

o amenihes.as theD

30 mET~

| proposal conta.ined .at.page 12 _Enclosure G, sacr—u—zsa.. This proposal is pot, .-

however, adeq te..in.the eyw of the State of Nevadaz Any state whxch contains 8.
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potentiany acceptable,site.,for ihe comtrnction of & reposxtory should be declared a_
full party in the mture J.icense proceedmg by rule. As such & party, not a mere . -

4 intervener, the..state should be. entitled to, equivalent procedural rights and -

tﬂds would,..of course, include 1he .rignt,to
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introduce .ev:dence,‘put oq wi.tnesses, cros&ehmination, fun notice and servioe of.

;all pleadtngs, .fun.rights oI dtscovery, .and standtng toappeal.,_‘ i ,_,_"_ ‘, i tzw_' -;_-_.-;
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At page 1a, ?.nclosure A sacyéaa-zsa, the - proposal stetes that "Affected :
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states and India.n tnbes wm be entitled to participate in the Iicensing proceedmgs."
It would seem that the .sta.ft agrees with the obvious conclusion that stat& are

;entitled to be fun parties. Yet the _proposed rule ‘leaves a state's party statm ‘to' e 'j

later deterrnination. = That dete::minatxon should be made now, a party status -

ad e gl

guaranteed by rule. B ;
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One'problem with the deferral of the determination of host state party status
is the exclusion of a potential host state from meaningful interaction with the

Department of Energy and Nuclear Regulatory Commission in prelicehsing matters.

For .instance, .the J{RC/DOB Procedural Agreement, Enclosure F, SECY-B4-283,
provides for a sxgmfxcant amount of mteractxon between the license apphcant, :

'DOE, and the licensing ‘agency, NRC.  The only role allowed states in this -

NRC/DOE mteractxon is the abllxty to attend technical meetings under paragraph

2.e. if a potential host state is to become prepared to adequately protect its

interest in a reposxtory ‘hcensmg proceedxng it must stand _on an equal footing with

the applicant, &s a party with full right to participate in the prelicensing proee_ss

 slong with the applicant and the licensing agency. - " -
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Site Charactenzat:on?lan. . AR .."-.'A

As discussed at page 23 Enclosure A, SECY-84-263, "t.he ptoposed rule omits

the mandatory -draft site oharactenzatxon analysis descnbed in existing § 60.11:

However, the proposed rule does provide that the Director may invite and.eoasider',
comments on the DOE site eha.racterizationplan and that he rnay also review and -

consider the comments made in connection with the public hearmgs which DOE is

' sne charactenzatxon plan and prepare a sxte characterxzation analyszs. Though the

: :equxred to hold," Proposed § So.ls(c) in fact reqmrs the Diretor to rev:ew the' _:- '

_ Director is reqmred to pubhsh a notlce that the -aralysis is available and allow 90 ...

e e

‘ .'fother interested part:es to the snte charaotenzanon analysis recexve any substan-

'twe weight. Unless such a provxsxon is mcluded, a state cannot be assured that its

eomments will be heeded. While the Nuclear Regulatory Commission may be

: worthy of a state's trust that it will heed state eomment, this reqmrement should -

be reduced to rule to msure state involvement. .

days for eomments, ‘there xs no reqmrement that comments received from states er -
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The State ot‘ Nevada agrees with the statement, et pege 14, Enclosure A,
SECY-84-263, that "Congress intended that DOE should provide the [site charac—
terizatiorﬂ plans sufflciently fer in advance so that comments mey be developed
and submltted back to DOE early enough to be considered when shaft sinking

- oceurs, and at a‘ll times thereaf ter”
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) Use oi’ Radioactwe Matena.l in Characterxzation.

“ a T o~ i J ‘ -

Section ll3(c)(2)(A) of the Nuclear Was{e Folxcy .i.ct, 4;‘2 USC 10133 specxfxes

-, » -
—esian i '5 e "':" *‘ﬂ 11'51 .fp’ ke t el h. e -—-- - ’-J. - .'l-u-\-.~ P

~ that the Department of Energy "may not use any radioactive matenal at e

~ candidate srte unles the Commissxon coneurs that such use is necessary to prov:de

: c e paeeR- 5‘1~w0‘¢4- B :

data"for"ﬂ’le preparatxon of the requzred environmentel reports and en apphcation
Th <-.~t?§=':-2‘!4‘ﬂ" -65 TRRYAETAes WOl grent conentiel Bies cates e

for & ‘ccnstruetion authorization for & repository at such candxdate sxte;" The
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‘ _ discusszo'; at 'Séée 24,-Enclosure A, SECY’84-263,-and the amendatory proposal at

RSt -}

- proposed S 60.18(e), page 8 Enclosure G, SECY-84-263, do not correctly apply the .'
'statutory requirement. ‘I‘he discussxon at page 24, Enclosure A, suggests that the -

P AN .o---e"
statutory—l’anguage only confirms that DOE does not need & hcense to engage in

‘ LA Dommission s‘sc.it- Uit ay total AT e teD 5030 T e - o
site charactenzation using radioactive materiel, 'i’hough a fuil license, as that

» -
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term is ordmarily used, mey " not be required, the NRC must "concur" with the

L Lesegtead nukSs should tﬁgcwde tor {ull participatios uy gffect:: .ates,
Department of Energy that the use of radioactive material is necessery to pro\nde

D sRIE A0S 65 perties {areny’ POATIATUION SULATTIAY Hen Profeas o g o e TlRe
data for preparation of the required environmental reports. Note that the same

cAsn e @ T oL the. prelic oREFAE AGFEitY, o afdiora Hite N
e "'verb, fconeur,? is used in this context and in S llz(a), NRC statutory responsibility -
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Proposed ‘S 60.18(e) suggests that either the Commission‘s concurrence win be

l--m".' ;ud —g ..., -y e ‘.-_-Q-.-"'“;. ‘ YL

granted i‘if appropriate" or another reading, that the Com mission will concur if the

~Te e Fe ":r‘-"f* '-L‘x'-"b-,p'i*——-— g ”{..-' l’:ﬁ-’-—"}—m-.—d‘.:‘.. T BN . ——-
site characterxzation plan inciudes the use ot' radxoactive materia].. Either readxng

is inconsistent with the requirements of the statute. The NRC is cha.rged with an




independent determination whether the use of radioactive material is necessary to

provide adequate environmental data.

.o .. PO e T e e

Comments Regardmg Proposed Text.

" Section 60.17(a). ~- I

- The term "area ‘to be charactenzed" has been substxtuted for the statutery

term "candidate s:te. ’;Though ‘Nevada is semsxtxve to the Justlficauon for this

change, stated at page 19 Enclosute :& SECY-84-263 the mtroductxon of this new
term can only create controversy and uncertamt{ever xts meamng. We suggest'
returning to the statutory language. s ;’.,‘f;_f,',_."" s e e B
Section 50 17(8)(2)(!?-). -_.,.:. _:_‘.?f-.-‘-;’-— -?l _-- o;_{,...'::_ - -»’r: Se T . '.:“' = . T s

The phrase "any adverse impacts from site charactenzatlon that are impcrt— "

ant to safety™ has been substltuted for ‘the statutory phrase "any adverse, sa.fety-__, h

related 1mpac13 Irom such sxte charactenzatwn actxvmes oo Thoughit is mt L

. 1 . \ ~v
ﬂ.,-t.. [ -

clear at the outset what .zs the dxfferenee between these two phrases, less

o confusxon wm be caused:i‘ t:!;; sta.tutory phrase 1s used. T
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: ‘I‘he term "semx-annual reports" 1s mcorrect as the statute and pmposed rule

_-..--

reqmre that the Secretary :eport to tbe Comrmss:on and the govemor or
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legislature "not less than once every 6 months" It is inappropriate thst the
Commission weive its expectation for more then the minimum reporting from the

Department of Energy.

Section 60 .18(1)

The caveat contatned in this subsection is approprxate and correctly stated.

Note that the issue contamed in this caveat is the same issue taised by the Energy
and Commerce Committee report 97-785 dxscussed at page 3 above, rather than

the issue for which that report is sited at page 16, Enclosure A, SECY-84-263.

AR

Section 60.63(e). S o L

The subsectxon as drafted does not grant potential host’ states full party B )

status in hcensmg or proceedmgs or prehcensmg actnnty. See discusswn at pages

5end 6 ebove. - S e

Concitmon. : .-4’ '1" L .

ce———

The Commissxon should utilttze a total integrated approach to the enactment SR
of rules consequent of the passage of the Nuclea.r Waste Pohcy Act. Those
mtegrated rules should pro\nde t'or full participation by affected states, defmtng
their status as parties in any construction authorxzation proceedmg at the outset. -t
As part of the prehcensing activity, en a.ffected state should be entitled to

comment on proposed NRC acuon with the expectation that comments will be "',_'

s emm —-—F
e o —

heard, and when meritorious heeded I-’or instance, the NRC‘s site characterization

- e ’,.

analysis should be fxna]ized only after the opportunity Ior state comment. When

regulations are adopted new concepts should not be introduced by variance t’rom
" statutory language, except where necessary to more greatly define statutory

. cEmmece. s tmme s eam st see e

requu'ements -
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Mr. Robert Browning, Director a%ﬂiZJLJZSZS AT :
Division of Waste Management Reiurn to WM, €2388 7. oo~ ——
U. S. Nuclear Regulatory Commission e éi““t'JJCL--—~‘2?E

Washington, D.C. 20555

Dear Mr. Browning:

We appreciate the opportunity for continued consultation with you and
your staff on the draft revision of 10 CFR 60 -- "Disposal of High-Level
Radioactive Wastes in Geologic Repositories". While we find no objection
to most of the proposed modifications, there are several key points on which
we are compelled to comment: (1) opportunity for state comment on the NRC
site characterization analysis prior to its submission to the Department
of Energy, (2) irrevocable comnitment by NRC to explicitly respond to the
affected state comment on.site characterization analyses, and (3) -2 defined
mechanism for appeal to the Commission of state participation decisions
by the Director of the NRC Office of Nuclear Material Safety and Safeguards

(NMSS).  Section references below apply to the July, 1984 draft revision
to 10 CFR 60 (Document 7590-01).

Items (1) and (2) above concerns subpart B, sections 60.15 through 60.18
" addressing site characterization. In order to offer explicit comments on
" these sections, knowledge of the mechanics and schedule of interactions
between NRC and DOE in the site characterization process is necessary. The
. Nuclear Waste Policy Act provides broad guidance on this portion of the
high-level waste disposal program. The Act also provides in section 117
that the Commission shall provide timely and complete information for, &mong
‘other things, site characterization plans. Consistent with these provisions
of the Act, we recommend that one or more meetings be held for DOE, NRC,
potential host states, and affected Indian tribes to develop the mechanics
of the interactions surrounding the site characterization plan, site character-
" ‘{zation analysis, comments of the affected states and Indian tribes, and the
" initiation of site characterization activities. Until this process is ade-
quately defined we cannot prepare comprehensive comments on the portions of
10 CFR 60 addressing participation in the site characterization planning process.

In spite of the uncertainty presented by the lack of detail for the site
characterization planning process, we have prepared comments on the current
draft revision of 10 CFR 60 based on assumptions regarding details of that
process. The three key assumptions are: (a) the DOE will not commence site

ENCLOSURE C
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characterization until the final site characterization analysis has been
submitted to them and addressed, (b) the NRC will be allocated sufficient
time to complete a comprehensive process for assessment of the DOE site
characterization plan, and (c) the DOE site characterization plan will be
modified to address the issues presented in the site characéterization
analysis before site characterization begins. As noted above, final conments
ongO CFg 60 cannot be prepared until these key issues are definitively
addressed.

With respect to the opportunity for state input, the revised rule

contzins two relevant provisions. At subsection 60.18(c) the Director
of NMSS is permitted (but not required) to "invite and consider the views
of interested persons - on DOE's site characterization plan". This -mechanism

could allow some affected state input but only at the discretion of the
" Director, and the. comments would not be based on & draft site characterization
2nalysis, in view of the removal of this provision in the draft revision.
The other relevant provision (subsection 60.18(f)) of the draft revision
instructs the Director of NMSS to request public comment on the site char-
acterization analysis, but it is our understanding that the opportunity for
comment will occur after- the site characterization analysis is submitted to
the DOE and further that the comments will then simply be filed in the NRC
Public Document Room.  -- .- —_— : :

We submit that offices and agencies of each potential-host state are
uniquely qualified, because of extensive familiarity with geotechnical and
other factors regarding the potential sites and vicinities, to identify
relevant issues to be addressed in the site characterization plans and the
analyses of those plans. For example, in. Texas, we have gbtained data from
. the Texas Department of Water Resources on quality and aveailability of water
from'a water-bearing unit that had not been considered by DOE. This recog-
nition of unique state perspective was, in fact, noted by the NRC in NUREG-0539,
*Means for Improving State Participation in the Siting, Licensing, and Develop-
ment of Federal Nuclear Waste Facilities.” :

* The need for greater state input in the licensing process was clearly
articulated in one of the key waste management studies of recent years, the
"Report of the President by the Interagency Review Group on Nuclear Waste
Management (TID-29442, pp. 95-96). Although, the Nuclear Waste Policy Act
requires that hearings be held in the vicinity of sites to be gharacterized,
‘our experience suggests that DOE responses to these comments will not be
adequate. The critical licensing role played by NRC should enhance the
1ikelihood of DOE attention .0 concerns identified by the states if the NRC
finds merit in those concerns and passes-them on to DOE in the site charac-
terization analysis. ‘

Hith respect to our concern that the NRC respond directly to comments of
affected states, the key role of these states in the high-lTevel waste manage-
ment issue is clearly articulated in the Nuclear Waste Policy Act. .State
leadership of the affected states is identified as the focal point for inter-
action between the federal government and affected parties. Because of that
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responsibility, it is essential that the state receive direct responses to
concerns submitted to federal authorities on key program documents -- such
as the site characterization analysis. We, therefore, recommend alteration
of 10 CFR 60 to include an irrevocable commitment for direct NRC response to
state comments on that document. Congress recognized the states' éritical
need for full informztion and, furthermore, grants specific authority to
obtain that informaticn in section 117 of the Nuclear Waste Policy Act.

Finally, item (3) above concerns the provision in subpart C, subsection
60.63(e) which states that the Director of NMSS will accept or deny state
participation proposals. 1In view of the relatively subjective determination
required to make such 2 decision based on the specified criteria (subsection
60.63(d)), we are concerned that a mechanism be defined for appeal of unfavor-
able decisions to the Commission. Based on discussions with you and your
staff on July 27, 1984 and August 9, 1984, we understand that staff decisions
can always be appealed to the Commission itself and explicit statement of that
option in 10 CFR 60 is not required. This understanding, if correct, sufficiently
addresses our concern about this provisions. We strongly support your suggestion
that language noting this opportunity for appeal to the Commission be included
in the Statement of Consideration for this rule.

We appreciate your p?bViding a copy of your draft revision of 10 CFR 60

for review. I hope these comments are helpful in this revision of the high-
level radioactive waste disposal regulations.

Yours truly,

Qe st

Dan Smith, Assistant Director
Nuclear Waste Programs Office

DS:dp

cc: - Steve Frishman, Director, Nuclear Waste Programs Office
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Mr. Bob Browning
Director, Division of Waste Management

PeR

U.S. Nuclear Regulatory Comm;ssxon - , , : LP32

SF 623 o Distribution;

Washxngtoo,vb.c. 29555. —= e =,

Dear Mr. Brownin f_mﬁ.:".f..&.ql_ ' ‘ A
9 (R2tern_to Wi, 623-33) ) PR

Enclosed are the rnvu:omnen1::.1 Policy Institute s comments on "10 CFR Part €0--.
Disposal of High Level Radicactive Waste in Geologic Repositories: Amendments
to Licensing Procedures, SECY-84-263. These comments come in response to Donna
Mattson s letter of July 2. 1984. ' ,

We thank you very much for the opportunity to comment.
's;ncerely,

M-&Mk

David Berick
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DRAFT COMMENTS OF THE ENVIRONMENTAL POLICY INSTITUTE ON
SECY-84-263-~10 CFR PART 60 AMENDMENTS TO LICENSING PROCEDURES
July 31, 1984 :

Significant improvements have been made in the NRC's
proposed changes to 10 CFR Part 60 in SECY-84-263 over versions
which were circulated to state officials and other interested
parties last year. For example, SECY-84-263 reestablishes an NRC
role in reviewing the DOE site selection process, notably by
incorporating NRC review of the DOE environmental assessments.
These comments should be read in that light.

My primary concern is that in making changes to Part 60, that
NRC develop and include in the rule a solid foundation defining
its purpose and authority. I believe that this is lacking in
several key areas, most notably in a reliance upon the DOE/NRC
Procedural Agreement as a source of Commission authority rather
than upon independent statutory authority for early site revieaw.

General Comments

The proposed rule fails to establish a common, strong
rationale for its various recommendations. For example, the
proposed rule identifies 5 "principal- aspecta®™of NRC.repository
licensing procedures and rather arbitrarily decides to address
only 2. Whether or not we would agree with the justification,
one ought to be given.

As we stated last year, we do not believe that the Part 60
revisions should be split apart into separate rulemakings,
especially the NEPA revisions. A year ago, the argument was made
that Part 60 NEPA revisions would be made after Part 51 was
revised, Part 51 has been revised as of March 12, 1984(49 FR
9352). If Part 60 is to be modified it should be done as a
cohesive package, which may, of course, be present in the Staff's
minds, but the apparent piecemeal revision leaves those outside
the Commission with a fragmented rule and rulemaking process.

It. is not clear whether the Commission believes that the NWPA
actually alters its authority to license, thereby requiring
modification to Part. 60, or whether the Commission is simply
modifying its procedures to reflect the new schedules and
procedures impoesed on DOE by the NWPA. I would arque that the
latter is the case, and that the Commission should make
absolutely clear that its licensing authority is not constrained
or restricted by the NWPA., This is not clear from a reading of
the proposed rule and should be stated.

Likewise, the proposed rule also fails to establish a clear
and cohesive articulation of the Commission's authority and
purpose for the changes that are proposed. The most serious
problem here seems to be a reliance upon the DOE/NRC Procedural
Agreement for its early site review without reference to any



statutory authority; even the statutory authority used to support
. the Procedural Agreement originally(see pp 10-11 of the proposed
" rule, Attachment A&, SECY 84-263). I do not believe that relying
solely on the Procedural Agreement gives the Commission the kind
of s0l1id foundation to carry out early site review activities
that it needs or that it has under the Atomic Bnergy Act, -

As we stated in our commentsva.year ago, we believe that the
Commission has "health and safety" and REPA authority to require
early site review; authority referenced in the preamble to Part
60 wherein the Commission stated that its requirement for site.
characterization extended beyond & concern for compliance with
NEPA to protection of public health(see 46 FR 13972, February 25,
1981). If the Commission originally, in promulgating Part 60, -
had authority to review site selection activities, it has no less
authority today as a result of passage of the NWPA. ' s

The basis for the Procedural Agreement, now a central part of
NRC's role in regulating DOE waste repositories, should be
incorporated into Part 60 rather than basing Part 60 on the
Procedural Agreement.

We commend the proposal for continued NRC attention to early
site review including review of the DOE's environmental
assessments to accompany nomination. Our primary concern, again,
is that rather than conforming the curzent Past 60 reguirements
for early site review, which embody both NEPA and health and
safety concerns, to the new DOE procedures, the rule appears to
cast doubt on the Commission's authority and purpose for future
site review by relying upon 'fulfillment' of the Procedural
Acreement. - ‘

Section-sy-Section Comments
SECY~-84-263

page 4) SECY paper states at top of page that NRC is "not
reguired by law or regulation to review the EA." While it is
true that the NWPA does not gpecifically reguire NRC to review
the EA, a case can be made that NRC is required to oversee site

selection activities, under NEPA and AEA. As noted above, the

language of this paragraph casts a cloud over the Commission's
authority to conduct the activities it subsequently recommends.

page 4) SECY paper proposes to defer NEPA issues related to
Part 60 to a future rulemaking specifically on Part 51, We
continue to believe that this aspect of the rulemaking, which
constituted a central part and underpining of the current version
of Part 60, should not be separated. Because so much of Part 60
now rests on NEPA authority, failure to include NEPA once again
casts something of a cloud over the Commission's view of its
authority to carry out early site review.(It may also skew the
scope of EA review by precluding review of alternatives and
comparative analysis; & central part of the EA!s—-see below).




. page 4) SECY paper proposes to require NRC review of the DOE

EA's which are to accompany site nomination. The rationale for

this is ‘explaitned as being "in the light of the NRC/DOE

Procedural Agreement™ and the paper goes on to say to suggest

that NRC review *would not be of the process by which DOE
screened sites and compared alternatives.”

On the one hand, the Commission arques that the EA is now the
document that incorporates the DOE site selection/screening
aspects of the DOE program required to be reviewed by NRC under
Part 60. It then appears to turn around and state it will review
EA's, but not the site selection/ screening aspects. As the
Commission knows, a description of the siting process and a
comparative evaluation of sites are central parts of the
EA's(Sec. 112(b) of NWPA)., The decision to ignore the site
selection/screening aspects of the EA may stem from the earlier
decision to defer NEPA issues; this was argqued in the NRC's
previous proposal. NRC does not adequately explain its decision
to defer NEPA issues., Because site selection and comparative
evaluation of sites are central to the EA's and to early site
review, these should not be excluded from NRC review.

Proposed Rule(Attachment A)

P. 2) Proposed rule identifies 5 pending issues affecting NRC
licensing rules for repositories and -singles—out 2 for revision -
now. As stated above, we believe that the Part 60 revision
should not be done in a piecemeal fashion and that-at a minimum
the NEPA issues should be incorporated.

P. 3) As noted above, NRC would exclude NEPA issues from this
rulemaking. We do not believe that this exclusion is helpful
to the Commission's review of siting activities since it appears
to limit the scope of some reviews(such as the EA review) and
creates a piecemeal process of rule and application of Part 60.

ppP. - 9-11) As noted earlier, this section discusses the need for
revisions to Part 60, but fails to establish a clear rationale
for those changes. Review of the EA's are predicated on the '
existence of the Precedural Agreement rather than specific
statutory-  authority and purpose. Here and on page 12 ARC
develops an argument that early site review is needed to provide
"early detection” of potential licensing problems. We have no
argument with this policy but it seems an inadequate basis for
future interpretation of Part 60. -

P.- 13) NRC states that it will review the EA's but will not
review the methodology used to compare sites nor the relative
merits of one site over another. NRC states that this is not
necessary to to "fulfill any of its statutory responsibilities.”

The latter statement is entirely at odds with the role the
Commission has taken in its concurrence of the DOE site selection
guidelines (noted in the following sentence in the text) where
NRC actively shapes DOE's site selection process. It also
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'presumes an interpretation of the Commission s NEPA
responsibilities (contrary to that currently -embodied in Part 60)
_to the effect that NRC NEPA responsibility does not depend upon
DOE's site selection determinations. The decision to defer NEPA

issues from this revision of Part 60 may merely highlight this

presumption, but I believe that NRC is overly restricting its
authority, its'role in reviewing DOE siting activities, and its
NEPA authority._" ,

Pp. 14-15 As noted earlier, NRC rests much of its early site
. review on the existence of the DOE/NRC Procedural Agreement.
This may be an appropriate way for NRC and DOE'to fulfill Part 60
licensing regulations but the Agreement cannot substitute for .
those Part 60 should be revised, if needed, to
explicitly require DOE to provideinformation, access to sites,
etc., at early site selection stages, ghigh g;n be fulfilled =

through an MOU, D

pp. 14-15  NRC proposea to drop the Draft Site Charecterization"."‘
Assessment from Part 60. We continue to believe that this is ..

unnecessary and unproductive. ' We believe that it importent,;
prior to the commencement of characterization, to identify what
issues the NRC and DOE have- ‘reached agreement on and what issues
remzin unresolved over the many months of pre-characterization

.activities. Once issues are identified_snd their status. .

determined, interested parties should be allowed to commént on
the adegquacy of the Commission's interpretation of that
information and DOE's characterization plan and to raise any new
.issues. This should occur prioer to the commencement of
characterization. The NRC proposal would allow characterization
activities to proceed prior to an opportunity for commentto NRC.

've do not believe ‘that submission of a draft site
‘charecterization plan would *freeze” the review process since DOE
is required by the NWPA, and by NRC, to submit periodic updates
‘on its characterization activities., NRC, ironically, does not
describe this "post-approval® aspect of its "dynamic"® review
process here nor how it will assess these periodic updete= nor_
address public comments.

) Lastly, the assurances “contained in the Procedural Aoreement
that states and Indian tribes will be given notice of "DOE/NRC
meetings and right of attendance ghould, at & minimum extend to
other interested parties and the public. Substitution of the
Procedural Agreement notification scheme for an open public

comment period on the Draft SCA is not, as suggested by the

Commission, congruent. NRC should include a statement assuring
public participation béyond the Procedural Agreement lest it be
interpreted as a limitation on such participetion. _ :

PP. 16=17) The Commission may want_to point out that Congress in
the NWPA has now reguired DOE to provide states and Indian tribes

with full rights of consultation and cooperation and consequently‘f'

the Commission's original concerns, expressed in Part 60, have
been largely alleviated. What is not stated here, and should be,



is that the Commission's own authority to consult with state
governments and Indian tribes is substantially unaltered by the
NWPA, For example, Sec. 117(c) which izes DOE to enter
into written ag?eements conée ns a spggfgfg ggveag tﬁat they
shall not affect the authority of the Commission. !

p. 27) As noted above, reliance upon ‘the Procedural Agreement
notification scheme to assure participation in the site review
process(Sec. 60.52) does not adequately address the needs of
other interested parties and the public. NRC should include a
statement of intent to provide for public participation beyond
the Procedural Agreement scheme.

p. 34) As noted earlier the deletion of the Draft SCA removes
an important opportunity for public comment on both DOE and NRC
site characterization activities. At a minimum, the Director
should be required to solicit and consider comments on the DOE
site characterization report. While many relevent comments may
be transmitted by DOE's comment process, NRC should, at a
minimum, be required to solicit any relevent comments. The
discretion to solicit comments should be made mandatory.

p. 34) NRC suggests that its review and concurrence in DOE's use
of radiocactive materials in site characterization is optional.
NRC uses the phrase "as appropriate” in subsection (e). NRC's
agreement in DOE's use of radicactive material is ‘not optional
under Sec. 11l3(c) of the NWPA,

P. 34-35) ©NRC should establish a notice and comment process for
the semiannual site characterization reports(subsection (g))
along the lines of the comments allowed on the SCA. This would
provide all parties with an opportunity to bring 'issues to the
Commission's attention involving ongoing site characterization
activities at the same time the Commission was conducting its
review.

PP. 36-38 The participation provisions of Subpart C appear to be
triggered at different points in the site selection process.
Information, to be provided under Sec. §0.51, is triggered by the
submission of a site characterization plan. Consultation in site
review is triggered by Presidential approval of a site fcr
characterization under Sec. 6§0.61. In both cases, it appears to
us ‘that the Commission is withholding information and
Jconsultation until a fairly late stage of the site selection
jprocess., By the time the SCP is submitted, DOE will have
.conducted lengthy site selection activities, will have completed
EA's on the sites and nominated them. Because the amount of time
which elapses between nomination and submission of the SCP is
expected to be only a matter of months, it would seem realistic
to allow states to begin formal information exchanges and
consultation at least at the point of nomination. We think that
this should in fact occur even earlier at the point when a state
iisnotified that it is a "potentially acceptable 3ite” under Sec.
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 STAFF ANALYSIS OF COMMENTS

NRC REVIEW OF DOE'S SITE SCREENING AND SELECTION PROCESS

Comment: Nevada, Minnesota, and the Environmental Policy Institute

commented that the Commission has a broad responsibility to -
review the site screening and selection. process.  They believe
that the NRC is being overly restrictive in its interpretation
of its responsibility by neglecting the site screening and
selection process. They urged the Commission to clearly affirm
its role in site screening and selection in 10 CFR 60.

Staff Response

The Nuclear Waste Policy Act (NWPA) sets out a detailed procedure for site
screening and selection. NRC is given a specific role in this process--
concurrence in the guide]ines for site selection which the NWPA requires
DOE to develop. Ev concurring in the DOE sitin? gu1de11nes the
Commission has essentia11y epproved the site selection process that will
be used by the Secretary to recommend sites for repositories. When the
guidelines are in place, DOE has the responsibility to apply them. No
other NRC role in site selection is inditated..

Site screening and selection information will be contained in the‘
environmental assessments (EA's) which DOE miust prepare. While the NWPA
“makes no provisions for the Commission to review the EA, the staff has
taken the position that the NRC may properly review and comment on the EA.
The bases for reviewing the EA are as follows:

(1) Potential Safety Issues

~Rev1ew of the EA may result in the early 1dent1f1cat10n of potentia]

. safety issues that could affect the Commissfon’s later licensing

responsibilities. The staff will review the EA to identify such
potential licensing issues.

(2) Application of Siting Guidelines |
The staff wi]T review the EA to ascertain if there hes been° |

(a): a clear failure on the part of DOE to follow the procedures
established for application of the siting guidelines; or '

(b) any menifestly unreasonable conclusion with respect to the
consistency of the site with the siting_guidelines.7

e . ENCLOSURE E



(2) Special Expertise

By reviewing and commenting on an EA - as it would any sister
agency s draft EIS - the staff can provide LCE with the benefit of
NRC's special expertise in matters related to the s1t1ng and
operation of nuclear fecilities.

The staff regards the Procedural Agreement with DOE as the appropr1ate
vehicle for assuring early informal interaction between the two agencies,
including interaction with respect to environmental assessments. Because
this interaction on the EA is not mandated by the NWPA, there is no need
to provide for it in the regulations. It would be preferable instead to
explain the policy, as the statement of considerations does, so that all
interested persons are aware of the course that NRC proposes to take.

The commenters also suggested that inmasmuch as the NWPA states that the
site characterization plans are to include "any other information required
by the Commission," NRC should provide for submission by DOE of
information on. its site screening process. However, the information that
may be required under this provision of the NWPA is only that which falls
within the scope of "a general plan for site characterization activities."
NRC will need to know the information about the site that DOE has
developed in the course of its site selection, and this information is
specifically called for. Although site selection information is required
to be submitted under existing Part 60, Congress elected to delete it from
the site characterization plan. Therefore, NRC mill not require.
information about the screening and selection process employed by DOE and
the comparative analyses that led to the recommendation.of particular
sites. A review of the characterization program can be carried out for a
site described in a site characterization plan without a review of the
process by which the site was selected.

With respect to comments on NRC's NEPA role, NRC's statutory.
responsibility under the NWPA is to adopt, "to the extent practicable,"”
the DOE environmental impact statement. The EIS will present as
alternatives, three sites which have been characterized and as to which
the Secretary has made a preliminary determination of suitability for
development consistent with the guidelines which were concurred in by the
Commission. As discussed above, the process used by the Secretary to
compare potentially acceptable or nominated sites and the relative merits
of the sites that led them to be selected for characterization are not
statutorily of concern to the Commission -- because the EIS is to deal
with the sites that actually have been characterized and not with those
that were-not characterized.

DECOUPLING OF PART 60 AND PART 51 REVISIONS WHICH ARE NEEDED TO REFLECT
THE NUCLEAR WASTE FULTCY ACT

Comment : Nevada and the Environmental Policy Inst1tute (EPI) believe that
all revisions to Part 60 and Part 51 to conform them to the KWPA
should be promulgated simultaneously. In particular, they
believe that the revisions concerning NEPA requirements should
accompany the revisions currently being proposed. They believe
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this would assure that a comprehensive and integrated approach
is taken and that any confusion regarding NWPA and NEPA
requirements {s eliminated. EPI contends that much of Part 60
now rests on.NEPA authority so that failure to include NEPA in
-the currently proposed revision casts a cloud over the
Commission's view of its authority to carry out-early site
reviews. EPI believes it may also skew the scope of
environmental assessment review by precluding reviews of
alternatives and comparative analysis.

Staff ReSpdnse:

The staff has not put off considering the responsibilities of the
Commission under NEPA as modified by the NWPA. In developing these ‘
proposed regulation changes,: the staff has specifically evaluated whether
it was necessary for the Commission to take any steps during the site
screening stages to assure meeting its ultimate NEPA responsibilities.
The staff concludes, as explained above, that NRC pre-licensing review
should not be exhaustive, and in this regard it differs from the

commenters., In 1ight of the staff's understanding with respect to NRC's

responsfibilities, it would be important and appropriate to proceed
with the present action without awaiting other changes that will be
proposed "in the 1ight of the NWPA. In view of the need to publish those

changes related to the site characterization plans prior to the rapidly.

approaching time when DOE prepares those plans, it was necessary to
consider. these changes first and separately. TheéSe issues are separézbie
from other NWPA-mandated matters, including NEPA concerns.. The NEPA -
related amendments to NRC rules (1) will define the alternatives that must
be discussed in an environmental impact statement, (2) will exempt the
promulgation of NRC licensing requirements and criteria from environmental
review under NEPA, and {3) will set out the procedures that will be .
followed by the Commission in determining whether or not to adopt the EIS.
(There may also need to be some special provisions if DOE were to develop
a facility exclusively for waste from atomic energy defense activities.)
The alternatives are, in principal part, defined by NWPA. The exemption
for environmental review of the promulgation of licensing rules is also
explicitly stated by that Act. The procedures for adoption of. the DOE
environmental impact statement are mandated generally by NWPA and
regulations of the Council on Environmental Quality. All of these matters
are readily separable from the proposed amendments. Furthermore, the
staff does not anticipate that the 10 CFR Part 51 amendments will address
the commenters' concerns over the pre-licensing review of the DOE: site
selection process.' Therefore, publication of the proposed rule need not
be deferred. - et = : ' : :

ELIMINATION OF THE DRAFT SITE CHARACTERIZATION ANALYSIS.

Commentﬁ Nevada,*Mihnesbta; and the Environmentalinlicy InStitute

commented that the deletion of the provision tor a draft site
- characterization analysis removes an important opportunity for
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public comment on DOE and NRC site characterization activities.
They believe that the provision for a draft site characteri-
zation analysis with mandatory public comment should be

retained. If the draft site characterization analysis is to be',

dropped, the Environmental Policy Institute thinks that at a
minimum NRC should be required to solicit and consider comments
on the DOE site characterization plan instead of leaving the
solicitation and consideration of public comments at the
discretion of NRC. Texas believes that NRC should be required
to solicit, consider, and respend to State comments on the site
characterization analysis prior to it being sent to DOE.

Staff Response:

The rule was promulgated with provision for a draft site characterization
analysis when there were no other provisions for State or public
involvement in the site characterization plan process. Retaining the
provision for a draft site characterization analysis with a public comment
period is unnecessary because of the opportunities now provided under both

the NWPA and the NRC/DOE Procedural Agreement for host States and affected

Indian tribes to raise jissues previously and comment on DOE's site
characterization plan. Given these opportunities, the staff believes that
a requirement or a fixed policy of soliciting comments before issuing its
analysis could result in unnecessary and unproductive delay in the process
of publication of the final site characterization analysis. We will
follow the DOE hearings and be aware of the comments which are given to
DOE by the public. We will also sclicit comments on the site
characterization analysis follewing its issuance.The staff believes that
(as provided in the proposed rule) MRC should have the discretion to
determine, in each particular instance, whether it would be advantageous
to solicit and consider public comments on DOE's site characterization
plan before issuance of its site characterization analysis. The extent to
which early reviews have afforded an opportunity for interested persons to
identify issues of concern, the need for additional expertise that might
not be fully available at NRC, and the impact upon achievement of the
scheduling directives of NWPA, are some of the factors that might be
considered.

CONCERN ABOUT THE BASIS FOR STANDING OF STATES AND TRIBES IN A LICENSING
HEARING

Comment: Minnesota and Nevada believe that States should not be governed
by the 10 CFR Part 2 Rules of Practice concerning standing in &
licensing hearing. They want full party status to be stipulated
by Part 60 for the host State and affected Indian tribes.

Nevada wants full party status for any State or tribe which
contains a potentially acceptable site for a repository. (Note:
to date DOE has identified 6 States with potentially acceptable
sites for the first repository and is considering identifying
such sites in 17 other states for second repository.) Nevada
believes that such designation would accord them greater
procedural rights. They want to "stand on an equal footing"
with DOE during the prelicensing process instead of having the



more limited participation provided in the NRC/DOE Procedural
Agreement. -They believe that designatior as a party in Part 60
would give them rights to participation in the prelicensing
process equal to those of NRC and DOE. Minnesota expresses
concern that currently proposed revisions to 10 CFR Part 2,
April 12, 1984 (49 FR 14698) prevent States, local governments
and Indian tribes from effectively participating in NRC
licensing hearings of any kind.,

Staff Response: = - P

Rights of partiCipaticn in licensing proLeedings are, as noted defined in
Part 2. The tests of standing as set out by § 2.714 are clearly met for
host State participation (and presumably for affected Indian tribes as
well). However, a host State or affected Indian tribe would need to
formalize its intention to participate in licensing proceedings and set
forth the contentions which it seeks to have litigated. § 2.714

explains how this is to be done. Once the State/tribe is admitted as an
intervenor it would enjoy the full rights of a party. These include, with
respect to all matters affecting its interest, the rights to introduce
evidence, put on witnesses, cross examination, full notice and service of
all pleadings, full rights of discovery, and standing to appeal. For
non-host States designated as having potentially acceptable sites, it is
appropriate that their participation in licensing proceedings be
determined by the tests of standing set out in 10 CFR Part 2.

In addition, 10 CFR 2.715(c) of the Commission's regulations provide for
the participation of an interested State (as well as counties and
municipalities) i1n NRC proceedings even if it chooses not to litigate
particular contentions in thé proceeding. In this role the State has an
opportunity to introduce evidence, interrogate witnesses, and advise the
Commission without taking a position on any issue; it may also file
proposed findings and petition for Commission review of a Licensing Board
decision. 10 CFR 2.715(c) extends this opportunity to participate as an
interested State not only to the State in which a facility will be
located, but also to those other States that can demonstrate an interest
cognizable under Section 2.715(c).

In regard to the commenter's concern with the April 12, 1984 Federal
Register Notice related to the Commission's Rules of Practice this

was not a notice of proposed rulemaking. Rather it was & compi]ation of
various suggestions for improvement in the licensing process which have
been brought to the Commission's attention. As noted in the Federal
Register Notice, if, and when, the Coomission decides that any of these
suggestions warrant adoption through rulemeking, a notice of proposed
rulemaking will be issued. This will provide the concerned States and
others with an opportunity to comment on a particular proposal.
Furthermore, since a State can meet the requirements of standing to
participate as a party in an NRC licensing proceeding, and has available
-to it the more liberal participation provisions of 10 CFR 2.715(c), the
suggestions contained in the Federal Register Notice--even if ultimately
proposed by the Commisston--would not prevent States, local governments,



end Indian tribes from effectively participating in NRC licensing
proceedings. .

As to the comment concerning the extent of participation in technical
meetings between NRC and DOE provided for in the NRC/DOE -Procedural
Agreement, the staff does not agree that the host States:and affected
Indian tribes "must stand on an equal footing" with DOE. The meetings are
designed as a means to facilitate information exchange between DCE and
NRC, and it is appropriate that the two agencies be designated the
principals at these meetings. The States and affected Indian tribes are
assured of full opportunities to take up issues with DOE directly under
the consultation and cooperation provisions of NWPA and have also been
assured of their opportunities to discuss with NRC staff, matters
pertaining to NRC's regulatory responsibilities.



UI\‘IITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

' November 27, 1979

OFFICE OF THE

SECRETARY
MEMORANDUM FOR: Lee V. Gossick, Executive Dirgctor
for Operations
FROM: Samuel J. Chilk, Secreta

SUBJECT: STAFF REQUIREMENTS - AFFI ION SESSION

: 79-39, 4:05 pP.M., MONDAY, VEMBER 26, 1979,
COMMISSIONERS' CONFERENCE ROOM, D.C. OFFICE
(OPEN TO PUBLIC ATTENDANCE)

I. lSECY-79-580 - Proposed New 10 CFR Part 60, “"Disposal of
: High-Level Radioactive Wastes in Geologic Repositories -
Procedural Aspects

The Commission, by a vote of 4-0*, approved SECY-79-580,
including the recommendation to publish for comment a rule
that (1) allows DOE to characterize sites by techniques
which may include exploration and in situ testing at
depth, subject to the review and comment of the Director,
NMSS, with opportunity for public comment, but without
a licensing decision, and (2) avoids premature commitment
to a particular site and medium by providing for site
characterization at a number of sites at different
locations and in different geologic media, as set forth
in Enclosure A to SECY-79-580.

(SD) (SECY Suspense: November 29, 1979)

The Commission requested that:

1. the Subcommittee on Energy and the Environment and
the Subcommittee on Nuclear Regulation be informed )
of this action; (SD/OCA) (SECY Suspense: Nov. 29, 1979)

2, a press release be issued upon filing of the
notice of the proposed rulemaking with the Office
of the Federal Register. (SD/OPA) (SECY Suspense: Nov. 29, 197

* Chairman Hendrie was not present but had indicated. hig,
prior approval of the proposed rule and had requested-that
sentence 2 in the first full paragraph on page 7 of
Enclosure A be deleted. Commissioner Kennedy, although
approving the rule, voted to delete the'sentence as$ Qell.

ccC:
Chairman Hendrie
Commissioner Gilinsky
Commissioner Kennedy
Ccamissioner Bradford
Commissioner Ahearne

Commission Staff offices_éaée}}¥§;CL2;7€2



UNITED STATES gc

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

November 21, 1979

OFFICE OF THE

SECRETARY
MEMORANDUM FOR: Lee V. Gossick, Executive
Director for Operations
FROM: Samuel J. Chilk, Secref
SUBJECT: STAFF REQUIREMENTS - BH G ON SECY-79-580 - PROPOSED

SAL OF HIGH-LEVEL RADIOACTIVE
WASTES IN GEOLOGIC REPOSITORIES - PROCEDURAL ASPECTS,

10:35 A.M., MONDAY, NOVEMBER 19, 1979, COMMISSIONERS'
CONFERENCE ROOM, D.C. OFFICE (OPEN TO PUBLIC ATTENDANCE)

The Commission discussed the proposed new 10 CFR Part 60, and its possible
effect upon the licensing of geologic high-level waste repositories.

"The Commission requested:

1. that the Director, Division of Waste Management meet with
Commissioner Bradford to discuss research and technical assistance
projects in waste management.  (NMSS) (SECY Suspense: 11/26/79)

The Commission indicated that all Commissioner Action vote sheets will be
completed by November 26, that Commission action on SECY-79-580 can
’ be completed Monday, November 26.

cc:
Chairman Hendrie
Commissioner Gilinsky
Commissioner Kennedy
Commissioner Bradford
Commissioner Ahearne
Commission Staff Offices
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