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The Honorable Nunzio J. Palladino '
Chairman ' - :

. U.S. Nuclear Regulatory Commission
1717 H Street, N.¥. o
washington, D.C. 20555

Dear Chairman ‘Faliadino: o

Rfter reviewing the Nuclear Regulatory Commission's - proposed changes
in 10 CFR Part 60, the state of Utah joins Texas and Nevads in expressing its
. opposition to severzl aspgcts of these proposed amendments. If adopted, the
amendments could seriously undermine state participztion in the site selection
and repository licensing. processes. - Moreover, the proposed amendments
unnecessarily curtzil the Commission's repgulatory oversight of the critical R
ezrly stapges of repository planning ‘and development. S

. Rccording to the staff materials eaccompanying the proposed
. amendments, the changes in 10 CFR Part €0 are necessary to bring the
Commission's 1licensing procedures into conformity with the Nuclear Waste
Policy Act of 1982. Although the state of Utsh agrees that some changes in
the licensing procedures may be required to better reflect the congressionzl
mandzte contained in ‘the Nuclear Waste -Policy Act, the state finds the
Commission's: proposed changes far more extensive than are necessary to
eliminate - conflicts with the Act. Underlying tne Comnission's proposed
changes is an implicit assumption that Congress intended 2 lesser role in
nuclear waste management for the Nuclear . Regulatory Commission when it pave
. the Department of Energy substantial responsibilities in this area under the
. Nuclear wWaste Policy Act. In view of the extreme importance of ‘the decisions
-involved in "high-level . nuclear waste disposzl, the state believes there is -
substantial justification for formel involvement of the Commission in 21l
aspects of repository siting and development. Any resulting duplication of
effort should be more than offset by the anticipated .benefits from having
access to the Nuclear Regulatory Commission's expertise during the vitally
important early stages of repository development. .
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providing would include those educational or information services and
related actions that are set out in existing § 60.62(d).

The Commissfon has omitted those portions of extsting 8§ 60.62(c)
that contemplate Commission funding of State work in support of the
license review. In light of the Waste Policy Act, funding=of::such work
to improve the State's capacity to-review “a Vi¢ense appficition 4s a~
responsibility of DOE and 1t 1s to be financed out of ‘the Nuclear Waste
Fund. - We do not rule out the possibility that the NRC may contract with
State governments on occasfon for particular services that we may require
in order to be able to discharge our statutory responsibilities
effectively. The execution of such contracts would be carried out under
established procurement procedures and would be subject to applicable
1imitations with respect to competitive bidding and avoidance of
conflicts of interest. See 41 CFR Chapter I (Federal Procurement
Regulations). A further reason for handling such contracts under the
general procurement regulations rather than Part 60 1s that the criteria
for approval of proposals (existing § 60.63, proposed § 60.62(d)) would
be inappropriate when the Commission's purpose is to acquire services
which 1t needs in discharging its own reviewing functions.

Considering this 1imitation of the scope of NRC activities under
Subpart C, the requirement for gubernatorial approval of a State proposal
has been eliminated as being unnecessary. The information required to be
fncluded in the proposal has also been modified to conform to the
Timitation of scope. The Waste Policy Act may-have further limited the
opportunities for states to recetfve funding/from-the NRC, * the Commission
‘is of.the view that Congress intended that:DOE should assume the Federal
-responsibility for activitiaes of ithe types described “in Sectiodsﬂllﬁ and
118 and that such activities should:be financed out of the Nuclear Waste
#‘Fund rather than out of NRC appropriations.

Existing § 60.64, pertaining to participation of Indian trfbes, has
been incorporated in the substantive provisions abplicable to States.
The change has been made for editorial reasons and is not intended to
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In addition to its general concerns abDUt tne scop° of tne propased
amendments to 10 CFR Part 60, the state has several specific objections to tne
proposed changes. First, tne state is deeply concerned about the elimination
of Section 60.11 and the addition of proposed Section 60.16, which togetner
would eliminate Nuclear Regulation Commission review of the site selection
process. Under this proposed change in procedures, the Commission will review
less information about proposed repositories, and it will do so at a later
point in time. The elimination of Section 60.11 &lso entzils the elimination
of one opportunity for affected states to comment on.the information contzined
in the site characterization report. Tne staff material accompanying tne
proposed amendments assumes that the public review process ‘set fortn in the
Nuclear Waste Policy Act will provide an adequate opportunity for state
comment. As indicated above, the state does not agree that .the Nuclear WKaste
Policy Act implicitly preempted the Commission's regulations relating to
repository licensing. . Accordingly, the state finds it desirable ‘to have an
. opportunity to comment on the draft site characterization report required by
current Section 60.11 as well as participating in the public review process
provided by the Nuclear Waste: Policy Act. In this way, the state can be
assured of an ongoing role in the repository siting and development process as
we;;iasia continual relationship with both the Department of Energy and the
Commission.

- The state's second specific concern is closely related to the first.
- The proposed amendments to Subpart C of 10 CFR Part 60 substantially reduce’
opportunities for affected. states to: interact _and .consult -with the
Comnission. In explanation of this proposed change, the Commission has stated:

Since the concern of the states and affected Indian
Tribes will be dealt with primarily under the
statutory consultation and cooperation procedures (of
NWPA), the Commission has eliminzted reference to any
consultation and activities by NRC that are more
appropriately and directly czrried out by DO’ under
those procedures. - :

NRC Proposed Rule, Enclosure A at 26.

The state has been frustrated time and again in its efforts to obtain
information and other cooperation from the Department of Energy. In view of
the Department of Energy's failure to comply with its obligations under the

‘ Nuclear - Waste Policy Act, the premise for the Commission's deletions from
“Subpart C is faulty. If the Commission reduces opportunities to interact with
it in the, licensing process because it is operating under the mistaken
assumption that the Department of Energy is already providing full cooperation
"to affected states, the states may be effectively foreclosed from

- participating in decisions concerning the repository. :

' The state's final objection to the proposed amendments relates to
funding for state involvement in repository planning. The proposed amendments
would eliminate the provision of the current Section 60. 62(c) for funding by
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an environmental impact appraisal and negative declaration 1is required
for this proposed regulation.

PAPERWORK REDUCTION ACT STATEMENT

Sections 60.62 and 60.63 of this proposed rule amend information
collection requirements that are subject to the Paperwork Reduction Act
-of 1980 (44 U.S.C. 3501 et seq.). This rule will be submitted to the
Office of Management and Budget for review and approval of the '
information cdllection requirements. |

. REGULATORY FLEXIBILITY ACT CERTIFICATION

In accordance with the Regulatory Flexibility Act of 19380 (5‘U.S.C.
605(b)), the Commission certifies that this rule will not, if
promulgated, have a significant economic impact on a substantial number
of small entities. This proposed rule relates to the licensing of only
oﬁé:ent1ty,;the u.s. Department of Energy, which does not fall within the
scope of the definition of "small entities" set forth in the Regulatory
Flexibilfty Act.

LIST OF SUBJECTS IN 10 CFR PART 60

High-level waste, Nuclear power plants and reactors, Nuclear
materials, Penalty, Reporting and recordkeeping requirements, Waste
treatment and disposal.

ISSUANCE

For the reasons set out in the preamb]e and under the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1974, as amended, the Nuclear Waste Policy Act of 1982, and 5 U.S.C.
553, the Nuclear Regulatory Commission proposes to adopt the following
amendments to 10 CFR Part 60.

04/25/84 30 Enclosure A
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the Nuclear Regulatory Commission of state work in support of license review,
Once again, this action is based on the Comnission's' .belief that the
Department of Energy is responsible for this aspect of . cooperation with
affected states. See Nuclear Regulatory Commission Proposed -Rule, Enclosure A
at 28. The Commission's intention of removing its funding for state
involvement in the licensing process is not supported- by the state's
experience in attempting to obtain funds from the Department of Energy. If
the state of Utah's experience with tne ODepartment of Energy is
representative, there appears to be supstantial doubt about the Department's
comnitment to providing adequate funding for state involvement in repository
planning.

In conclusion, the . Nuclear Regulatory Commission's proposed
amendments to the licensing procedures contained in 10 CFR Part 60 are based
on an overly restricted view of the Commission's role in the planning and
. development of & high-level nuclear waste repository. The amendments also
reflect unrealistic assumptions about the adequacy of the Department of
Energy's performance of its obligations under the Nuclear Waste Policy Act.
To ensure adequate participation by the Commission, the Department of Energy,
and affected states, the Commission should, therefore, reevaluate and curtail
the extent of its proposed changes.

£ sincergly, o
Loltnv tor btfir—
Governor
SMMsML: jh
.Ec: Donald Hodel, Secretary of Energy
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10 CFR PART 60--DISPOSAL OF HIGH-LEVEL RADIOACTIVE
WASTE IN GEOLOGIC REPOSITORIES: AMENDMENTS TO LICENSING
PROCEDURES ‘

This paper involves several policy questions.

To request Commission approval to publish proposed

amendments to 10 CFR Part 60 related to site characterization
and the participation of States and Indian tribes in the
process of siting, licensing, and development of high-level
radioactive waste disposal facilities.

Final 1icensing procedures which set forth a regulatory
framework for licensing geologic repositories for the

disposal of high-level radioactive waste (HLW) were published
on February 25, 1981 (46 FR 13971). These licensing procedures
include provisions dealing with site characterization and
the participation of States and Indian tribes in the

process of siting, licensing, and development of a geologic
repository. ' ‘

In the statement of considerations to the proposed rule 10
CFR Part 60--Licensing Procedures (44 FR 70408), the
Commission indicated that the procedures were “designed to
allow affected States to participate to the fullest extent
possible within the 1imits of the Commission's authority
and the States' own desires and capabilities" (44 FR
70412). The Commission stated, however, that “provisions
for State participation would be reviewed in the light of
any pertinent statutory changes that may be enacted" (44 FR
70408). The final rule added provisions to ensure Indian
tribes the same opportunities for participation as given to
States, but did not otherwise significantly change the
procedures for participation in the proposed ruie.




. 7
"The Commissioners

The existing 10 CFR Part 60 procedural regulations were
written in the absence of any comprehensive legislation or
other framework specifying the respective roles of NRC, DOE
or the States and Indian tribes in the site selection
process. Consequently, 10 CFR Part 60 alone specified
opportunities for public participation. It requires, among
other things, that NRC issue a draft site characterization
analysis for public comment, that NRC answer questions from
States/Indian tribes pertaining to DOE's site )
characterization report (renamed a site characterization
plan in the proposed amendments), and that NRC provide DOE
documents to intzrested parties. It requires that a site
characterizatior report submitted by DOE contain
nformation on site selection which the Commission would
use in making National Environmental Policy Act
determinations. The regulation has detailed provisions
describing how States and Indian tribes may submit
proposals to NRC for participation in the licensing
process.

Since then, pertinent statutory change has been brought
about by the Nuclear Waste Policy Act of 1982--42 U.S.C.
10101 et seq. (Waste Policy Act). The Waste Policy Act now
defines the roles and responsibilities of NRC and DOE in
their interaction with one another and in their interaction
with the States, tribes, and general public. The Waste
Policy Act requires that DOE consult and cooperate with the

States and tribes at many specified points throughout the ___.

repository siting and development process. It requires,
for example, that DOE issue its site characterization plan
for public comment and directs DOE to hold public meetings
during a mandated siting process. It requires DOE to
provide funding to States and tribes to support their

- participation in the repository siting process, including

support for providing information to their residents
regarding any activities of the Commission. The Waste
Policy Act requires added procedural steps of DOE between
the time when DOE identifies a potential site, and the time
when 1t submits a site characterization plan to the NRC.
The Waste Policy Act specifies the content of the site
characterization plan, with some differences from what is
required by 10 CFR Part 60. In particular, the site
characterization plan would not include site selection
information. The Waste Policy Act specifies that DOE will
prepare an environmental assessment for each site nominated
for characterization. The content of these environmental
assessments is specified and includes the type of site
selection information previously required by 10 CFR Part 60
in the site characterization report.
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While the Waste Policy Act does not require the Commission
to alter its principle of allowing States and affected
Indian tribes the fullest opportunities possible for
participation, certain revisions to the procedures in 10
CFR Part 60 are necessary to bring the procedures in the
rule in accordance with the procedures ‘contained in the
Waste Policy Act, and to factor in the experience gained in
carrying out the pre-licensing consultation process since
the existing procedures were adopted. ~

Thus, it is necessary to amend 10 CFR Part 60 to (1)
provide a framework for State, tribal and public
participation consistent with the Waste Policy Act, (2)
avoid duplication of effort, and (3) conform the licensing
procedures to the site selection process specified by the
Haste Policy Act. In addition, some changes are desirable
to reflect better NRC's pre-licensing evaluation

process as it has evolved since the licensing procedures
were promulgated. The staff's recommended changes are
found in Enclosure A.

The net result of the combined provisions of the Waste
Policy Act and the proposed amendments to 10 CFR Part 60
will be to provide the States, affected Indian tribes and
the general public with equal or greater opportunity for
participation in the repository development and licensing
process than existed under 10 CFR Part 60 alone. Since the
proposed amendments to 10 CFR Part 60 would alter the. .
procedures under which States, Indian tribes and the public
could participate in the NRC review process, the staff has
made efforts to obtain the views of States and public
interest groups on the proposed revision. Summaries of
staff efforts to obtain the views of States and public
interest groups on the proposed revisions are provided as
Enclosures B and C. It is expected that some State
representatives may argue that, since .the Waste Policy Act
does not expressly require NRC to change its licensing
procedures, Congress did not intend for NRC to modify those
provisions in Part 60 that speak to NRC relations with

States and affected Indian Tribes.

It is also expected that some of the changes will be the
focus of special comment. )

These are:

. A significant change to the Site Characterization Plan
(SCP? review process, which may be a controversial
{ssue, 1s the deletion of NRC review of DOE's site
selection process. Information concerning the site
selection process will no longer be required in the
SCP because the Waste Policy Act now requires this
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Recomr=ndations:

information to be in an environmental assessment (EA)
instead of in the SCP. NRC is not required by Taw.or
regulation to review the EA. Thus, there is some
concern regarding NRC's exerting less influence on the
site selection process than would be exerted under the
existing rule. :

. There may also be controversy resulting from &
possible misperception that there has been a
significant narrowing of state opportunities to
participate in the NRC pre-licensing process,
particularly regarding opportunities for funding by
NRC of state activities. This would not result from
the proposed amendments.

. Another potential issue is the nature of NRC review of
DOE's environmental assessments. An analysis-of the
Commission's NEPA responsibilities as modified by the
Waste Policy Act will be prepared in connection with
the development of amendments to 10 CFR Part 51. The
proposed rule contemplates that NRC will be reviewing
environmental assessments in the light of the NRC/DOE
procedural agreement. The review would not be of the
process by which DOE screened sites and compared
alternatives; some State representatives have
suggested that this will not suffice to meet the
Commission's NEPA responsibilities.

" Commission resource needs to implement the provisions of 10

CFR Part 60 have been reflected in programmatic budget
requests. Thus, no significant new resource expenditures
will be required by issuance of the amendments.

That the Commission:

1. Approve for publication proposed amendments to 10 CFR
Part 60 dealing with site characterization and the
participation of States and Indian tribes, and the
accompanying Statement of Considerations, as set forth
in the draft Federal Register notice in Enclosure A.

2. Certify that the revised rule, if promulgated, will
not have a significant economic impact on a
substantial number of small entities. This
certification is necessary in order to satisfy the
requirements of the Regulatory Flexibility Act,

5 U.S.C. 605(a). ‘

3. Note:
2) Under the exemption set out in 10 CFR 51.5(d)(3),

no environmental assessment is befng prepared in
connection with this action.
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b)

c)

d)

e)

f)

g) -

h)

1)

3)

Sections 60.62 and 60.63 ¥ this proposed rule
amend fnformation collecticn requirements that
are subject to the Paperwork Reduction Act of
1980 (44. U.S.C. 3501 et seq.). This rule will be
submitted to the Office of Management and Budget
for review and approval of the information
collection requirements. :

The Chief Counsel for Advocacy of the Small
Business Administration will be informed by the
Division of Rules and Records of the
Certification regarding economic impact on small

entities.

The Subcommittee on Energy and the Environment of
the House Interior and Insular Affairs Committee,
the Subcommittee on Nuclear Regulation of the
Senate Committee on .the Environment and Public
Works, the Subcommittee on Energy, Nuclear
Proliferation and Federal Services of the Senate
Committee on Government Affairs, and the
Subcommittee on Energy and Power of the House
Interstate and Foreign Commerce Committee will be
informed by a letter similar to Enclosure D.

The O0ffice of Public Affairs has determined that
it is not necessary to issue a public

- announcement for the proposed amendments.

However, a copy of this Commission paper package
is being placed in the Public Document Room.

A regulatory analysis is contained in
Enclosure E.

A copy of the NRC/DOE Procedural Agreement
referenced in Enclosure A is attached as
Enclosure F.

If approved, this notice of proposed rulemaking
would be published in the Federal Register
allowing 60 days for receipt of public comment.

The proposed amendments involve matters related
to the DOE siting guidelines. Both are concerned
with the site selection process mandated by the
Waste Policy Act and the roles of DOE, NRC, and
the States and affected Indian tribes.

The Commission has recently approved proposed
amendments to 10 CFR Part 60 technical criteria,
related to disposal in the unsaturated zone
(SECY-83-444), The Commission will also be
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receiving shortly an Advance Notice of Proposed
Rulemaking related to the definition of HLW. It
1s not necessary that the Commission defer
consideration of 10 CFR Part 60 amendments until
the latter package is received.

k) A comparative text of the proposed amendments 1is
included.

Executive Director for Operations

Enclosures: As stated

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, July 13, 1984.

Commission Staff Office comments, if any, should be submitted

to the Commissioners NLT Friday, July 6, 1984, with an infor-
mation copy to the Office of the Secretary. 1If the paper is

of such a nature that it requires additional time for analytical
review and comment, the Commissioners and the Secretariat should
be apprised of when comments may be expected.

DISTRIBUTION:
Commissioners
oGC

OPE

oI

oca

o1ia

OPA

REGIONAL OFFICES
EDO

ELD

‘ACRS

ASLBP

ASLAP

SECY
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NUCLEAR REGULATORY COMMISSION
10 CFR PART 60

DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTE
IN GEOLOGIC REPOSITORIES:
AMENDMENTS TO LICENSING PROCEDURES

AGENCY:‘} Nuclear-Reguiatory_Commission.
ACTION:  Proposed rule.

-SUMMARY The Nuc]ear Regu]atory Commission is proposing revisions to
procedures with respect to NRC reviews of license app1ications for disposa]
of high-level radioactive waste in geo]ogic repositories For the most
. part, the revisions reflect the provisions of the Nuclear Waste Po]icy Act

~ of 1982, particiaarly "as they reicte to- site characterization and the

participation of States and Indian tribes 1in the process of siting,
1icensing, and development of disposal faciiities

DATES: Comment period'eXpires (insert'date GOIdays from date'of Federal
Register publication). ‘Comments received after (insert date 60 days
after pub]ication in the Federal Register) will be considered if it is

practical, to do so, but assurance of consideration cannot be given except
as to comments fiied on or before that date o

ADDRESSES Submit written comments and suggestions to: Secretary of the
fCommission u.s. Nuclear Reguiatory Commission washington DC 20555,
" Attention: Docketing and Service Branch. Copies of comments received

~

04/25/84 1 Enclosure A
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-

may be examined at the Commission's Public Document Room, 1717 H Street
NW., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Patricia A. Comella, Deputy Director,
Division of Health, Siting and Waste Management, Office of Nuclear
Regulatory Research, U.S. Nuclear Regulatory Commission, Washington,
DC-20555, telephone (301)427-4616.

SUPPLEMENTARY INFORMATION: The Nuclear Regulatory Commission (Commission
or NRC) in 1981 promulgated procedures for licensing Department of

Energy (DOE) facilities for disposal of high-laevel radioactive wastes in
geologic repositories (46 FR 13971, February 25, 1981). More recently,
Congress has established a definite Federal policy for such disposal.
Nuclear Waste Policy Act of 1982, Pub. L. 97-425, 42 U.S.C. 10101 (Waste
Policy Act). Séction 121 of the Waste Policy Act directs the Commission,
not later than January 1, 1984, to promulgate technical requirements and
criteria that it will apply in approving or disapproving license appii-
cations with respect to geologic repositoriés. The Commission has complied

__._with this_ggguiremegg_gy;publishingvfina] technical criteria (48 FR 28914,

June 21, 1983). The Commission is now turning to a review of its previously
adopted procedures. One objective is to reflect the provisions of the
Waste Policy Act. In addition, however, the Commission is taking this
opportunity to clarify its procedures in the light of experience gained
over the past three years in consultations on the SCA reviews of DQE
siting projects and in 1ight of the extensive prelicensing interaction
process now underway between NRC, the states, and DOE.
The principal aspects of the licensing procedures that the Commission
_ has under review concern (1) the role of NRC during site screening and
site characterization activities, (2) State, tribal, and public partici-
pation in NRC activities with respect to geologic repositories, (3) NRC
responsibilities under the National Environmental Policy Act (NEPA), (4)
procedures and standards for identifying categories of material as
high-level radioactive wastes, and (5) changes, especially with raspect
to content of the license application, needed to conform the licensing

04/27/84 2 Enclosure A
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procedures to the technical criteria.? The présént rulemaking proposal
deals with the first two of these topics; because the two are so inter—
twined they will be treated together.

. Background

In 1974, when :the Atomic Energy Commission s functions were divided

"between the Energy. Research and Development Administration (ERDA) and the

Nuclear Regulatory Commission, Congress provided generally that ERDA -

high-level waste disposal facilities were to be subject to NRC's regula-

tory and,licensiqgfauthority (42 U.S.C. 5842). NRC's role with respect

to such facilities remained unchanged when the functions of ERDA were

transferred in 1977 to: the new Department of Energy (DOE) (42 U.S.C. 7151).
" Although the Atomic Energy Act recognizes the'interest_of the

States in the peaceful uses of atomic energy and the need for coopera-

tion with the:States with respect to the control of radiation hazards,

‘the Federal government was authorized to regulate the disposal of
" high-level radiocactive waste to protect public health and safety-

(42 U.S.C. 2021(c), 10 CFR 150.15). Nevertheless, the Act recognizes-
the need for cooperation with the States, 42 U.S.C. 2021(a), and it is

‘Issues pertaining to NEPA will require modifications to 10 CFR

"Part 51.  Amendments to 10 CFR Part 51 to reflect the Waste Policy Act
will be the subject of a subsequent rulemaking. However, actions which
the Commission may take relative to environmental assessments required

by the Waste Policy Act are discussed later in this statement. Considera-
.tion of the definition of HLW is reserved, and the Commission anticipates
publication of an advance notice of proposed rulemaking on this topic

in coming months. - The content of application section will be reviewed
after issuance of DOE siting guidelines under, the Waste Policy Act to
take such guidelines into" account if and as appropriate. The Commission
would welcome suggestions from interested persons with respect to

other changes that may be needed to reflect provisions of the Waste
Policy Act. _ : : . ,

04/25/84 3 Enclosure A
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Commission practice to consult with State and Tocal goveraments on
matters of common interest.? : |

Recognizing that further legislative guidance would help to define
appropriate forms of consultation and cooperation, Congress in 1978
directed the Commission to prepare a report on means for improving the
opportunities for State participation in the process for siting, licen-
sing, and developing nuclear waste storage or disposal facilities. NRC
Authorization Act for Fiscal Year 1979, Pub. L. 95-601, Sec. 14(b).

After consultation with the States, the Commission submitted {ts report
to Congress in 1979. Means for Improving State Participation in the
Siting, Licensing and Development of Federal Nuclear Waste Facilities,
NUREG-0539, reprinted in Nuclear Waste Isolation Pilot Plant (WIPP):
Oversight Hearings Before the Subcommittee on Oversight and Investiga-
tions of the House Comm. on Interior and Insular Affairs, 96th Cong.,
1st Sess. 514-601 (1979) (the NRC Report). The NRC Report, "based on
the premise that State involvement in any national nuclear waste manage-
ment program is a critical element in making the program work," {included
several procedural and substantive recommendations.

The value of such State involvement == for the Commission as well as
for the States -- was emphasized as the NRC developed a framework for
licensing geologic repositories for high-level radioactive waste (10 CFR
Part 60). The first step in this process was the Commission's publication
of a Proposed Genaral Statement of Policy (43 FR 53869, November 17,
1978). This document contemplated that the Commission would make licensing
determinations before DOE commenced construction of a repository shaft.
DOE would be encouraged, howéver, to consult informally in advance with
NRC staff. At this early stage, NRC would po¥nt out aspects of a location
selected by DOE which might require special attention or present special

42 U.S.C. 2021 is a codification of a 1959 statute which added a
new Section 274 to the Atomic Energy Act of 1954. Section 274
established procedures and criteria for discontinuance of Federal
regulatory responsibilities with respect to byproduct, source, and
special nuclear materials and the assumption thereof by the States.
However, under Section 274, the regulation of high-level waste
disposal for safety reasons remained a Federal responsibility. See
Pacific Gas & Electric Co. v. Energy Commission, u.s. _ , 75
L.Ed.2d 752, 774 (1983).

~

04/25/84 4 Enclosure A
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problems and NRC would help to define the kinds of information needed
for licensing decisions. As noted, repository construction (including
sinking of the main repoSitory shaft) would require licensing actfon.
Site characterization would continue during repository construction,

with the data to be reviewed before issuance of a iicense authorizing
receipt of radioactive material. Upon commencement of NRC's. informa]
review, NRC would publish a notice 1n the Federal RegisterL send copies
of information submitted by DOE to State and local officials and offer
to méet with those officiais to provide information and expiore possibil=
ities of their participation in the iicensing process.

After soiiciting and considering views, the Commission next proceeded
.‘to 1ssue a proposed rule. One significant difference from the policy
“statement was that DOE would be permitted to sink shafts’and engage in
site characterization activities at depth before formal 1icensing pro-
ceedings were commenced. DOE's site characterization plans would never=
theless be reviewed in considerable detail in advance, with opportunity
for pubiic comment on an NRC draft site characterization’ analysis The

proposed rule incorporated detaiied provisions to ensure extensive
| opportunities for State and pubiic participation.’ ~ These procedures were
“designed to allow affected States to participate to the fullest extent
possible within the 1imits of the Commission $ authority and the State's
own desires and capabi]ities " The Commission observed, however, that
"provisions for State participation would be reviewed 1in the,light of
any pertinent statutory changes that may be enacted." Moreover, it noted
that the extent of State partic*pation may be affected by 1egisiative
action on the matters discussed in the NRC Report (44 FR 70408 December 6,
1979). .

The final rule added provisions with respect to: notice to and
participation by Indian tribess However,,inasmuch as puh]ic comments on
the proposed rule pointed out no serious deficiencies in the opportuni-

. ties for State and public participation the provisions that had been
proposed were adopted without materiai change (46 FR 13971 February 25,
1981). _
Both the proposed ru1e and final rule contempiated that DOE would
characterize several sites at depth, primarily so as to enabie the

04/25/84 - 5 Enclosure A
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Commission to discharge its NEPA responsibilities with respect to evalu-
ation of alternatives. With this in mind, DOE would have been required,
as discussed below, to include information concerning {ts site selectibn
process in 1ts site characterization report to NRC.

The Existing . Requlations

The principal aspects of the existing licensing procedures that are
of present interest relate to (1) submission of DOE's site characteriza-
tion report, (%) public notice of receipt of the site characterization
report, (3) the preparation of a site characterization analysis by NRC,
(4) consultation between NRC and States and Indian tribes, (5) partici-
pation in NRC reviews, and (6) procedures for the formal hearing process.
It will be useful to review the present language of 10 CFR Part 60 with
respect to these items before turning to the changes that we propose to
adopt.

1. Site characterization report (§ 60.11).

NRC requires that DOE submit a site characterization report 'as
early as possible after commencement of planning for a particular geologic
" repository operatfions éféajiand"pr1vr"ta‘sf;e~characterfzat10n," Both
the timing and required content of this report reflect the statutory
directive in Section 14(a) of the NRC Authorization Act for 1980, Pub.

L. 95-601, which provides: 1?\

Sec. 14(a) Any person, agency, or other entity proposing to
develop a storage or disposal facility, including a test
disposal facility, for high-level. radicactive wastes, or
jrradiated nuclear reactor fuel, shall notify the Commission
as early as possible after the commencement of planning for a
particular proposed facility. The Commission shall in turn
notify the Governor and the State legislature of the State of
proposed situs whenever the Commission has knowledge of such
proposal.

The Commission, in proposing its licensing procedures, made specific
reference to this statute and explained that 1ts rule would “ensure that
the notice from the Department will, in fact, initiate a meaningful,
substantive review" (44 FR 70409). The site characterization report,
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together with the NRC staff assessment thereof and meetings between NRC staff
and State officials and other interested persons, "assures an early opportunity
for other Federal and State agencies and the public to become involved in the
decision making process” with respect to DOE's site characterization and site
selection programs. Ibid. -The.review process-would provide.NRC .an opportunity

'to identify and consider.a broad range of -public .concerns; this would assist

NRC in the preparation of a comprehensive and reasoned analysis.

(The site characterization?rEport -would.include.more than .a-descrip-
.tion:of .the site.and the program to be-undertaken .to characterizenthe
ability.of.-the site to achieve waste isolation. -lIt. wouldvalso,discuss
"the method by which the site was selected for site characterization...
and....a description of the decision process.by.which the site.was
selected for characterization, including the means used.to_cbtain public,
Indfan tribal and State views during»seIectfon:“ Alternative media and
sites at which DOE intends tc carry out site characterization would be
identified. DOE's report on these topics would enable the Commission to
consider whether additional information might be‘needea by the Commission
in discharging its NEPA respdnsibilites (46 FR 13972).

2. Notice and pub]ication (§ 60 11) : :
As directed by Sectior 14(a) of -the 1980 NRC Author1zation Act, NRC
rules provide for notice to the Governor and the State legislature of
the State of proposed situs whenever a site characterization report is
received Although not required to do so by law, NRC-would aiso (1)
: transmit copies-of the site characterization report to these addressees,
(2) provide similar notice to local officials, tribal organizations, and
Governors of contiguous States, and (3) publish in the Federal Register
notice of receipt of the site characterization report which, among other
things, will advise that governmental and Tribal officials may request
consultation with NRC staff.

3. Site characterization analysis (§ 60.11).

- The rules provide that NRC.will.review.the site characterization
report.and prepare a draft site characterization analysis which dis-
. cusses the informatfon submitted by DOE, and that a..request for public
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‘w

comment on the draft site characterization -analysis is to be published
in the -Federal Register; copies are to be transmitted to the Staté and
local officials and Tribal organizations who had previously received
notice under the rule. It was anticipated that NRC would hold local

- public meetings in the immediate area of the site to be characterized,
both to disseminate information and to obtain public input, but this 1s
not an explicit requirement under the rule. .-After-z-comment-period of
at least 90 days, NRC would transmit a final site characterization
analysis to DOE. As noted above, these procedures were designed to
solicit comments that would assist NRC to prepare a comprehensive and
reasoned analysis. ' ‘

4. Consultation (§ 60.61, § 60.64(a)).
Under Part 60, NRC staff would consult with State government and
Tribal officials, on written request, to keep them informed of NRC yiews
on the progress of site characterization and to notify them of NRC
meetings and consultations with DOE. NRC would respond to written
questions or comments from these officials and transmit such responses
to DOE. Consultation would not be limited to site characterization, but
could include a review of NRC licensing procedures and the type and =~~~
scope of State and Tribal activities in the license review permitted by
law as well.

5. Proposals for State participation (8§ 60.62-60.64). _

The NRC Report (at 18-24, 27-28) distinguished between improvement
of State participation in the NRC review process on the one hand and, on
the other, the carrying out of an "independent State review" of a proposal
to store or dispose of nuclear waste. The Report identified several
avenues for State participation in NRC reviews that could be implemented
under existing law. These included support from NRC in the form of
educational or information services, exchange of personnel under the
Intergovernmental Personnel Act, and contracts for technical services
needed by the Commission. Besides the activities that could be carried
out under existing law, the Report (at 28) recommended that the Congress
"astablish a grant program to allow the States to participate more fully
in the Federal waste management program."
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Part 60 provides .for State participatfon .in:the review of a site
characterization report and/or license application. A .proposal initfated
by the State would describe how the State wishes to participate in the
review and how it plans to facilitate ioca!fgovernment'and'citizen "
participation, and it would include funding estimates of work to be done
undér contract with the NRC. Subject to the availability of funds and
Tegal constraints; NRC would approve State proposals that it finds will
enhance communications with the State and contribute productively to
NRC's license review. - %

Under the State participation prov1sions, proposals can . be- submitted
by any State “"potentially affected“ by the siting of a repository, even
if the prospective repository site is in a different State. By the same
token, Indian tribes "potentially affectec” by the siting of a repository
"may submit proposals for participation in the same manner as the States.

6. Formal licensing procedures. : . :

The NRC rules provide that notice of specified events (docketing,
hearing, proposed issuance of license, issuance of license) will be
published in the Federal Register; there are additional specific require-
" ments for notice to State and local officials (and to Tribal organizations
"{f a repository is to be located within an Indian reservation). 10 CFR

§§ 2.101-2.106.. Affected States and Indian tribes desiring to participate
"as a party to a 'licensing proceeding may petition for leave to inter-
vene; and they may also participate in a more limited capacity as provided
by the regulation. 10 CFR §§ 2.714, 2.715.

The Needed Revisions’ S :
‘One of the purposes of the Waste Policy Act is to define the rela-
tionship between the Federal government and the State governments, and
‘between the respective Federal agencies, with respect to the disposal of
‘high-level-radioactive waste. The Act prescribes. in great detail proce-
dures for DOE to consult and cooperate with the States (and affected
Indian tribes) with respect to determining the suitability of an area
for a repository and with respect to other issues arising in connection

with the planning, siting, development, construction, operation, or
closure of such a facility (Sec. 117, 42 U.S.C. 10137). DOE is directed
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to make initial grants to States with potentially acceptable sites for a
repository and, subsequently, to provide further grants to any State in
which there is a site approved for characterization (Sec. 116(c),

42 U.S.C. 10136).- The latter grants are to enable the States, among
other things, to review potential 1mpacts of the repository upon the
State and its residents and to provide information to such residents
regarding the activities of DOE or the Commission with respect to the
sfte. DOE is also directed to provide financial and technical assis-
tance to a State in which a repository is to be l?cated, after NRC

has issued a construction authorization, in order to mitigate the
impacts of development of the repository. Ibid. The Waste Policy Act
also contains requirements that DOE hold public hearings at several
stages of site selection and characterization [Sec. 112(b)(2),

42 U.S.C. 10132 (nomination); Sec. 113(b)(2), 42 U.S.C. 10133 (charac-
terization); Sec. 114(a)(1), 42 U.S.C. 10134 (recommendation for
development)]. The designation of a site as suitable for application
for a construction authorization will not be effective over State
objections except pursuant to a Congressional resolution which there-
after becomes law (Sec. 115, 42 u.s.cC. 10135).

The Waste Policy Act reconfirms the authority and responsibility of
the Commission to review a specific repository proposal, pursuant to the
Atomic Energy Act, in order to protect the public health and safety. The
Waste Policy Act provides for Commission review prior to site characteri-
zation, as well as in a formal licensing proceeding, and for a Commission
determination as to whether a repository of a particular design at a
specified site will provide adequate {solation of radioactive waste. The
Waste Policy Act makes no specific provision for, the Comm1ssion to
engage in, or independently review, the processes of site screening and
selection. The Commission's only prescribed participation in this
selection process comes in NRC's review and concurrence in guidelines
for the recommendation of sites for repositories (Sec. 112(a), 42 U.S.C.
10132). However, the Commission will review DOE's draft environmental
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: assessments as it would review any other information on site investigation and

site characterization, in order to allow early identification of potential
licensing issues for timely resolution. Reviews will.be -carried out in accord
with the ‘procedural agreement between NRC and DOE for . interface during site

1investigation and site characterization 3

While the Waste Policy Act establishes new procedures for the
high-level waste management program, the Connnssion remains entirely
free to consult with the States and Indfan tribes, at its own inftiative
or theirs with respect to any matter pertaining to NRC's regulatory
role. Although specific channels are established for States and Indian
tribes 'to engage in consultation and cooperation with DOE, these cannot
substitute for direct interaction with NRC with respect to this agency's
functions. Nevertheless, an examination of the details of the Waste
Policy Act highlights differences from Part 60 which need to be taken
into account In addition, there are some changes -- particularly with
respect ‘to funding of State participation -- that would have been desir-
able even in the absence of the new legislation " The need for revisions
can be analyzed using the same headings as before ' :

1. Site characterization rep‘rtl

As is the case ‘under the existing regulations it is appropriate that the
submission of information about a site and plans for characterization ‘of the
site should be the occasion for commencing NRC's initial substantive
review. However, the Waste Policy Act specifies a number of actions DOE must
take before such information fs required to be submitted to NRC. Further,
the Waste Policy Act calls for NRC to review information of narrower scope
than that which, under 10 CFR Part 60, was to be included in the DOE site
characterization report.

Aﬁﬁrocedurfl‘hgreement between the U.S. Nuclear Regulatory Commission and

the U.S. Department of Energy identifying guiding principles for
interface during site investigation and site characterization.

48 FR 38701, August 25, 1983. The Procecural Agreement is designed to
assure ‘that an information flow is maintained to -facilitate each agency's

o accomplishment of its responsibilities relative to site investigation

and characterization. The Procedural Agreement also provides that DOE
is to notify potential host States and affected Indian tribes of
technical meetings between DOE and NRC technical staff and that DOE is
to invite those States and tribes to attend. These technical meetings
will be open meetings, with members of the public being permitted to
attend as observers.
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Under § 60.11, the site characterization report was to be furnished to
NRC “as early as possible after commencement of planning"for'a particular
repository. In contrast, the Waste Policy Act réquiTes that DOE first
nominate several sites (after holding public hearings and consulting with the
governors of affected StateS) and that particular locations would then be
recommended as candidate sites which, if approved ‘by the President. would be
eligible for site characterization.

The new law marks this time -- before DOE proceeds to sink shafts --
as the point when the site characterization plan is submitted. Whenthe
Commission reviews this plan, the site to be characterized will already
have been the subject of extensive scrutiny. It will have been described
in an environmental assessment in which the siting guidelinés are
applied and will have been discussed at public meetfngs at which public
comments will have been solicited and received. It also will have been
reviewed by both DOE and the President in the course of the nomination
approval process. Extensive data gathering programs may have been carried
out in conjunction with these activities.

DOE may very well need to make choices and commftments in the
course of such data gathering that could have a sign1ficant bearing upon
the safety and licensability of a repository. The drilling of boreholes
for testing purposes, for example, could affect the integrity of a
repository that might be constructed at the site. Close coordination
between DOE and NRC is therefore needed prior to submission of the site
.characterizatfon report so as to facilitate the early identification of
issues of potential safety significance and so as to afford an oppor-
tunity for NRC to provide DOE with timely views.

Under the Waste Policy Act, the information which is to be submitted -
to the Commission for review and comment prior to site chardcterizatioh
is similar to existing § 60.11. Both Part 60 and the statute call for
DOE to describe the site, the proposed site characterization activities,

a conceptual repository design, and certain information with respect to
waste form or packaging. -However, several categories of informatfion
which were previously l1isted in § 60.11 are-omitted -.under the Waste
Policy Act from the-required submission to NRC -- notably, the method by
which the site was selected for site characterization, -the-identification
and location of alternative medfa and sites at which:DOE intends to
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conduct site characteriaatjon, and a descniption oﬁ the. decision. process
by which the site was selected for characterization {including the means
Mused to_obtain public, Indian tribal and State.views during selection)
The Maste Policy Act still requires.a discussion_.of .the omitted

items, but in a separate document caiied an’ environmental .pssessment

(Sec. 112(b)(1), 42 U.S.C. 10132). The preparation -of -an ienvironmental
assessment is.to be preceded by public hearings held by-DOE and consul-
tation by DOE with governors of affected States. - +Ibid. - Although not
required to do so by the Waste PolicysAct,sDOE intends »t0-make ‘environ-

- mental assessments in draft form available forpublic: comment. A1l this
" occurs in connection witn the nomination of a site prior to Presidential
review and approval. of a ‘candidate site for site characterization.
~ The Waste Policy Act makes no provision for. the COnmission to_.

comment to DOE on its environmentai assessments’ or btherwise to par-
ticipate in the nomination process. It is nevertheiess the intention of
the Commission to review and comment on the ‘environmental assessments,
as well as other technicai documents being prepared by DOE, in order to
assess on a continuing basis the information collected to date and the
program for the development of additional ‘information for'a- potential -
1icense application. However, the NRC staff would not comment upon the
methodology used by DOE to compare sites or upon the reiative,merits of
one site against another. Such a review by NRC is not necessary'to fulfill
any of its statutory responsibilities. Moreover DOE will be selecting sites
using guidelines in which the NRC will have already concurred. We regard
it as appropriate, however, and fuliy consistent with the objectives of

the Waste Policy Act, for the NRC staff to provide to DOE current expres-
~sions of its views on the qua]ity of the data avaiiabie and the potential
iicensing issues that may be anticipated and that may need to be addressed
' in DOE's -site investigation and site characterization activities.
f In view of the foregoing considerations, '§ 60.11 needs to be revised to
change both the timing and content of the DOE, site characterization report to
conform to the Waste Poiicy Act. Despite these changes, however, the Commission
plans to be invoived at eariier stages in reviewing data collected by DOE as
well as its programs for gathering additional data. The instrument for accom-
plishing this -- nameiy, the Procedural Agreement referred to above -- 1is
~already in place and is being implemented routinely.
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2. Notice and publication.

The Waste Policy Act provides that: "Bafore nominating. a site, the
Secretary [of Energ&] shall notify the Governor and ]egis1ature of the -
State in which such site is located, or the governing body of the affected
Indian tribe where such site is located, as the case may be,_df such
nomination and the basis for such nomination" (Sec. 112(b)(1)(H),

42 U.S.C. 10132). Later, after public hearings ‘and d“prescribed review
procaess involving Presidential approval, DOE must submit site charac-
terization plans to those same officials, for review and comment; con-
-currently, DOE {s required to submit such plans to NRC (Sec. 113(b)(1),
42 U.S.C. 10133). Although publication of notice in the Federal Register
{s not required expressly, DOE must make both the environmental assess-
ment and the site characterization plan "available to the public"

[Secs. 112(b)(1)(G), 113(b)(2)(A), 42 u.s.c. 10132-33]. The Commissfion
anticipates that DOE will give notice in the Federal Register as the
means for assuring adequate public availability of these documents.

Since DOE is réquired to make its site chéracterization plan avail-
able to State and tribal officals and to the public, duplicative pro-
visions may be removed from Part 60. Even so, however, it makes sense
for the Commission to publicly acknowledge receipt of DOE's submission
so as to provide notice of the opportunity for consultation therson with
the NRC staff.

3. Site characterization analysis.

The-Wasie Policy Act requires, before DOE‘procéeds to sink shafts
at qlggndidate site, that DOE submit its site characterization plans to
NRC (is well as State and tribal officials) for review and comment
(Sec. 113(b), 42 U.S.C. 10133). The Commission belfeves that Congress
intended that DOE should provide the plans sufficiently far in advance
so that comments may be developed and submitted back to DOE early enough
to be considered when shaft sinking occurs,-and at_all times thereafter.
As explained above, this implies an ongoing working relationship with
DOE to assure that its data and assessments are made available to NRC as
they are developed. As already mentioned, NRC and DOE have, in fact,
developed a Procedural Agréement under which NRC is to have access to
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information as it is generated and equally 1mportant,,NRC is to comment
regularly to DOE with respect to. this information. | '
‘ ~Thus, the Commission _expects that the principalameans of evaluation
will be the interagency process. that begins-early-in. DOE's consideration
. of:a site. When investigations: have progressed far- enough to warrant sink-
- ing of. shafts, 1t {s our. expectation.that: NRC will already be adequately
informed with respect to data. generated to date and that NRC's concerns
vould.already have been focused and brought to the attention:of -DOE.
Assuming this to be the case, NRC should be in a position to complete its
review and provide comments to.DOE, as. reouired by the WasterPolicy Act,
in a prompt fashion. The site characterization analysis would be a
continuing dynamic process,. better suited. for ongoing public input and
NRC review, rather than “freezing“ the comment and review process at one
arbitrary point in time. ‘ _

An ongoing public review process would also facilitate DOE's ability
to obtain comments on 1ts site characterization plan from the States and
Indfan tribes as well. The Waste Policy Act affords an opportunity for
these entities to enter into written agreements with DOE specifying
procedures for consultation and cooperation that could 1nclude early
review. Moreover, the NRC/DOE Procedural Agreement assures that States
and .Indfan tribes will have an.opportunity to be informed routinely
concerning the information made available to NRC and NRC's comments
thereon and to attend NRC/DOE technical meetings.

Under existing 10 CFR Part €0, DOE's submission of site character-
ization plens was to occur, -as already noted Mas early as possible after
commencement of planning” for a particular repository.u(Jhere was no
.assurance that either NRC or other interested parties would have had
'.prior information about the site or any opportunity to make concerns
--known to DOE. It was in this context that the Commission determined that
NRC would prepare a draft site characterization analysisvfor_public
‘review and comment before developing a'statement of theﬁagency's views
for consideration by DOE. | )

~ Under the Waste Policy Act, however. DOE's submission comes after an
_extensive period of interaction between DOE and the States _affected
Indian tribes, and the public, and after Presidential review and approval
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of the sites recommended for characterizatifon. By the time a site i
characterization plan is to be submitted for review and commeht,fthere
should have been ample opportunity for NRC to have become acquainted with
both DOE's. programs and the public's concerns. Since technical meetinés
under the Procedural Agreement will be open, {nterested parties will have
an opportunity to follow the course of NRC activities and to bring their
concerns to the attention of NRC. Further opportunities for public
involvement are provided by léw, since DOE must also seek the comments of
the States and tribes, and hold public hearings in the vicinity of the '
site. For these reasons, together with the scheduling mandates of the
Waste Policy Act, the Commission believes it 1§ no)lbnger necessary to
prepare a draft site characterization analysis on which public comment is
sought. The Commission particularly asks for views on this proposed
change.

It should be emphasized, however, that NRC will have been engaged in
an ongoing review of DOE's activities even before submission of a sfte
characterization plan and that the comments of interested parties may be
submitted at any time for consideration as a part of that review process.

4. Consultation.

Under the Waste Policy Act, the Commission is directed o provide
“"timely and complete information regarding determinations or plans made
with respect to site characterization, siting, development, design,
1icensing, construction, operation, regulation, or decommissioning" of a
repository, Sec. 117, 42 U.S.C. 10137, but this affords no rights to
States and Indian tribes beyond those already provided in law. H.R.
Rep. 97-785, Part I at 74. The proposed amendments contain conforming
language implementing this requirement. The Waste Policy Act charges DOE
with the responsibility to "consult and cooperate" with the States and
Indian tribes in an effort to resolve their concerns about the safety,
environmental, and economic impacts of a repository. States may make
comments and recommendations to DOE regarding any activities taken under
this subtitle," and this may be funded by grants from DOE (Sec. 116(c)
(1)(B)(v), 42 U.S.C. 10136). DOE is directed to take State and Indfan
concerns into account "to the maximum extent feasible" (Sec. 117(b),
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42 U.S.C. 10137). Accordingly, i1n expectation that States and tribes
will communicate dirvectly iwith::DOE with- respect-to 1ts ‘site
characterization plans, :the provision that: the Director will ‘respond to
" questions and comments of the States and tribes on DOE's plans has been
deleted. - o - :

However,. the Commission has consistently expressed its intention to
maintain a dialogue with the States, Indian tribes, and members of the
public. This intentifon {s unchanged. The scope of such dialogue may
appropriately extend to any issue which must be considered and resolved
by NRC in the discharge of its licensing responsibilities.

5. Proposais for State participation .o - »

Subpart C of 10 CFR Part 6C provides for the. filing of proposals by
States and Indian tribes- for participation in reviews of site characteri-
zation- reports and license applications. -In response to such proposals,
NRC would consider providing certain educational or-information services
and funding work that-the State proposes to perform for the Commission,
under contract, in support of the review.

VWith enactment of the Waste Policy Act, authority to fund 2 broad
variety of State activities, including grants to enable a State ¥Yto
review activities...for purposes of determining any potential economic,
social, public health and safety, and environmental-dmpacts" of a reposi-
tory has been vested in DOE. Sec. 116(c)(1)(B)(1), 42 U.S.C. 10136; see
also Sec. 118(b)(2)(A)(1) (pertaining to affected Indian tribes). The
scope of NRC assistance available may be limited by this statutory direc-
tion.- However, other e]emenfs of Commission support would not be
affected as explained in greater detail in the section-by-section analysis
below. T

6. Formal 1icensing procedures. ) -

. The Waste Policy Act incorporates the basic licensing structure
. which had been described in the Commission's regulations. It expressly
provides for consideration of a DOE application, subject to certain
deadlines, "in accordance with the laws applicable to such applications"
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(Sec. 114(d), 42 U.S.C. 10134). Affected States and Indian tribes will
be entitled to participate in the licensing proceedings.

The new requirement that DOE and NRC provide timely and complete
information to the States and tribes;»Sec.- }17(a), 42 U.S.C..-10137, would
apply to significant milestones in the formal adjudicatory process. The
rule preseatly reflects this, and the Commission finds no need to modify
the formal regulatory structure for licensing activities at geologic
repositories.

Section-By-Section Analysis

In light of the foregoing considerations, the Commission is
proposing to revise its licensing procedures with respect to disposal of
high=level waste fn geologic repositories. The following '
section-by-section analysis provides additional explanatory information.
A1l references are to Title 10, Chapter I, of the Code of Federal
Regulations. Other revisions, including changes that may be needed to
conform with the Waste Policy Act's provisions for environmental reviews,
will be the subject of separate rulemaking.

10 CFR Part 60, Subpart A

§ 60.2 Definitions.

* The terms “Indfan Tribe" and "Tribal organization" would no longer
appear in Part 60 and the definitions of the terms have therefore been
deleted. The term "affected Indian tribe,” as defined in the Waste
Policy Act, is the proper designation for those entities that are
entitled to notice and other recognition under the rule. The proposed
rule incorporates the statutory definition of "affected Indian tribe."

10 CFR Part 60, Subpart B
The sections in this subpart have been ranumbered so as to allow for
insertion of additional general provisions, if needed, at a future date.

§ 60.15 [formerly § 60.10] Site characterization.
No change.
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§ 60.16-18 [formerly § 60.117.: . B

The former section § 60.11, captfoned_"Sffé.charactefization
report,” has been révised to conform to the Waste Policy Act. It has
been divided into three sections in order to provide a clearer editorfal
structure. . o REEEEES , - .

The "site characterization -report'-has-been-changed-to~a-#site -
characterization plan." Note that this includes more than DOE's "general
plan for site characterization activitdes;”mconformiug.tb¢$ec_-113(b),
42“9,5.9;410133: it must also incorporate :information.on waste .form and
packaging.as well as -a -conceptual repository design. The change from
“report" to "plan" better conveys the sense that DOE 1s describing a
program to obtain information which can be used later to evaluate a site,
as opposed to a presentation of data which would allow a preliminary
Judgment as to site acceptability, The NRC review process at this stage
is:not directed to advising DOE whether or not the site is or is not
- satisfactory, but rather whether or not the characterization program (1)
will generate data needed for arriving at subsequent licensing .-
determinations and (2) will adversely and significantly affect the
ability of the geologic repositcry to achieve the prescribed performance
cbjectives. : |

§ 60.16 Site characterization plan required. . o

- The requirement for DOE to submit a site characterization report
appeared in § 60.11(a). As before, the document (now a "plan") is to be
- submitted to the Director of NRC's Office of Nuclear Material Safety and
Safeguards. The purpose of the submission (“for‘review_and-cqmment”) is
derived from the Waste Policy Act. Similarly, the.timing of.the submis-
‘sfon ("before proceeding to sink shafts") reflects the.new statutory
.direction. , o - o |

The regulation refers to characterization at any area which has been

approved by the President for site characterization. Such an area would
be a "candidate site" as defined in the Waste Policy Act. The regulation .
avoids that term, however, because it already defines "site" in a
different way. -

04/25/84 . 19 . Enclosure A




- [7590-01].

§ 60.17 Contents of site characterization plan.

This section restates, with minor changas, the information which the
Waste Policy Act requires to be submitted to the Commission for review
and comment.

Because Part 60 defines high-level radiocactive waste to include
spent nuclear fuel, the latter category of material is not referred to in
§ 60.17.

Consistent with other provisions of Part 60, the term "geologic
repository operations area" (rather than "“geologic repository” or
"repository") is employed when the context pertains to the area in which
waste handling activities are conducted.

Part 60 defines "host rock" as “the geologic medium in which the
waste is émplaced.“ Accordingly, the rule refers to the waste-host rock
relationship instead of the relationship of the waste form or packaging
and the geologic medium. The statute's reference to the "packaging" for
the waste corresponds to Part 60's "waste package," and the proposed rule
retains the latter term for purposes of consistency. :

The Waste Policy Act requires DOE to include in its general plan for
site characterization activities "any other information required by the
Commission.® The Commission has so far {dentified only one such {tem: -~
namely information with respect to quality assurance. Other information
may hereafter be found to be needed to enable the Commission to determine
whether the proposed site characterization activities are appropriate; if
so, the Commission would establish its requirement either by rule
(particularly if the information would be valuable on a generic basis) or
by order in a particular case. Although the Commission's obligations to
observe the statutory schedule must be heeded, there s no reason in
principle why the submission of other information could not be ordered
even after the site characterization plan had been filed, if required for
the Commission to discharge its review and comment responsibilities
effectively.

The Waste Policy Act's reference to plans to control any. adverse,
“safety-related" impacts from site characterization activities can be
traced to former § 60.11(a)(6)(iii). The Commission's concern originally
was that DOE address those aspects of site characterization that (1)
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could be significant with respect to radioiogicai safety prior to
permanent closure or (2) could affect the abiiity of the repository to
satisfy the performance objectives pertaining to waste isolation. The
proposed rule contains ianguage that refiects this construction of the
.statute. i . |

The Commission recognizes that the requested ievei of detaii is not
_vspeiied out precisely. Such ftems as "a description of the area" 2nd “a
conceptual design for the geologic repository operations area that takes
into account likely site-specific requirements“ must not be read in
fsolation. .- They must be. understood to require: sufficient detail for the
Commission and. other statutory reviewers to be abie to comment in an
informed manner. So construed, the Commission beiieves that they are.
sufficientiy ciear, houid additional information be needed the Commis-
sfon would retain the option, by order, to require further submissions

As .noted, the Commission has included an explicit. statement that the
~site characterization plans should speii out DOE!s: quality assurance
programs. Existing § 60.11 includes such ianguage but it was not
included in the counterpart provision of the Waste Policy Act. However,
since a principal aim of site characterization is to develop. data that
. have been obtained and documented in a fashion which wili support
licensing findings, the NRC review should be concerned with the approach
which DOE is taking to data coiiection, recording. and retention as well
as to the content of the information which DOE seeks to assembie
Because of the importance it attaches to this item, the Commission
considers an explicit requirement for submission of information on
quality assurance programs to be necessary | v o

. We have aiso inCorporated the statutory requirement ‘that DOE is ‘to

inciude in its general plan a statement of the criteria to be used to
determine suitability of the site for the location of a repository
Because site. characterization will be a prerequisite for application of
some guideiines, see Sec. 112(b)(1)(E)(ii), 42 u.s.C. 10132 we
. antictipate that the site characterization pian will also. inciude a
-description of how DOE will use the information gathered during site
characterization to determine if the site suitabiiity guideiines are met.

04/25/84 | 21 | Enclosure A




[7590-01]

The Waste Policy Act applies only with respect to geologic
repositories that are used, at least in part, for the disposal of wastes
from civilian nuclear activities. Sec. 8, 42 U.S.C. 10108. " 1f DOE were
to develop a facility exclusively for wastes from atomic energy defense .
activities, it would nevertheless be subject to licensing by NRC under
the Energy Reorganization Act. The Commission has considered whether the
changes proposed herein, which are largely responsive to the Waste Policy
Act, would be appropriate with respect to such defense facilities. It
appears that the Commission, acting under amended Part 60, could still
effectively discharge its health and safety responsibilities for such
defense waste facilities. But, in this section, the pr6visions that
prescribe the contents of the site characterfization plan need to
recognize that defense-only facilities would not have any applicable
siting criteria "developed pursuant to Section 112(a) of the Nuclear
Waste Policy Act"; instead, in that case, the rule requires that the site
characterization plan set out the siting criteria actually used by
DOE. ‘ :

On environmental matters, the situation is more complex.- The Waste
Policy Act Timitations with respect to the scope of the Commission's
environmental responsibilities under NEPA -- which we would implement in
the modified procedures at the site characterization stage -- would not
apply to a repository used solely for defense wastes. Accordingly, the
Commission would expect to require that DOE submit, with its site charac-
terization plan for a defense facility, those items of information with
respect to site screening and selection that appear in existing
§ 60.11(a) but which are not included in this proposed rule. Because the
information relates to implementation of NEPA, it would be incorporated
in revised 10 CFR Part 51 rather than Part 60.

§ 60.18 Review of site characterization activities.

As under existing § 60.11(b), the Commission will publish notice of
receipt of DOE's site characterization plan. Although this may duplicate
information published by DOE. it will serve to identify, to anyone
interested, appropriate points of contact within the NRC staff. Since
alternative areas are not required to be identified in the site charac-
terization plan, the proposed rule omits any reference to such areas.
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Language pertaining to consultation has been revised to conform with
proposed Subpart C..

~ Similarly, notwithstanding dup11cat10n of notice by DOE, the
Commission will give direct notice to State and tribal. officials
concerning receipt of DOE's.site characterizatign.plen.. Under the
proposed rule, this information would be furnished to the officials
entitled to timely and complete information under the Waste Policy Act.
Because such officials would already have received copies of the site
. characterization plans from DOE, the notice from the Commission would not
“be accompanied by«a#ditiona1 copies thereof, However, a copy of the site
characterization plan would be placed in the Public Document Room.
(Existing § 60.11 would require local officials, and also the governors
of contiguous States, to be afforded notice from NRC. This requirement
has been deleted in the 1ight of the new statutory provisions.)

For the reasons set out in the discussion above, the:proposed rule
omits the mandatory draft site characterization-analysis described in
existing § 60.11. However, the proposed rule does provide that the
Director mey invite and . consider comments on DOE's site characterization
plan and that he may also review and consider the comments made in
connection with the public.hearings which DOE is required to hold.
Moreover, the Director will publish_a:notice of availability of a site
characterization analysis and will invite host States, affected Indian
- tribes and all other interested persons to review and comment thereon.
Comments received in.response to such invitation will be reviewed by the
Director; and'wbereuthe Directorideterminesvthat there are substantial
new-grounds for-making recommendations or stating objections to DOE's
sfte characterization program, these concerns will be expressed to DOE.

The Director's review of the site characterization plan is substan-
tially equivalent to the final site characterization analysis prescribed
by existing § 60.11.- The reference to the Director's “comments" reflects
the Waste Policy Act provision that the information is submitted to the
. Commission for "review and comment." The proposed rule refers to a-
"statement" of objections by the Director, instead of a Director's
"opinion"; the latter term was unnecessarily equivocal. It is intended
that the objections would be directed at .the nature of the site charac-
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terization activities being proposed and not to the suitability of the
site-as such; of course, if it appeared that a particular site exhibited
such a profound deficiency that it could not be compensated for
adequately in the 1ight of data from any site characterization program,
the Director could object to the program in its entirety, but the
Commission regards this as highly improbable gi?en the procedures prior
to submissfon of a site characterfzation plan to NRC specified in the
Waste Policy Act. | '

The 1nclusion of a finding with respect to the necessity of using
radioactive material implements the specific direction in Section 113(c)
(2)(A), 42 U.S.C. 10133; the Commissfon has piraviously concluded that the
use of source, spec1a1 nuclear, and byproduct material for purposes of
site characterization does not require a license, 10 CFR § 60.7(a), and
there is no reason to belfeve that the Waste Policy Act was intended to
change this view. '

Since DOE is not required to prepare an environmental impact state-
ment with respect to site characterization, see Sec. 113(d),

42 U.S.C. 10133, the references in existing § 60.11 to such statement
have been omitted. A footnote to the text of the rule points out,
however, that DOE's environmental assessments will be reviewed =-- as
other DOE documents will be -- for the purpose of early identification
of potential licensing issues for timely resoulution.

The Waste Policy Act requires that DOE report to the Commission (and
to_State and tribal authorities) at least semiannually on the nature and
extent of site characterization activities and the information developed
from such activities. The same concerns were addressed in existing
§ 60.11(g). The Commission believes the two formulations are essentially
the same, but that the more detailed version in the NRC requlation
provides a clearer statement of the information that {s needed.
Accordingly, the proposed rule conforms closely to the Commission's
earlier rule. The most significant change, reflecting the adoption of a
statutory directive to DOE, is that the provisions are now expressed in
mandatory ("shall") terms. Also, the existing rule fncludes a provision
for submission of additional reports on any topic, if requested by the
Director; as modified, such other topics must still be covered as
requested by the Director, but the information may be included in the
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semfannual reports-ﬂnsteadtof “additional" ones. The Director will
review the semiannual reports and, where appropriate on the basis of new
information contained therein, the Director will make recommendations or
state objections with respect to DOE's site characterization program.
The proposed rule provides for the Director to transmit to State and
tribal officials copfes of all comments made to DOE under § 60.18. This
includes not only the site characterizatioﬂtanalysis and comments on the
site characterization plan, but also any other comments-which the
Director chooses to make by way of "expressing current views." Other
correspondence between NRC ‘and DOE will be plaséd in the Public Document
Room, but will not routinely be distributed to the designated officials.
The omission of the requirement that the Director consider comments
recefved from States in accordance with § 60.61 conforms to the changes
in Subpart C. Such comments may, however, be solicited and reviewed as
appropriate in individual cases and, as noted, comments on the site

. characterization analysis will be invited and will be reviewed, and such

review may be the basis for the Director to- express to DOE additiona]
recommendations or objections. »

Except for some editorial changes, other provisions of § 60.18 are
the same as existing reguIations '
10 CFR Part 60, Sdbpari-c i

" This subpart:deals with participation by State governments and
Indian tribes in the Commission's licensing and pre-licensing activities.
The role of the States and tribes in repository siting and development is
"addressed in great detail by several provisions in the Nuclear Waste
Policy Act. While the Commission finds that some changes in Subpart C
are needed in 1ight of those provisions, it remains our intention to
~ encourage close working relations with the States and tribes. The
revisions are designed to clarify the means by which this can be accom-
plished in a manner conforming to the new law. - ‘

§ 60.61 Provision of information.

This section implements the requirement in the Waste Policy Act,
Sec. 117(a), 42 U.S.C. 10137, that NRC furnish timely and complete
information to host States and affected Indian tribes -regarding {its
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determinations or plans. It applies, insofar as Commission responsi~
bilities are concerned, from the time a site characterization proposal is
submitted throughout the entire 1ife of the repository through
"decommissioning." Consistent with other usage in Part 60, the phrase
“permanent closure, or decontamination and dismantlement of surface
facilities” is used instead of the statutory term “decommissioning.”

Some of the most significant communications may consist of deter-
minations made in the course of licensing proceedings. Under our rules
of practice, parties on the service list in such proceedings are required
to be served with notice of all relevant pleadings, decisions, orders,
etc. Accordingly, the Commission will use this established procedure as
the means for providing information regarding licensing actions.

§ 60.62 Site review.

The Waste Policy Act establishes a structure for the involvement of
States and affected Indian tribes. The proposed rule therefore provides
explicitly for consultation with States and affected Indifan tribes but
omits mention of local governments. (Howaver, the Commission
anticipates, in 1ight of the Waste Policy Act, see Sec. 116(c)(1)(B)(iv),
42 U.S.C. 10136, that the States would establish appropriate procedures
to address local government and citizen concerns.)

’ Since the concerns of the States and affected Indian tribes will be
dealt with primarily under the statutory consultation and cooperation
procedures, .the Commission has eliminated reference to any consultation
activities by NRC that are more appropriataly and directly carried.out by
DOE under those procedures. ‘Thus, consistent with the Waste Policy Act,
questions concerning DOE's site characterization submissions should be
directed to DOE for its consideration and response, and notification
concerning NRC meetings or consultations with DOE should be provided by
DOE. Notwithstanding these changes, however, 1t remains the policy of
the Commission that consultation with interested parties with respect to
site characterization should be encouraged. As now, information would be
available routinely with respect to NRC's views on the progress of site
characterization, on NRC procedures, and on the development of proposals
for participation in license reviews.
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Although the Waste Policy Act does not prpyiqe formally for NRC
activity prior to*PFesidential approval of an area for site characteri-
zation, and this {s noted in revised § 60.62, there will be coordination
during the earlier stages of site screening and site characterization in
‘accordance with the Procecural Agreement between NRC and DOE; special
provisions have been made in that agreement for States and Indian tribes
.to receive notice and to.attend NRC/DOE meetings so as to enable them to
engage knowledgeably, on an early and ongoing basis, in site character-
jzation reviews. - - . -

The opportunity to request that the Director consult with respect to
- the NRC review of site characterization activities is not limited to
prospective host States. The extent to which a State may be affected by
the prospective location would, of course, be affaEtorAfor the Director
to consider in determining the staff resources that would be made avail-
able for purposes of such consultation.

§ 60 63 Participation in 1icense revfews v

This sectfon is.2 substitute for the earlier §§ 60 62-60 65.

Section 60.63 acknowledges, first of all, that State and local.
governments and affected Indian tribes may participate in license reviews
- as provided in-the Commission's rules of practice. Local governments are
‘:mentioned in this context because they. may have standing, apart from the
State in which they are located, .to participate in a licensing proceeding
as a party or participate in a more limited capacity. See
- 10 CFR §§ 2.714, 2.715(c). e
' The regulation retains a provision for 2 State or affected Indian 'i)
tribe.to submit a-proposal to facilitatevits'participation in.the review
.of a site characterization plan and/or license application. The existing
requirement that proposals be submitted no later than 120 days after
docketing of a license app11cation'ha§ been eliminated; although early
submissions are desirable, we can readily conceive of cases in which
proposals submitted after review of a license application could be
implemented in the mutual interests of the proposing entity and the
Commission. The types of services or activities that NRC might consider
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providing would include those educational or information services and
related actions that are set out in existing § 60.62(d).

The Commissfon has omitted those portions of existing'§ 60.62(c)
that contemplate Commission funding of State work fn support of the
license review. In light of the Waste Policy Act, funding-of such work
to improve the State's capacity to review 3 1iéense appYication s a
responsibility of DOE and it 1s to be financed out of the Nuclear Waste
Fund. We do not rule out the possibility that the NRC may contract with
State governments on occasion for particular services that we may require
in order to be able to discharge our statutory responsibilities
effectively. The execution of such contracts would be carried out under
established procurement procedures and would be subject to applicable
limitations with respect to competitive bidding and avoidance of
conflicts of interest. See 41 CFR Chapter I (Federal Procurement
Regulations). A further reason for handling such contracts under the
general procurement regulations rather than Part 60 is that the criteria
for approval of proposals (existing § 60.63, proposed § 60.62(d)) would
be 1napprdpr1ate when the Commission's purpose is to acquire services
which it needs in discharging its own reviewing functions.

Considering this limitation of the scope of NRC activities under
Subpart C, the requirement for gubernatorial approval of a State proposal
has been eliminated as being unnecessary. The information required to be
fncluded in the proposal has also been modified to conform to the
limitation of scope. The Waste Policy Act may have further limited the
opportunities for states to receive funding from the NRC, the Commission
is of the view that Congress intended that DOE should assume the Federal
responsibility for activities of the types described -in Sections 116 and
118 and that such activities should be financed out of the Nuclear Waste
Fund rather than out of NRC appropriations.

Existing § 60.64, pertaining to participation of Indian tribes, has
been incorporated in the substantive provisions applicable to States.
The change has been made for editorial reasons and is not intended to
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affect the right of affected Indian tribes to part1c1pate 1ike the States
in the activities described in Subpart C. :

Existing § 60.65, dealing with coordination of multiple proposals,'
has been deleted. .The Commission deems it unlikely that multiple
proposals of the kinds considered eligible for acceptance under Subpart C
would present any undue administrative difficulties; the criteria for
approval of proposals (especially the finding of a “productive
contribution” to the license review) would afford the Director adequate
discretion to take into account the desirability of avoiding duplication.

§ 60.64 Notice to States.

The Commission .encourages the Governor and legislature of a State to
Jointly designate a single point of contact to receive notice and
{nformation from the Commission. -This section provides for notice to
such jdint]y designated nominees.

- § 60.65 Representat1on L

 Under the: present rule, the s1gnature of the Governor wou]d serve to
. document the authority pursuant to which proposals were being submitted
to the Commission. Submissions by Indian tribes were to be accompanied
by documentation of the eligibility of the tribe and the authority of {ts
representatives. lTHisf%ection is designed to retain the principle of
assuring that representatives are properly identified. With respect to

States, a change is needed to reflect the fact that proposals will no
longer need to be signed by the Governor. In the case of Indian tribes,
the determination by the Secretary of the Interior that it is "affected"
eliminates the need for the Commission to be concerned with its
eligibility. ’ '

- ENVIRONMENTAL IMPACT
This proposed rule is insignificant and nonsubtantive from the

standpoint of environmental impact. . Therefore, under the exemption set
out in 10 CFR 51.5(d)(3), neither an environmental impact statement nor:
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an environmental impact appraisal and negative declaration is required
for this proposed regulation.

PAPERWORK REDUCTION ACT STATEMENT

Sections 60.62 and 60.63 of this proposed rule amend information
collection requirements that are subject to the Paperwork Reduction Act
of 1980 (44 U.S.C. 3501 et seq.). This rule will be submitted to the
Office of Management and Budget for review and approval of the
information collection requirements.

- REGULATORY FLEXIBILITY ACT CERTIFICATION

In accordance with the Regulatory Flexibility Act of 1980 (5 U.S.C.
605(b)), the Commission certifies that this rule will not, if
promulgated, have a significant economic impact on a substantial number
of small entities. This proposed rule relates to the licensing of only
one entity, the U.S. Department of Energy, which does not fall within the
scope of the definition of "small entities" set forth in the Regulatory
Flexibility Act.

LIST OF SUBJECTS IN 10 CFR PART 60

High-level waste, Nuclear power plants and reactors, Nuclear
materials, Penalty, Reporting and recordkeeping requirements, Waste
treatment and disposal.

ISSUANCE

For the reasons set out in the preamble and under the authority of
the Atomic Energy Act of 1954, as amended, the Energy Reorganization Act
of 1974, as amended, the Nuclear Waste Policy Act of 1982, and 5 U.S.C.
553, the Nuclear Regulatory Commission proposes to adopt the following
amendments to 10 CFR Part 60.
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PART 60 - DISPOSAL OF HIGH~LEVEL RADIOACTIVE WASTES IN
GEOLOGIC REPOSITORIES

1. The authority citation for Part 60 continues to read as
follows: : '
AUTHORITY: Secs. 51, 53, 62, 63, 65, 81, 161, 182, 183, 68 Stat. 929,
930, 932, 933, 935, 948,1953;‘954, as amended (42 U.S.C. 2071, 2073,
2092, 2093, 2095, 2111, 2201, 2232, 2233); secs. 202, 206, 88 Stat. 1244,
1246 (42 U.S.C. 5842, 5846); secs. 10 and 14, Pub. L. 95-601,
92 Stat. 2951 (42 U.S.C. 20212 and 5851); sec. 102, Pub. L. $1-190,
83 Stat. 853 (42 U.S.C. 4332), sec. 121, Pub.'L. 97-425, 96 Stat. 2228
(42 U.S.C. 10141). :

For the purposes of Sec. 223, 68 Stat. 958, as amended
(42 U.S.C 2273), §§ 60.71 to 60.75 are issued under Sec. 161,
68 Stat. 950, as amended (42 U.S.C. 2201).

2. Section 60.2 is revised by removing the definitions of "Indian
tribe" and "Tribal organization" and inserting, in the appropriate
a]phabetical locat1on 2 definition of the term "affected ‘Indian tribe"
to read as fo]]ows '

§ 60.2 Definitions.
As used in this Part --

% : x *x - * A

BAffected Indian tribe“ means an affected Indian tribe as defined

" qn the Nuclear Waste P011cy Act of 1982,

* * * ' T % A A

3. Section 60;10~[Rede51gnated] § 60.15.
4. Section 60.11 [Removed].

5. Sections 60.16 through 60.18 are added to read ‘as follows:

§ 60.16'4$ite characterization plan required.
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Bafore proceeding to sink shafts at any area which has been approved
by the President for site characterization, DOE shall submit to the
Director, for review and comment, a site characterfzation plan for such
area.

§ 60.17 Contents of site characterization plan.

The site characterization plan shall contain --

(a) A general plan for site characterization activities to be
conducted at the area to be characterized, which general plan shall
include --

(1) A description of such area, tncluding information on
quality assurance programs that have been applied to the collection,
recording, and retention of information used in preparing such
description.

(2) A description of such site characterization activities,
including the following --

(1) The extent of planned excavations;

(i11) Plans for any onsite testing with radioactive or
nonradiocactive material;

(111) Plans for any investigation activities that may
affect the capability of such area to isolate high-level radioactive
waste; V '

(fv) Plans to control any adverse impacts from such site

characterization activities that are important to safety or that are
important to waste isolation; and ‘ )

(v) Plans to apply quality assurance to data collection,
recording, and retention.

(3) Plans for the decontamination and decommissioning of such
area, and for the mitigation of any significant adverse environmental
impacts caused by site characterization activities, if such area is
determined unsuitable for application for a construction authorization
for a geologic repository operations area;

(4) Criterfa, developed pursuant to section 112(a) of the
Nuclear Waste Policy Act of 1982 (or in the case of a geologic repository
that is not subject to the Waste Policy Act, such other siting criteria
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as may have been used by DOE), to be used to determine the suitability of
such area for the Tocation of a geologic repository, and

(5) Any other information vhich the Commission by rule or
order, requires ‘ '

(b) A description of ‘the possible waste form or waste package for
the high level radfoactive waste to be emplaced in such geologic reposi-
tory, a description (to the extent practicable) of the relationship
between such waste form or waste package and the host rock at such area,
:and a description of the activities being conducted by DOE with respect
" to such possible waste form or waste package or their relationship, and

(c) A conceptual design for the geologic ‘repository operations area
that takes into account likely site-specific requirements
§ 60.18 Review of site characterization activities *

(a) The Director shall cause to be published in the Federal
Register a notice that a site characterization plan has been received
from DOE and that a staff review of such plan “has ‘begun. " The notice
shall identify the area to be characterized and the NRC staff members to
be consulted for further information '

(b) The Director shall make a copy of the site characterization
plan available at the Public Document Room. ‘The Director shall also
transmit copies of the published notice of receipt to the Governor and
legislature of the State in which the area to be characterizad fs located
" and to the governing body of any ‘affected Indian tribe. In addition, the
Director shall make NRC staff available to consult with States and |
affected Indian tribes as provided in Subpart C of this Part.

E

*In addition to the review of site characterization activities specified
in this section, the Commissjon contemplates an ongoing review of other
information on site investigation and site characterization, in’ order
to allow early identification of potential licensing issues for timely
resolution. This activity will include, for example, a review of the
environmental assessments prepared by DOE at the time of site nomination.
A procedural ‘agreement covering NRC-DOE interface during site investiga-
tion and site characterization has been published in the Federal Register.
48 FR 38701 August 25, 1983 T
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(c) The Director shall review the site characterization plan and
prepare a site characterization analysis with respect to such plan. In
the preparation of such site characterization analysis, the Director may
invite and consider the views of interested pefsons on DOE's site
characterization plan and may review and consider comments made in
connection with public héarings held by DOE.

(d) The Director shall provide to DOE the site characterization
analysis together with such additional comments as may be warranted.
These comments shall include either a statement that the Director has no
objection to the DOE's site characterization program, if such a statement
is appropriate,.or specific objections with respect to DOE's program for
characterization of the area concerned. In addition, the Director may
make specific recommendations pertinent to DOE's site characterization
program. .

(e) If DOE's planhed site characterization activities include
onsite testing with radioactive material, the Director's comments shall
include a dgtermihation, if appropriate, that the Commission concurs that
the proposed use of such radioactive material is necessary to provide
data for the preparation of the environmental reports required by law and
for an app11cation to be submitted under § 60.22 of this part.

(f) The Director shall publish in the Federal Register a notice of
availability of the site characterization analysis and a request for '
public comment. A reasonable period, not less than 90 days, shall be
allowaed for comment. Copies of the site characterization analjses and of
the comments received shall be made available at the Public Document
Room. |

(g) During the conduct of site characterization activities, DOE
shall report not less than once every six months to the Commission on the
nature and extent of such activities and the information that has been
developed and on the progress of waste form and waste package research
and development. The semiannual reports shall include the results of
site characterization studies, the identification of new issues, plans
for additional studies to resolve new issues, elimination of planned
studies no longer necessary, identification of decision points reached
and modifications to schedules where appropriate. DOE shall also report
its progress in developing the design of a geologic repository operations
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area appropriate for the area being characterized, noting when key design
parameters or features which depend upon the results of site
characterization will be established. Other topics related to- site
characterization shall also be covered if requested by the Director.

(h) During the conduct of site characterization activities,; NRC
‘staff shall be permitted to visit and inspect the locations at which such
activities are carried out and to observe excavations, borings and in
situ'tests as they are done. ' - : :

(1) ‘The Director may comment at any time in writing to DOE,
expressing current views on any aspect of site characterization. In
particular, such comments shall be made whenever the Director, upon
review of comments invited on the site characterization analysis:or upon
review of DOE's semiannual reports, determines that there are substantial
'new grounds for making recommendations or stating objections to DOE‘
site characterization program.

(3) The Director shall transmit copies of the site characterization
analysis and all comments to DOE made by him under this section to the
Governor-and legislature of the State in which the area to be
characterized is iccated and to the governing body of any affected Indian
tribe. ~When transmitting the site characterization analysis under this
paragraph, the Director shall 1nv1te the addressees to review and comment
'thereon ' o T A ' . .

“(k) A1l correspondence between DOE and the NRC under this section,

- including the reports described in paragraph (g), shall be placed in the
Public Document Room.

(1) The activities described in paragraphs (a) through (k) above
cbnst1tute informal: conference between a prospective applicant and the
staff, as described in § 2.101(2)(1) of this chapter, and are not part of
a proceeding under the Atomic Energy Act of 1954, as amended. Accord-
ingly, neither the issuance of a site characterization analysis nor any
other comments of the Director made under this section constitute a
commitment to issue any authorization or license or in any way affect the .
authority of the Commission, the Atomic Safety and Licensing Appeal
Board, Atomic Safety and Licensing Boards, other presiding officers, or
the Director, in any such proceeding.
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6. Subpart C is revised to read as follows:
SUBPART C -~ PARTICIPATION BY STATE GOVERNMENTS AND INDIAN TRIBES

§ 60.61 Provision of information. ,

(a) The Director shall provide to the Governor and legislature of
any State in which a geologic repository operations area is or may be
located, and to the governing body of any affected Indian tribe, timely
and complete information regarding determinations or plans made by the
Commission with respect to the site characterization, siting, develop-
ment, design, licensing, construction, operation, regulation, permanent
closure, or decontamination and dismantlement of surface facilities, of
such geglogic repository operations area.

(b) For purposes of this section, a geologic repository operations
area shall be considered to be one which "may be located" in a State if
the location thereof in such State has been described in a site
characterization plan submitted to the Commission under this part.

(c) Notwithstanding paragraph (a), the Director is not required to
41str1bute any document to any entity if, with respect to such document,
that entity or its counsel is included on a service 1ist prepared
pursuant to Part 2 of this chapter.

(d) Copies of all communications by the Dire¢t6r under this section
shall be placed in the Public Document Room, and copies thereof shall be
furnished to DOE.

§ 60.62 Site review.

(a) Whenever an area has been approved by the Presfdent for site
characterization, and upon request of a State or an affected Indian
tribe, the Diractor shall make NRC staff available to consult with
representatives of such States and tribes.

(b) Requests for consultation shall be made in writing to the
Director.

(c) Consultation under this section may include:

(1) Keeping the parties informed of the Director's views on
the progress of site characterization.
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(2) 'Rev15w~of applicable NRC reguiations, licensing
procedures, scheduies and opportunities for state participation in the
Commission's reguiatory activities. ‘

(3) Cooperation in development of proposals for State partici-
pation in iicense reviews

§ 60.63 Participation in license reviews. .

(a) State and local governments and affected Indian tribes may
participate in 1icense reviews as provided in Subpart G of Part 2 of this
chapter.

(b) In addition, whenever an area has been approved by the
President for site characterization a State or an affected Indian tribe

" may submit to the Director a proposal to facilitate its participation in

the review of a site characterization plan and/or license application.

The proposal may be submitted at any “time ‘and shall contain a description
and schedule of how the State or affected Indian tribe wishes to partici-
pate in the review, ‘of what services or activities the State or affected

Indian tribe wishes NRC to carry out, and how the services or activities

proposed to be carried out by NRC would contribute to such participation.

"'The proposa1 may include educational or information services (seminars,

pubiic meetings) or other actions on the part of NRC, such as
establishing additional ‘public document rooms or empioyment or exchange
of State personnel under the Intergovernmental Personnel Act.

(¢) The Director shall arrange for a meeting between the represen-
tatives of the State or affected Indian tribe and the NRC staff to
discuss any proposai‘submitted under paragraph (b) of this section, with

'a view to identifying any modifications that may contribute to the

effective participation by such State or tribe.

(d) Subject to the availability of funds, the Director shall
approve all or any part of a proposal, as it may be modified through the
meeting described above, if it is determined that:

(1) The proposed activities are suitable in light of the type .
and magnitude of impacts which the State or affected Indian tribe may
bear;
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(2) The proposed activities (1) will enhance communications
between NRC and the State or affected Indian tribe, (1i) will make a
productive and timely contribution to the review, and (ii1) are
authorized by law. '

(e) The Director will advise the State or affected Indian tribe
whether its proposal has been accepted or denied, and if all‘br any pari
of proposal is denied, the Director shall state the reason for the
denial. _

(f) Proposals submitted under this section, and responses thereto,
shall be made available at the Public Document Room.

§ 60.64 Notice to States.

If the Governor and Jegislature of a State have jointly designated
on their behalf a single person or entity to receive notice and
information from the Commission under this part, the Commission will
provide such notice and.information to the jointly designated person or
entity instead of the Governor and legislature separately.

§ 60.65 Representation.

o Any person who acts under this subpart as a representative for a
State (or for the Governor or legislature thereof) or for an affected
Indian tribe shall include in his request or other submission, or at the
request of the Commission, a statement of the basis of his authority to
act in such representative capacity.

Dated at Washihgion, D.C., this day of , 1984,

For the Nuclear Regulatory Commission.

- Samuel J. Chilk
Secretary of the Commission
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Staff Efforts to Obtain States' Views on the Proposed

. Revisions to 10 CFR Part 60 .’

On August 19, 1983, 2 meeting was held between the NRC staff and the
representatives of first and second tier potential host States for high-level
vaste geologic repositories. ‘At this meeting, an earlier draft of the
proposed revisions to 10 CFR Part 60 dealing with site characterization and
the participation of States and Indian tribes was distributed. In introducing
the proposed revisions, the NRC Staff explained that the guiding principles’
behind the revisions were: a) there should be no substantial change in the
principle of NRC relations with the States and Indian tribes; b) the revisions
should reflect those changes which the Waste Policy Act calls upon NRC to make,
and ¢) credibility demands that the regulations conform to the Waste Policy
Act. An alternative approach, which proposed only minimal changes to 10 CFR
Part 60 to bring definitions of terms into conformity with the Waste Policy Act,

___was also_presented. States were asked to review the approaches and forward

comments to NRC as soon as possible.

While State representatives had not had enough time for substantial considera-
tion of the approaches; some initial reactions were expressed: States indicated

‘a strong preference for formally established means for participationzlthey were

concerned about any reduction in specificity and greater reliance on informal
procedures; they expressed belief that informal procedures are subject to
unilateral changes through personnel and policy shifts, and that State oppor-
tunities for interaction with NRC could be reduced thereby. 1In connection with
this belief, States felt that not being-able to comment formally on an NRC draft

site characterization analysis would reduce the extent-of State participation.

The NRC staff's response to these pbints-ﬁas'to urge States to identify to NRC
those opportunities for participation which States felt would be lost as a

"result of the revisions. In reference to the draft site characterizaticn

analysis, the staff pointed out that there were other, more effective, means

-~
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by which States could influence the site characterization process than by
formal comments on an NRC draft site characterization analysis.

As a result of the meeting, the staff made changes to the proposed revisions
to accommodate State concerns where possible. The staff worked through the
National Governor's Association to encourage detailed comments from the States.
Letters have been received from Texas and Nevada transmitting comments. The
Texas letter included specific proposed changes; an analysis of the Texas
proposals, and the Staff's response, is contained in this enclosure. The
letter from Nevada characterizes the earlier draft as an attempt to relegate
the states' formal role in the license review and the site characterization
plan analysis to the diécretion of the Director; the subsequent revisions are
also responsive to these Nevada concerns.

Copies of the letters from Texas and Nevada are also included in this enclosure.
[Analysis of Texas proposal on procedural amendments]

1. Site characterization analysis

Original proposal: Director reviews the site characterization plan and
prepares a site characterization analysis. He "may invite and consider
the views of interested persons and he may review and consider comments
made in connection with public hearings held by DOE."

Texas recommendation:  Director reviews the site characterization plan

. and prepares a site characterization analysis. In preparing the site
characterization analysis, the Director will solicit comments; and he
will review and consider comments received in response to such solicita-
tion as well as comments and questions submitted to DOE (and DOE responses
thereto) in the public hearings on the site characterization plan. The
Director's response to comments would be included in the site
characterization analysis. [Similarily, Nevada recommended that the
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Director should formally request comments on the Site Characterization
Plan directly from the states and public and should formally consider
.. comments received ]

" Revised proposal: ' The procedure contained in the original proposal is
retained. In addition, the Director would invite States and tribes to
-comment on the site characterization analysis and the Director shall
express further current views to DOE, upon review of comments received, if
he determines that there are substantial new"gfounds for making
recommendations or stating ‘objections to DOE's site characterization -
. program, ‘ '

Rationale: The staff views the NRC review process as an ongoing one in

which information is provided to NRC, and NRC comments are made to DOE,
- under the provision of the NRC/DOE Procedural Agreement, at the earliest

practical occasion. There will be ample opportunity for the States to

participate in this review process and to make their concerns known both
) to DOE and NRC. By the time a site characterization plan is submitted, it

_——_ {s expected_that relevant: issues_would -largely ‘have ‘been {dentified, and
that the States would have been able to express views or questions on
matters of particular concern. NRC hds=a responsibility then to make a
timely response to the site characterization plan. Initiating a formal
comment process is unnecessary because of the opportunity for States to
have raised issues all along. Further, it would be undesirable because
delays might result that could make the site characterization analysis
outdated before it was even published because of the generation of new
data during the review process. '

States may find a site characterization analysis to have been inadequately
responsive to their concerns. To deal with this, the staff now proposes
that the Director will invite and consider comments, and will make his
views known to DOE in the 1ight of such comments; but that the solicita-
tion of comments would be made at the time the site characterization
analysis fs published rather than in advance.
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2. Consultation

Original proposal: Director shall endeavor, to the extent appropriate and
practicable, to fulfill any written request for consultation with respect -
to any aspect of NRC's review of site characterization activities.

Texas recommendation: Director shall make staff available to keep States
and tribes informed of his views on the progress of site characterization
and notify them of further NRC meetings with DOE. Consultation will
include review of NRC procedures and cooperation in developing proposals
for State participations on license reviews. NRC will include response to
State concerns in the site characterization analysis.

Revised proposal: Director shall make staff available for consultation
including: (1) keeping parties informed of Director's views on progress of
site characterization, (2) review of NRC regulations, and (3) cooperation
in development of proposals for participation in license reviews. '

.—Rationala: The staff believes that some flexibility needs to be reserved
so as to assure that NRC's consultation activities are compatible with the
statutory consultation and cooperation process. The original proposal
accomplished this, but it failed to express adequately the intention to
maintain good communications. To correct this deficiency, the revised
proposal largely adopts the Texas recommendation. The principal
substantive differences are the omission of the reference to the site
characterization analysis (for the reasons already discussed) and the
omission of the provision regarding notification of meetings with DOE
(more appropriately a DOE responsibility under the Waste Policy Act).

3. Proposals for State/Indian participation

Original proposal: Proposals may be submitted for NRC to provide
services, or take other action, for the purpose of enhancing its
_communications with States/tribes and contributing productively to the
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1icense review. NRC will respond, with an explanation for any proposal
(or part thereof) which has been denied.

Texas recommendation: Proposals may be submitted for State participation.‘
in the review of DOE submissions. Proposals will describe issues which
State wishes to review and information which State plans to submit to NRC.
Proposals will be approved, if not prohibited by law, if they will enhance
communications between NRC and the States [or tribes] and contribute
productively to the NRC review. NRC will provide explanation for any pro-
posal {(or part thereof) that is rejected, with the party aggrieved by such
rejection afforded a right of appeal to the Commission. [Nevada urged
retention of the formal role for States in the license review process as
described in existing Part 60.]

Revised proposal: Proposals may be submitted to facilitate State/tribal
participation in the review of DOE submissions. Proposals will describe
how the State/tribe wishes to participate, what services or activities the
State/tribe wishes NRC to carry out, and how the NRC services or

. activities would contribute to State/tribal participation. Proposals will
be approved, if authorized by law, if the proposed activities are suitable
in 1ight of impacts on the State/tribe, are not eligible for DCE
assistance under the Waste Policy Act, will enhance communications between
NRC and the State/tribe, and will contribute productively to the license
review. NRC will provide an explanation for any proposal (or part
thereof) that is rejected.

Rationale: The Texas recommendatfon would retain more of existing
Subpaft C than the original staff proposal would have. The revised
proposal largely accommodates the Texas approach. However, one qualifi-
cation which the staff has added, taking the new law into account, is that
the eligibility for DOE assistance under the Waste Policy Act would be a
factor bearing upon the availability of assistance from NRC under

Subpart C. Also, the staff declined to 1nclude an express right of appeal
to the Commission in case a State/tribal proposal is rejected; the staff
proposal is consistent, in this regard, with existing Subpart C.
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RE: Procedural Amendments to Nuclear Regulatory Cormission 10 CFR 60,
Disposal of High-Level Radioactive Wastes in Ggologic Repositories

- Dear Mr. Browning:

¥We have reviewed the draft materials distributed to state representatives
- at the meeting on August 19, 1983, at Dallas, and evaluated the various pro-
posals relative to our interests in participating in Nuclear Regulatory Com-
mission activities and decisions as they relate to disposal of high-level
nuclear wastes in geologic repositories. We have also reviewed the existing
appropriate sections of 10 CFR 60 to determine whether amendments are needed
to have the rule conform to provisions of the Nuclear Waste Policy Act of
1982. We have determined that, while some minimal level of amendment to
procedure is needed to achieve conformity with the Act, further amendment
may be appropriate to enhance the efficiency and maintain the substance of
an assured opportunity for interaction between an interested state and NRC.

We have chosen as a format for a response to your request for comment,

a revision, in rule form, of the appropriate sections of 10 CFR €0. You

© will find this draft revision attached. Much of it will be familiar to
you, &s we have drawn heavily from sections of the existing 10 CFR 60, as
well as from the two draft proposals presented in the Dallas meeting. OQur
focus was largely on Section 60.11 and Subpart C of the rule, &s was yours,
but you will note some major conceptual variation from your 8/17/83 Draft.
I think you will find the proposal, overall, to be supportive of my state-
ment in the Dallas meeting to the effect that we and other states are
seeking an assured access to NRC activities and decisions that affect us as
potential host states for a high-level nuclear waste repository. We aiso
want that access to be one that does not result in an unnecessary burden
on the NRC or the states, yet will result in a full and constructive rela-
tionship between the parties.



Mr. Robert Browning .
September 9, 1983 : »
Page 2

>

You will note in the attached proposed rule amendments that we have
developed a procedure- that removes the existing requirement for NRC to. .
write and submit for public review a Draft Site Characterization Analysis.
While we prefer the draft SCA process now standing in, 10.CFR 60, we also
recognize the advisory nature of the SCA and the need.to. expeditesits
transmittal to DOE. -Thus we view our proposal to contain an acceptable
alternative process by which substantially the same results can be
achieved by NRC and the states, but in a manner that is less consumptive
of time and resources on the part of all parties.

Our proposed changes to Subpart C, we think, preserve the opportunity
for formal interaction between parties, while establishing a more permissive
means of achieving that interaction. 1In addition, we have attempted to
include only those provisions of the existing Subpart C that seem appro-
priate in 1ight of the provisions of the Nuclear Waste Policy Act.

We appreciate the opportunity to respond to your draft proposals
regarding NRC Rule 10 CFR 60. If you have questions or comments regarding

our proposal please do not hesitate to contact me. 1 will be happy to discuss
this matter further with you and your staff, at your convenience.

Sincerely, ~’)l‘_“/eAv~—-—--

Steve Frishman, Director
Nuclear Waste Programs Office

SF:dz - ) -
Enclosure

cc: Mr. Holmes Brown, National Governor's Association



State of ilexas, nuclear Waste Programs Offic. - September 8, 1983

* 10_CFR PART 60 - DISPOSAL OF HIGH-LEVEL WASTES IN GEOLOGIC REPOSITORIES

3 e *
-
-

1. The Authority citation for Part 60 continues to read as follows:

AUTHORITY: Secs. 51, 53, 62, 63, 65, 81, 161, 182, 183, 68 Stat. 929,
930, '$32, 933, 935, 948, 953, 954, as amended (42 U.S.C. 2071, 2073,
12092, 2093, 2095, 2111, 2201, 2232, 2233); secs. 202, 206, 88 Stat.

© 1284, 1246 (42 U.S.C, 5842, 5846); secs. 10 and 14, Pub. L. 95-601,
'92 Stat. 2951 (42 U.S.C. 2021a and 5851); sec. 102, Pub. L. 91-190,
83 Stat. 853 (4% U.S.C. 4332); sec. 121, Pub. L. §7-425, 96 Stat.
2228 (42 U.S.C. 10141). | | '

2. Section 60.2 is feVisedlby insertﬁhg, in the approprfate alphabetical
Jocation, & definition of the term "affected Indian tribe."
" As revised, §60.2 reads: ‘ |

60.2 Definftions.

As used in this part --
Gk o« Tk . T *
“Affected Indian tribe" means an affected Indian tribe as defined
fn the Nuclear Waste Policy Act of 1982.
* B ZETREE T B _— *
3. Sectign'sb.z is further‘améndeb by deleting the»definitions of “Indian

tribe" and "Tribal organization.”

4. Section 60.10 is redesignated as 860.15.



5. Section 60.11 is deleteﬁ. A >
v .
6. Sections £0.16 through 60.18 are added to read as follows:
- §60.16 Site cha;actérizatioh plan required.

. ® -

Before proceeding to sink shafts at any area which has been approved by the
hY
President for site characterization, DOE shall submit to the Director, for

review and comment, a site characterization plan for suth area.
§60.17 Contents of site characterization pian.

The site characterization plan shall contain:
(a) A general plan for site characterization activities to be conducted
at the area to be characterized, which general plan shall include:
(1) A description of such area, including information on
quality assurance programs that have been applied to
the collection, recording, and retention of information
used in preparing such description.
(2) A description of such site characterization activities,
including the following:
(i) The extent of planned excavations;
(ii) Plans for any onsite testing with radioactive or
nonradioactive material;
(i11) Plans for any invest%gation activities that may
affect the capabi1ity of such area to isolate
high-level radiocactive waste;
(iv) Plans to control any adverse impacts from such

site characterization activities that are

important to safety or that are important to

L
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(v) Plans to epply quality assurance to data e e ;
_ co!lection. recording, andjfetention..

(3) - Plans for the permanent closure, decontamindtion, and disman-:

tlement of surface facilities and for the mitigation of any
© .. 'significant adverse environmental impacts caused by site
characterization activities, if such area is determined
" ‘unsuitable for application for a constructizn authorization
for a2 geologic repository operatfons area;

{4) Ccriteria, developed pursuant to section 112(a) of the Nuclear
Waste Policy Act of 1982, to be used-to-détermine the suita-
bility of such area for the location of a éed]ogic repository;
and | i | '

(5) Any other information which the Commission, by rule or order, .

 requires. - '
(b) A description:-of the pbsSible waéfe"form‘or'kaste package for the

" high-level radicactive waste to be ‘emplaced in such geologic

repository, a description (to the extent practicable) of the
relationship between such vaste form or waste package and the
host rock at such area, and a description of the activities .
being corducted by DOE with respect to such possible waste
‘form orywaste‘package or such relationship; and

{e) A conceptual design for the géb]bgic repositdry.Operations area
that takes into account 1ikely site-specific requirements.

»

§60.18 Review of site characterization activities . -

(2) The Director shall cause to be published in the Federal Register

a notice that a site characterization plan has been received from
'DOE and that a staff review of such plan has begun. The notice



;- : .* ‘s

shall identify the area to be characterized and the NRC staff ‘
memﬁers to be.consulted for further information.

‘(b)_.The Diréctor shall make a copy of the site characterization plan
avaiiabIe at the Public Document Room. The Director shall also
transmit copies of the published notice of rece{;t to the Governor
and legislature of the State in which the area to be characterized

is Tocated and to the governing body of any affected Indian tribe.

(c) (1) The Director shall review the site characterization plan and

prepare a site characterization analysis with respect to such

plan.

(2) The Director shall, in the Federal Register notice provided

for in Section 60.18(a), request comment from affected states,
Indian tribes, and interested persons which he will review
and consider in preparing the site characterizatioﬁ analysis
and additional comments and recommendations. '

(3) The Director shall also review and consider comments and
questions submitted in the DOE public hearings held according
to Section 113(b)(2)(B) of the Nuclear Waste Policy Act of
1982, and the Director shall review and consider DOE responses
to such questions and comments in his preparation of the site
characterization analysis and additional comments and recom-

mendations.

(d) The Director shall provide to DOE his site characterization analysis,

together with a summary of comments received under Section 60.18(c)(2)

and his response to those comments, and such additional comments as
may bea warranted. Such comments shall include either a stitement



that the Director has no objection to the DOE's site characteri-
~ zation program, if such a statement is appropriate. or specific - -
objections with respect to DOE's program for characterization of .
the area concerned. In addition, the Director may make specific
' recommendationspertinené\to DOE's'site.characterization program.
~ (e) If DOE's planined site characterization activities include onsite
testing with radioactive material the Director s comments shall
include a determination, if appropriate, that the Commission
concurs that the proposed use of such radioactive material is
necessary to provide data for the preparation of the env1ronmenta1
- reports required by law and for an appiication to be submitted
under §60.22 of this part. |
(NOTE: 60.22 appears to'need rerision to support Subsection (e))

(f) The comments of the Director under this section shall not consti-
tute d commitment to issue any: authorization or license or in any
way affect the aUtnority of the cOmniSSion. theTAtomic Safety and
“‘Licensing Appeai Board, Atomic Safety and Licensing Boards, other
presiding officers, or the Director, in any proceeding under

tubpart G of Part 2 of this chapter.

(g) During the conduct of site characterization activities, DOE shall
~ report not 1ess than once every six months ‘to the Commission on
_the nature and extent of such activities and the information that
" has been‘deveioped and on‘the progress of waste form and vaste
package research}and'dereiopnent. ' The semiannual reports shall
include the results of site characterization studies, the iden-

tification of new issues, plans for additionairstudies'to resolve



new issues, elimination of planded studies no longer necessary, °

identification of decision points reached and modifications to

schedules wﬁete appropriate. DOE shaT].alsa report its progress

in deVelopingvthe design of a geologic repository operations

N "afea.appropriaté for the area being characterized, noting when
key design parameters or features which depend upon the results
of site characterization will be established.. Other topics
related to site characterization shall also be covered if

requestéd by the Director.

(h) During the'conduct of site characterization activities, NRC staff
shall be permitted to visit and inspect the locations at which such

activities are carried out and to observe excavations, borings, and

in situ tests as they are done.

(i) The Director may comment at any time in writing to DOE, expressing
current views on any aspect of site characterization. Comments
received in accordance with this Section and Section 60.64 shall

be considered by the Director in formulating his views.

(3j) The Director shall transmit copies of the site characterizatfon
analysis including the comment summary and response required
under Section 60.18(d), all comments to DOE made by him under
_this section to the Governor and legislature of the State
in which the ﬁrea to be characterized is located and to.the

governing body of any affected Indian tribe.



(k)
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All cbrrespondence between DOE apd ‘the NRC under this sectfon,. -
1nc1pd1ng the reports described in paragraph (g);-sha11 be
placed in the Public Document Room.

T e

. The activities described in paragraphs (2) through (k) above

constitute informal conférence between a prospective applicant

© and the staff, as described in §2.101(a)(1) of this chepter,

and are not part of a proceéding under the Atomic Energy Act

~of 1954, as amended.
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10CFR60, SUBPART C-PARTICIPATION BY STATE GOVERNMENTS AND INDIAN TRIBES

» LA B

Section 50.61. Provision of Information

-

(a) The Difector.shail provide to the Governor and Legislature of any State
'TEéntaining a site which has been approved for site characterization, and
to the governing bedy of any'affected Indian tribe, timely and complete
information regarding determinations or plans made by the commission with
respect to the site characterizat{on, siting, development, design, licens-
ing construction, operation, regulation, permanent closure, decontamination,

and dismantlement of surface facilities of any proposed repository at

such site.

(b) Notwithstanding paragraph (a), the Director is not required to distribute
any document to any entity if, with respect to such document, that entity
or its counsel is included on a service list prepared pursuant to part 2

of this chapter.

(c) Copies of all communications by the Director under this section ;hall
be placed in the Public Document Room and copies therebf shall be

furnished to DOE.
Section 60.62 Site Review

(a) Upon approval of a site for site characterization and upon request of a
state, or Indian tribe, the Director shall make available Nﬁb staff to ~
consult with representatives of states and Indian tribes to keep them

informed of the Director's view on the progress of site chafgcterization



(b)

(c)

«0-

and to notify them of any subsequent meetings or further consultations
N * % s* ‘o .

with the Department‘of Energy.

Requests for consultation shall be made fn writing to the Director.

Should the State, Indian tribe, or other interested person direct

.questions or comments in accordance with section €0.18(c)(2) to NRC

concerning the preparation of the site characterization analysis, the

. ,Director.shali review and consider such comments and questions in the

preparation of the site characterization analysis. In addition, he

shall summarize and respond to such comments and questions and provide

.~ such sunmary -and response to DOE in accordance with Section 60.18(d)..

()

Consultation under this section may include, ‘among other things, a review

of applicable NRC regulations, licensfng procedures, protential schedules,

and the type and scope of State activities in the 1icensé‘rev1ew and

site characterization p1an~reviéw; In addition, staff shall be made
available to cooperate with the State in developing proposals for

participation by the State.

‘Section 60.63 Filing of Proposals for State Participation

(a)

(b)

State and local govermments and affected Indian tribes may participate

in license reviews as provided in Subpart G of Part 2 of this chapter.

»

States in which sites have been approved for site characterization may

submit to the Director ‘a proposal for State participation in the review

of the site characterization activity reports and/or 1icense-app1ication.
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A state's proposal to participate may be submitfed at any time prior to

docketing of an application or up to 120 days thereafter.

-

(c) Proposals for-participation under this Subpart shall be made in writing
-and signed b} the Governor of the State or the official designated by
Stafé law or by jJoint designation of the governor ;nd 1egis1ature.
(d) Items which may be presented for consideration, in whole or in part, subject

to revision by the State, in a proposal for State participation include
but are not limited to: '

(1) A general description of how the State wishes to participate in
the review and a preliminary identification of issues which it

wishes to review.

(2) A preliminary description of material and information which the
State plans to submit to the NRC staff for consideration in the

review.

(3) Services or actions which the State may request Such as seminars,
public meetings, additiona] Public Document Rooms, or employment
or exchange of State personnel under the Intergovernmental Personnel

Act.
Section 60.64 - Approval of Proposals

(a) The Director and a representative of the State shall jointly arrange for

meetings between the representatives of the State and the.Ngt staff to



b)

«]l=

discuss any proposal submitted under Section 60.63(b), with the pfimary.

| goal of identifying any modifications that may contribute to the

effective participation by the State.

-
o>

The_Director‘shalT approve 211 or any part of a proposal as it may

_ »jbe modified through the meetings described above if it {s determined

(c)

(d)

(e)

_ that the proposed activities:

'(1) will enhance communications between NRC and the State,

(2) will contribute productively to the license review and/or

site characterization activity report reviews, and
(3) are not prohibited by law.

The decision of the Director shall be transmitted in writing to the
Governor or designated official of the originating State. Aocopy of
the decision shall be made available at the Public Document Room. If

all or any part of a proposal is rejected, the decision shall state

the reason for the rejection.

The State originating the proposal may appeal the rejection of all or

any part of a proposal to the Commission.

A copy of all proposals received shall be made available at the Public

Document Room.
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Section 60.65 Participa;ion by Indian Tribes

(NO CHANGES SUGGESTED IN THIS SECTION)

Section 60.66 Notice to States. If the Governor and Legislature of a State have
Jointly designated on their behalf a single person or entify to receive notice
and information from the Commission under this part, the Commissfon will provide

such notice and information to the jointly designated person or entity instead

of the Governor and Legislature separately.

Section €0.67 Coordination

The Director may take into account the desirability of avoiding duplication of
effort in taking action on multiple proposals submitted pursuant to the provisions
of this Subpart to the extent this can be accomplished without substanti;]

prejudice to the parties concerned.
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o | 17 7400 W. King Street, Sulte 100

Carson City, Nevada 89710
(702) 885-5050

' September 14, 1983 |
Wil Ra;.ord File © WY Project —————

Dacket MO, ee——

" Mr. Robert Browning, Acting Director

Division of Waste Management - . .. POR———
Nuclear Regulatory Commission i - LPoR :
- MS-623-FS ' Distribution: REE _BE
Washington, D.C. 20535 '3.03' l:ys :
) . . HM = Hﬁ) E_
Dear Mr. Browning: ’ Retura_to Wi, €23-5) Where

I am writing to express concern on behalf of the State of Nevada
regarding the consideration of the Commission to re-open rulemsking
on 10 CFR 60. While the State recognized that some semantical revi-
sions may be necessary to conform to the language of the Nuclear Waste &
Policy Act of 1982, the draft proposed rule that was discussed at our
meeting in Dallas, Texas causes concern in two areas.

First, the State would be concerned with efforts by the Commission
that attempt to diminish the formal role for states in the license re-
view process as described in the current rule., It would seem that the
Commission's intent in the draft proposed rule is to relegate the °
states' roles in this process to a discretionary status rather than the
more formalized role that.exists currently. '

Secondly, the State would be concerned should the Commission elimi-
nate the opportunity for the states and public to formally submit
comments to the Commission on DOE's site characterization plan, and to
have those comments formally considered.:sAlthough the Act provides for
public comment to DOE on the aforementiomned site characterization plan
and associated public hearing, the State of Nevada believes that the
Director should formally solicit comments directly.from the states and
public, independent of the DOE process.

In summary, the State of Nevada would be quite concerned with the
elerents of the draft proposed rule that would relegate State partici-
pation in the license review process and in the site characterization
plan analysis to a role that is left to the Director's discretion.

Wnile the discussion in the draft proposed rule focuses upon areas where
a duplicative effort with DOE might occur, I believe that the uncertain-
ties inherent in geologic waste disposal warrant the risk and cost of
such duplication should it occur. : :



- -z bt

. Mr. Robert Browning _ Page Two
.- = September 14, 1983

I want to thank you for providing the State of Nevada the oppor-
tunity to comment on this draft proposed rule and hope that you have
found my comments useful.

Should you have any questions, please do not hesitate to contact
me, :

" “Robert R. Ldux '
Nuclear Waste Evaluation Program

RRL:sk
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Staff Efforts to Obtain Views of Public Interest
Groups on the Proposed Revisions to 10 CFR Part 60

One informal com:ient letter was received from David Berick of the Environ-
mental Policy Institute, following the meeting-in Dallas with State representa-
tives (copy attached). On September 29, 1983, a meeting was held with Mr.
Berick, B. Yaeger, Sierra Club, and B. Finamore, NRDC, to discuss the

concerns of the Public Interest Groups regarding the proposed revisions to

Part 60 that were discussed in the Dallas briefing.

In the discussions, the concerns of the Public Interest Groups (Groups) centered
primarily around the proposed deletion of required information about the site
selection process from the content of the Site Characterization Plan. (Under
the Waste Policy Act, this type of information now appears in the Environmental
Assessments (EAs) required by the statute at the time sites are nominéted.)

The Groups saw the review-of-the site.selection process in the Site Character-

ization Plan as an opportunity to examine how DOE selected the three sites to
be characterized. The NRC staff explained that it believed reviewing these
matters in the Site Characterization Plan (SCP) was too late in the process,
since EAs would have been written, public meetings to discuss site selection
would have been held, and the recommendation of sites to be characterizated
would be reviewed and approved by the President prior to submittal of the SCP
to NRC. The staff described its intent to review and comment on the draft EAs
so that its views on the quality of the data available and identification of
the. potential 1icensing issues would be known early enough in the site selection
process so that they could be considered when siting decisions were made by DOE
and the President. The staff explained that these earlier steps specified in
the Haste Policy Act were what it had ifn mind when it stated that the SCP was
submitted at a later point in the schedule.

As a result of these discussions a footnote has been added to the rule which states

that NRC will review the environmental assessments prepared by DOE.
Amendments to 10 CFR 51 dealing with NEPA issues will be proposed in the near
future and will consider fssues raised in the Berick letter.

1 ENCLOSURE C
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Dear Bob,
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Environmental Polfcy Institute

. 317 Pennsylvania Ave. S.E. Washington, D.C. 20003

202/ 544-2600

September 21, 1983

Sorry for the delay in getting this over to you

and for some of the strong language, but I have gone
over the proposed revision several times and think
that there are some very serious problems with what
has been proposed and the way it has been proposed.

83 S 21 Py

Sincerely,
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Tos - Interested Parties | B Y |

From._ ‘David Berick,. Environmental Policy Insfitute

Re: Comments on ‘Draft NRC Revisions to NRC High?Level Waste

.Licensing Regulations(l10 CFR Part 60)(8/17/83 NRC Draft)

‘\

A charitable interpretation of- the 8]17/83 draftiof'revisions

to Part 60 would be that the staff has greatly exaggerated the
differences betwveen the Nuclear Waste Policy Act(NWPA) and the
current version of Part 60 and has proposed changes that do not
accurately reflect either the intent of the Nuclear Waste Policy
Act or the conduct of the federal nuclear waste program in
practice. The proposed changes could also be read to suggest a

deliberate and drastic effort to limit the scope and independence -

of NRC's authority and review of the DOE ELW program. Although
‘the draft suggests that the revisions are based on the past three

years of history with the federal waste program, one might

conclude that there are some in the NRC staff who have 2
distinctly revisionist view of that history and wish to
circumvent the type of solid, independent review conducted by the
NRC staff of the DOE's program ‘notably of the Eanford SCR.

Issue 1) Exrlnsi.en of. REPA s&nsi.dm.tiona

- The draft revisions propose to exclude, and defer until a
later procedure,. the incorporation of NEPA considerstions. Taken
on its face, thig is a serious flaw. -Part 60,..a5.now
constructed, strongly reflects the need by the Commission for
information.on site suitability and-.on-alternative -sites to carry
out its NEPA responsibilities. In promulgating Part 60, the
Commission recognized that its ebility to make & NEPA
determination would. rely heavily on the suitability of DOE's
candidate sites. 'The Commission. also.recognized that
consideration of alternatives. znd.the.suitability.of DOE's sites

"might indeed be appropriate. vhere. necessary-or.desirable to

protect health.®(46 FR 13972, 2/25/8l1). Those responsibiiities
&gre not diminished, in any way, by the Nuclear Waste Policy
Act (NWPA). . -Among other considerations, Section 114(f) of the
NWPA reaffirm: NRC's NEPA and health and safety responsibilities
under both the Atomic Energy Act and the Energy Reorganization
Act. :

‘It is also 1mportant to’ note, that under the NWPA, compliance.
with NEPA constitutes a limitation for site characterization
activities, Section 113(c) clearly restricts DOE from carrying

out any activities during’ characterization not regquired "for
evaluation of the suitability of such candidate site for an

application to be submitted to the Commission...and for

compliance with the National . Environmental Policy Act of 1969(42

1



U.5.C. 4321 et seqg.)” NRC must review this issue in the site
characterization plan and it must also be certain that the DOE
program leading to application addresses the Commission’s need to
fulfill NEPA. The Commission must also concur in the use
radioactive materials as part of those activities. It is not
possible, in my view, to separate these NEPA-related aspects of
site characterization .directly aimed at fulfulling DOE's NEPA and

NWPA responsibilities from the NRC's own NWPA and NEPA review
authorities. . .

As a result, I am lead to conclude that the NRC proposal to
exclude NEPA considerations from a revised Part 60 is an improper
and inappropriate procedure. I must'also point ocut-that the .
exclusion of NEPA related issues, squ;as‘Bité”aﬁﬁtagflityﬁand
alternative-sites, is used to justify’a proposed-limitation of
the scope of the site characterization plan:and the Commission's
review of DOE site characterization activities. The proposal sets
up a Catch-22 situation wherein NEPA issues cannot be considered
because they are deferred to a future rulemaking while at the
same time the Commission does "consider”™ such issues and deletes”
them aitogether from the Commission'’s Part 60 licensing

regulations; a decision that cannot be addressed.

As elaborated below, the exclusion of NEPA considerations at .
the site characterization stage, . coupled with a decidedly
erroneous conclusion that the NWPA requires submission of the
site characterization plan at a later time in the repository
siting schedule than the current version of Part 60, leads to a
drastic limitation of NRC's independent review -of DOE's program
at the site characterization stage. The proposed revision would
drastically reduce the scope of the site characterization plan
and NRC review specifically in the area of site suitability and
_ alternatives issues. _

(Note: It is ironic that the authors of the proposed revision
have constructed an extensive, if somewhat questionable, argument
for the revision of Part 60 based on the statutcry interpretatica
of the NWPA and ®*futher understanding and experience gained over
the past three years®” (pp. 2-3), yet overlook a statutory
requirement which would require possible revision of Part 60 to
conform to general environmental standards to be promulgated by
EPA(Section 121 of NWPA). :

Issue 2) Contention That NWPA Reguires Site Characterization
Review at a Later Point in the Schedule

The~ proposed revision repeatedly contends that the NWPA
requires DOE to submit its site characterization plan to the NRC
at a later point in time than the current version of Part 60.
The argument and presentation of this contention in the proposal
can at best be characterized as misleading and, at worst, as
deceitful. The proposal constructs an elaborate and pervasive
argument that the current version of Part 60 requires submission
of DOE's site characterization report "as early as possible after
the commencement of planning®™ whereas the NWPA requires such

2



submission "prior to sinking a ghaft® for characterization.
Unfortunately, this argument is based on a persistent, and one

must conclude deliberate, misrepresentation of both Part 60 and
1the NWPA. )

First, and perhaps most egregious in this regard, the text of
the proposz]l misrepresents the current version -0of Part 60
‘throughout,. and ‘without exception. At no time, including on page
8 of the text where the current version of Part 60 is described
on the issue of timing, does the proposal accurately and
completely gquote Part 60. Without exception the first sentence
of Section 60.11 of Part 60, which is central to this issue, is
.cited and quoted incompletely and without inclusion of the
operative phrase %prior to site characterization." With the
exception of the text on page 8, the proposal also fails to cite
- the language of Section 60.11 to the effect that such "planning”
~is "for ‘a saelesic repository operaztions ares”
invariably implying. that "planning® for site selection is the
"trigger for submission of the site characterization report.
"Nothing could be tarther from the truth and a straightforward'
:reading of Section 60.11 makes this clear. '

Rather than the c:se portrayed in the proposed revision in
which the NWPA has & cramatically different submission date from
Part 60, the only distinction that genuinely exists between the
twvo is language stating that submission takes place "prior to
sinking & shaft"(for characterization) (NWPA) and "prior to site
characterization®(Part 60). Any effective difference, small as it
may be, between these two operative phrases is further limited by
" the definitions and substance of the appropriate provisions of
the NWPA and Part - 60, as discussed below. - : N

Although Part. 60 includes a range of activities, other than
“sinking & shaft", that might be construed to trigger submission
of DOE's characterization ‘materiels by an overly anxious reader,
the definition of ®"site characterization™ in Part 60 clezrly
excludes ""preliminary borings and gecphysicel testing neecded to
-decide whether site characterization should be undertaken.%(Sec.
60.2(p)). This limitation is significant. Despite the suggestion
in the proposed revision that Part 60 requires submission at a
. preliminary planning stage, Part 60 does not require submission,
~.in any event, prior to conduct of zctivities to identify z site
for charascterization. The contention in the proposal that the
NWPA creaztes a ‘new procedure wherein DOE will have already
- selected sites for characterization before the initiation of
DOE's characterization paperwork is erroneous. The definitions of
site characterization in the NWPA and Part 60, .and the exclusion
of activities "needed to decide whether site characterization
- 'should be undertzken," are:virtually identical. Part 60 ‘also
predicates site selection of a "particular geologic operations
-area®; -a specific location :within a site comparable to the
location of characterization area.

: Furthermore. little practical distinction, if any, ‘can be
made between the NWPA and. Part 60 as to when the DOE would



actually have to initiate its site characterization report or
plan and when the NRC would need to receive such a submission.
As the NRC proposal acknowledges on page 19, the site
characterization plan must be submitted to the NRC
"...Sufficiently far in advance so that comments may be developed .
-and submitted back to DOE early enough to be considered when
shaft sinking occurs....” If anything, the schedule in the NWPaA .
which requires identification of sites to be characterized by
January 1, 1985 -and completion of site selection in 1987 or
1988(obviously including preparation of the site characterization
plan and NRC's timely review and comment)would suggest that
delaying DOE's submission to a point in time just prior to
sinking the shaft would present neither DOE nor NRC with
sufficient time to complete the paperwork and review.

. The statement in. the proposed revision on page 19 concerning
the need for DOE's timely submission borders on the hypocritical
given the lengths to which the authors have gone to argue against
timely submission as required in Part 60.-Thexscheduling"£ix"
proposed in the revision--the deletion of the draft site
characterization assessment because ..of .tha "scheduling mandates
of the Waste Policy Act” pleaded on page 21 of the draft--
revision has a decidedly hollow ring. : :

Additional concerns over the proposed restriction of NRC's
site characterization review are discussed below, but it is worth
noting here that under the NRC's current  Part 60 -review
procedures the issuance of a draft staff assessment-would-add
three to four months at most to the review period. The value of
an independent NRC staff assessment: with.opportunity. for..public
comment far outweighs this minor schedule delayj-a position taken
by the NRC when Part 60 was promulgated. The proposed revision
effectively repudiates the Commission's earlier £finding that the
provision of an opportunity for public comment alleviated, in
part, the need for a formal licensing action at this early stage
while providing ®...ecarly Commission, State and public
invclvenent without undue schedule delays."™(44 FR 70409, December
6, 1979). : ,

In developing the current Part 60 requirement for a drait
assessment with public comment the Commission considered
conducting this preliminary licensing step under its Early Site
Review(ESR) regulations (10 CPR Part 2 Subpart P) with the
objective of resolving siting issues. The Commission recognizea
that the unigue circumstances. of siting of a geologic repository
precluded resolution of such issues at this early stage.
However, the Commission did £ind that .while the site
characterization stage did not constitute an appropriate point to
conduct a formal ajudicatory licensing proceeding, this stage did
represent an critical first step in the licensing process for
geologic repositories. By removing the opportunity for public
comment of the draft assessment, the proposed revision alters the
basic role of the NRC as independent requlator balancing the
views .of DOE and interested parties. Instead, the NRC assessment
that emerges from the proposed revision appears inescapably to be
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little more than a negotiated agreement between the NRC and the
DOE staff(see additipnalvcomments below).

- Issue 3) NEC Role in Site Screening nnds.el.e:zti.qn

~ The draft revision argues that the NWPA “i.imakes no specific
provision. for the Commission to engage in,.or .independently
review;>the politically sensitive :processes of site screening-and-
+Slte-selection.(page 14 of draft). Once again, the proposal
leans on selective interpretation to extend support for the
authors' policy predilections where none exists. The proposal
draws an entirely artificial distinction between those "politi-
cally sensitive"” aspects of the site selection process which
preceed submission of the site characterization plan and those
that follow. The NWPA makes no such distinction and in fact the
site selection process for the second repository must necessarily
include two sites already characterized(and not selected)for the
- £irst repository, thereby guaranteeing prior NRC “involvement® in

this ®politically sensitive®"stage(see Sec. 114(f)). ' .

What the NWPA does suggest is that the entire process of
identifying potential sites to final site selection after charac-
terization and state concurrence or "veto" is part of a single
site selection process leading the submission of a repository
. construction permit application to the Commission. There is

nothing sbout the selection of & final site, a decision that the
Commission is party to, that suggests that it is any less "sensi-
"tive". The concern here, of course, is not whether or not the
.. Commission engage in politically controversizl issues, but vwhet-
her it has a basis for withdrawing itself from the review and
- oversight of DOE's process for selecting sites for nomination and
~ characterization.. The argument drawn by implication that certain
'site selection activities are more or less "political® and not
approprizte for Commission involvement does not hold water.

: Sirmilarly, the argument that no especific role is given to the
NRC in the NWPA until the site selection plan is submitted is
refuted by the Commission's own action in entering & memorandum-
of-understanding with DOE covering this specific period in time--
the so-called "Procedural Agreement®(48 FR 38701, August 25,
- 1983), It is worth noting that the Procedural Agreement cites,
as justification, conformance with the NWPA for this "early®” .
NRC/DOE interaction and oversight process. The NRC cannot, in my
view, interpret the NWPA both ways; as limiting the early
initiation of NRC oversight as suggested in the proposed revision
- of Part 60, and authorizing such early intervention as spelled
out in the Procedurzl Agreement. The Commission, in fact, has
long recognized the need to be involved as early as possible in
the oversight of the DOE program; a fact underscored by the
procedural ‘agreement and articulated in Part 60. Early
involvement is virtually essential given the largeenormous site
selection program mandated by the NWPA and not contemplated by
Part 60; the siting of two repositories from pools-of five
nominated sites. ' )
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A corollary issue to early NRC review is the proposal to
defer the issue of Commission commént on the DOE's environmental
assessments at the site nomination until a future proceeding
concerning NEPA issues. As noted earlier, consideration of NEPA
related issues should not be deferred nor should deferral serve
as an excuse for adopting a policy, de facto, that the Commission -
will not enegage in oversight and review of key site selection
issues such as the nomination of site and the preparation of
Environmental Assessments.

Issue 4)455922 QleRS Review

The proposed revision of Part 60 dramatically limits the
scope of the NRC review of the DOE's site characterization
activities notably limiting the information and issues to be
included in the site characterization plan.” The proposal states
that the NWPA neglects to include "the method by.which the-site
was selected for characterization, the indentification- and
location of alternative media and sites at which DOE intends to
conduct--site characterization; ~and-a* déscription” of the decision
process by which the'site 'was selectéd for characterization.”
These characterization plan components, the proposal concludes,
should therefore be excluded.

‘As in many other cases in this proposal, the authors rely
upon a questionable argument to make their case, i.e. these
factors are spelled out in detail in an NRC rule(Part 60) and are
not spelled out in equal detail in statute(the NWPA), therefore
they are to be excluded. 1In the process, the proposal makes what
can only be described as a gratuitous interpretation of the
statutory language authorizing the inclusion of these very
factors, i.e. Section 113(b)(1)(A)(iv) which includes, in the
contents of the site characterization plan, "criteria to be used
to determine the suitability of such candidate site for the
location of a repository, developed pursuant to section 1l1l2(a)."

The proposal not only choses to ignore this requirement and
the clear opportunity to incorporate the "questionable" site
selection factors under this category, but on page 30 of the text
the authors make the gratuitous statement that complying with
this section would entail "merely stating the criteria, which are
the DOE siting guidelines described in Section 112(a) of the
Waste Policy Act™ and this "might appear to have little purpose.

There is no statutory language to support the interpretation
in the proposed revision of Part 60. and (it is highly "
questionable that incorporation of criteria used to determine the
suitability of a site to be characterized would merely be the
reiteration of the DOE's site selection:guidelines. Neither
Section 112(a) nor Section 113 of NWPA equate "criteria™ with the
"general guidelines™ authorized in that Section. A more
practical reading of this provision would be-as a requirement to
elaborate how the DOE selected the specific site in question and
how the DOE guidelines were applied in that process.



4 As the NRC staff is well awvare, .DOE-has-repeatedly-balked at
- establishing & site-specific methodology for applying the Section
112 guidelines to say nothing of incorporating - such-methodology
in the guidelines. This has been a major point of controversy .
‘regarding.the -DOE-guidelines. Equally important, O0BFhES not
proposed..a .definitive .procesg-foraselecting. thesthreessitesito be .
characterized from the pool’ of :five nominated sites nor-assurance
-that such a decision.will be :subject to-adequate ‘independent
review. The NRC identified these same problems, the application
of site sélection quidelines to specific site selection decisions
includipg the selection of the three sites to be charactarized,
in its comments to the DOE(Letter of April 7, 1983 from R.E.
f;g;ring,to R.L. Morgan and NRC Staff Comments dated April 1,

, In view of the controversy surrounding this issue and the

NRC's own comments to DOE, one is left with & sense of disbelief .
at the authors' feigned ignorance, expresesed on page 30, as to
the purpose of Subsection (iv) and their failure to give that
statutory language ‘its full weight. &As 1f to add insult to

'7f£njury, the proposal makes -light of the inclusion of

‘Subsection{v) requiring the DOE to include in the site
characterization plan "any other information required by the
Commission.”™ The inclusion of Subsection(v) demonstrates that
list of factors in Section 113(b) to be included in the site
characterization plan is not a2ll inclusive as suggested in=the
proposed revision and certainly Section l113(b) does not require
the exclusion of infoermation or factors not elaborated upon in
detail in Section 113(b). Section 1l13(b) clearly &allows, if not
‘'requires under Subsection(iv), the inclusion of the types of site
selection information determined in the proposed revision to be
ripe for exclusion and Subsection(v) clearly authorizes the NRC
to require such information. "

Issue 5) NRC Indepepdence and Public Participation .

~As noted in my remarks above under Issue 2, the proposed
revicsion alters the Commission's incdependent relationship to the
DOE waste program. The most obvious case is the deletion of the
draft assessment of the site characterization report. Whereas
Part 60 now considers the submission and review of the site
characterization report a means for all interested parties
including states and the public to review the adequacy of the
NRC staff assessment, the proposed::revision creates a situation
wherein the NRC review and assessment is no longer the subject of
comment ‘by "interested parties”.

The proposed revision, with no direction in the NWPA to
support it, has terminated the preliminary licensing review
represented by the NRC assessment process in Part 60 in favor of
the preparation of a document which would merely summarize
NRC/DOE agreements on a very narrow range of issues involving
prospective site characterization activities. The principal
justification for this proposal is drawn not from the NWPA but
from the existence of the recently negotiated Procedural
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Agreement and.from "scheduling” considerations discussed above.

The purpose of the Procedural Agreement was not to protect the
procedural rights of interested parties but to "assure that an
- information flow is maintained between the two agencies". The

proposal erroneously suggests, on pages 21 and 22, that the

rights of interested parties and the public granted under Part 60
are protected by the_ Agreement; a protection that merely allows.
*members.of the public being permitted to attend as observers."
(48 FR 38702, August 25, 1983).

The rights of interested parties and the public in general,
especially concerning early site review and developed in. formal
agency rulemaking in Part 60, are not equivalent to, nor compara-
ble to, those provided under the proposed revision which relies
upon an interagency agreement developed in informal interagency
discussions., . Attendance at technical meetings, especially
considering the requirements of time, personnel, and resources to
attend the lengthy series of such meetings, cannot possibly
provide an adequate or equivalent opportunity for public
participation envisioned in either Part 60 or the NWPA. '
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DRAFT CONGRESSIONAL LETTER

Dear Mr. Chairman:

Enclosed for your information is a copy of a notice of proposed rulemaking
to be published in the Federal Register.

On February 25, 1981 the Commission promulgated final procedures to
implement its statutory authority to. license and regulate the disposal
of high-level radioactive wastes in geologic repositories (46 FR 13971).
The enactment of the Nuclear Waste Policy Act of 1982--Public Law 97-425
(Nuclear Waste Policy Act) led the Commission to reexamine some of the

. procedures given in the final rule, 10 CFR Part 60 for conformity with

o~

R

those contained in the statute. As a result of this review, the Commission
believes that certain revisions to the procedures in 10 CFR Part 60 are

necessary. In addition, the Commission is taking this opportunity to clarify

jts procedures in light of further understanding and experience gained since
the promulgation of the procedural rule. The enclosed proposed amendments make
certain revisions to the procedures for site characterization and the

- participation of States and Indian tribes in the process of siting, licensing,

and development of a geologic repository for high-level nuclear waste. The
proposed amendments affect the means and timing of State and Indian tribe
participation. However, the Commission believes that the proposed ameridments
do not significantly alter the basic principle of providing for the fullest and
most complete participation of States and Indian tribes possible within

the limits of the Commission's authority.

Sincerely,

Robert B. Minogue, Director
Office of Nuclear Regulatory Research
. . )

Enclosure: As stated
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Regulatory Analysis

10 CFR Part 60

1. Statement of the Problem

The final rule 10 CFR Part 60, "Disposal of High-Level Radioactive Wastes
in Geologic Repositories," as currently written (46 FR.13971), contains proce-
dures for site characterization and the participation of States and Indian
tribes in the siting, licensing, and development of high-level radioactive
waste repositories. The Nuclear Waste Policy Act of 1982, Public Law 97-425
(Nuclear Waste Policy Act), establishes in considerable detail the procedures
to be followed in the process of siting and licensing a2 geologic repository.

The Nuclear Waste Policy Act contains specific provisions for site characteriza-
tion and State and Indian tribe participation in the process of siting, licensing,
and development of high-level radioactive waste repositories.

Revisions to the procedures given in the final rule 10 CFR Part 60 for
site characterizaticn and the participation of States and Indian tribes are
being proposed. For the most part, the revisions are needed in order to reflect
the provisions of the Nuclear Waste Policy Act of 1982, particularly as they
relate to site characterization and the participation of States and Indian
tribes in the process of siting, licensing, and development of disposal facil-
ities. In addition, however, the Commission is taking this opportunity to
clarify its procedures in the light of further understanding and experience
gained since the promulgation of the procedural rule.

2. Objective

The objective of the proposed regulatory action is to make certain changes
in 10 CFR Part 60 to reflect procedures for site characterization and for State
and Indian tribe participation in the process of siting, licensing, and
developing of high~level radicactive waste repositories established by the Kuclear
Waste Policy Act, and to clarify the Commission's procedures in 1ight of the
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experience gained since the promulgation of the procedural rule 10 CFR Part 60
several years ago. '

3. Alternatives

(a) Leave the final provisions of 10 CFR Part 60 (46 FR 13971) intact.

(b) Delete reference to State and Indian tribe participation in the
process of siting, licensing, and development of a repository in 10 CFR Part 60,
and publish procedures for State and Indian tribe participation as a regulatory
guide.

4. Consequences

(a) Proposed Action: Publish proposed changes in 10 CFR Part 60 to bring
procedures for site characterization and State and Indian tribe participation
in the siting, 1icensing, and development of high-level radioactive waste
repositories in accordance with the Nuciear Waste Policy Act, and to clarify
the procedures in 1ight of recent experience.

The proposed revisions in 10 CFR Part 60 would bring the final ru1e in
conformity with the Nuclear Waste Policy Act. They would clarify the proce-
dures for site characterization and State and Indian tribe interaction with the
Nuclear Regulatory Commission in 1ight of recently enacted legislation and the
experience gained over the last several years. The clarification of these
procedures would benefit States and Indian tribes by giving them accurate,
realistic information about opportunities available to States and Indian tribes
to participate in consultations with the Nuclear Regulatory Commission. This
would in turn make the process of -siting, 1icensing, and development of high-
level radioactive waste geologic repositories more efficient.

The most effective way of promulgating the revised procedures would
be as revisions to 10 CFR Part 60. The promulgation of the revised procedures
in this format would accomplish the objective with no unnecessary delay in
making the revisions public
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(b) Alternative 1: Leave the provisions of the final rule, 10 CFR Part 60,
intact.

This alternative would be inadequate because it would result in inconsistencies
between the final rule, 10 CFR Part 60 and the Nuclear Waste Policy Act. These
inconsistencies would leave uncertain the opportunities for participation of
States and Indian tribes in the NRC activities related to siting, licensing,
dnd development of a high-level radioactive waste geologic repository, and could
lead to costly and time-consuming inefficiencies in the process.

The staff also considered a variation of this alternative where only
minor changes would be made to conform terminology in 10 CFR Part 60 to the
HWaste Act, as an administrative rulemaking, without opportunity for public
comment. This variation would result in the same uncertainties and
inefficiencies in the 1icensing process.

~ (c) Alternative 2: Delete reference to State and Indian tribe participa-
tion in 10 CFR Part 60 and publish procedures for State and Indian tribe
participation as a regulatory guide.

If this alternative were adopted, participation of States and Indian tribes
would not be governed by the regulations of 10 CFR Part 60. Publishing proce-

—————dures for_State and_Indian tribe participation as a regulatory guide would give
only suggested guidance. States and Indian tribes have indicated sfrong
preference for formal procedures. The regulatory guide approach would not be
suitable for this reason.

5. Decision Rationale

The NRC staff has evaluated the proposed action and two alternative courses
of action. The procedures for site characterization and State and Indian tribe
participation in the siting, 1icensing, and development of high-level radioactive
waste geologic repositories must be revised to bring them in accordance with
the Nuclear Waste Policy Act, and to clarify the procedures in Tight of recent
experience. Revising the procedures for State and Indian tribe participation
by means of revising the final rule, 10 CFR Part 60, is the most effective
method of accomplishing this.
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PROCEDURAL AGREEMENT BETWEEN THE U.S. NUCLEAR REGULATORY COMMISSION
AND THE U.S. DEPARTMENT OF ENERGY IDENTIFYING GUIDING PRINCIPLES FOR
INTERFACE DURING SITE INVESTIGATION AND SITE CHARACTERIZATION

This Procedural Agreement outlines procedures for consultation and
exchange of information which the Comission (NRC) and the Department
(DOE) will observe in connection with the characterization of sites for a
geologic repository under the Nuclear Waste Policy Act of 1982. The
purpose of these procedures is to assure that an information flow is
maintained between the two agencies which will facilitate the
accomplishment by each agency of its responsibilites relative to site
investigation and characterization under the National Waste Policy Act
(NWPA). The agreement is to assure that NRC receives adequate
information on & timely basis to enable NRC to review, evaluate, and
comment on those DOE activities of regulatory interest in accordance with
DOE's project decision schedule and thereby facilitate early identification
of potential licensing issues for timely staff resolution. The agreement
is to assure that DOE has prompt access to NRC for discussions and
explanations relative to the intent, meaning and purpose of NRC comments
and evaluations on DOE activities and so that DOE can be aware, on a
current basis, of the status of NRC actions relative to DOE activities.

This Procedural Agreement shall be subject to the provisions of any
project decision schedule that may hereafter be established by DOE, and
any regulations that may hereafter be adopted by NRC, pursuant to law.
In particular, nothing herein shall be construed to limit the authority
of the Commission to require the submission of information as part of a
general plan for site characterization activities to be conducted at a
candidate site or the submission of reports on the nature and extent of
site characterization activities at a candidate site and the information
developed from such activities.

1. NRC On-Site Representatives

As early as practicable, following area phase field work, NRC on-site
representatives will be stationed at each site undergoing investigation
principally to serve as a point of prompt informational exchange and
consultation and to preliminarily identify concerns about such
investigations relating to potential licensing issues.

2. Meetings

From the time this agfeement is entered into, and for so long as
site characterization activities are being planned or are in
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progress, DOE and NRC will schedule and hold meetings periodically
as provided in this section. A written report agreed to by both
DOE ;ng.NRC will be prepared for each meeting including agreements
reached. :

a.

€.

Technical meetings will be held between DOE and NRC technical
staff to: review and consult on interpretations of data;
identify potential licensing issues; agree upon the sufficiency
of available information and data; and agree upon methods and
approaches for the acquisition of additional information and
data as needed to facilitate NRC reviews and evaluations and
for staff resolution of such potential licensing issues.

Periodic management meetings will be held at the site-specific
project level whenever necessary, but at least quarterly, to
review the summary results of the technical meetings; to review
the status of outstanding concerns and issues; discuss plans for
resolution of outstanding items and issues; to update the

schedule of technical meetings and other actions needed for

staff resolution of open items regarding site characterization
programs; and to consult on what generic guidance is advisable and
necessary for-NRC to prepare. Unresolved management fssues will

_be promptly elevated to upper management for resolution.

Early technical meetings will be scheduled to discuss written

NRC comments on DOE documents such as Site Characterization

Plans, DOE's semi-annual progress reports, and technical reports

to foster a mutual understanding of comments and the information or
activities needed for staff resolution of the comments.

In formulating plans for activities which DOE will undertake to
develop information needed for staff resolution of potential
licensing fssues, DOE will meet with NRC to provide an

overview of the plans so that NRC can comment on their sufficiency.
These discussions will be held sufficiently early so that any
changes that NRC comments may entail can be duly considered by

DOE in a manner not to delay DOE activities.

Schedules of activities pertaining to technical meetings will be made
publicly available. Potential host States and affected Indian

tribes will be notified and invited to attend technical meetings
covered in this section (Section 2, Meetings). The notification

will be given on a timely basis by the DOE. These technical

meetings will be open meetings with members of the public being
permitted to attend as observers.



3. Timely Release of Information : .

a. Data collected during site investigations will be made -
available to NRC on & current, continuing basis after the DOE
(or DOE contractor) quality assurance checks that are fnherent
in detﬁrmining that the data has been obtained and documented
properly.

b. DOE's analyses and evaluations of data will be made avai1gb1e
to NRC in & timely manner. .

4. Site Specific Samples

Consistent with mutually agreed on procedures, DOE will provide NRC
with site specific samples to be used by NRC for independent
analysis and evaluation.

5. Agency Use of Information

It 1s understood that information made available to efther Agency
under this agreement may be used at that Agency's option in carrying
out its responsibilities.

" 6. Project Specific Agreements ' e

Project specific agreements to implement the above principles will be
negotiated within 120 days of the time this agreement is entered
into. These project specific agreements will be tailored to the
specific projects to reflect the differences in sites and project
organizations.

7. Nothing in this agreement shall be construed as 1imiting forms of
informal consultation not mentioned in this agreement (for example,
telephone conversation or exchanges of reports). These other

consultations will be documented in a timely manner. .
Robert L. Morgan, Proggct Director John G. Dav;s, Director
Nuclear Waste Policy Act ' Office of Nuclear Material

Project Office : Safety and Safeguards
U.S. Department of Energy ' U.S. Nuclear Regulatory

Commission

Date: %(2 Z‘ [éz Date: g//zA’;?
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PART-60 - DISPOSAL -OF HIGH-LEVEL RADIOACTIVE
WASTES IN GEOLOGIC REPOSITORIES

§ 60.2 Definitions
As used in this part: .

(a) “Affected Indian tribe" means an affected Indian tribe as
defined in the Nuclear Waste Policy Act of 1982.*

[¢1}-2Indian-Tribet-means-an-Indian-tribe-as-defined-4n-the-Irdian
Self-DetePminatiea-ané-Edueatien-Assistanee-Aet-éPub1$e-kaw-(93-638)f]

- [¢q)-2 Ipibal-ewganizat*en!-means-a-IFibal-ePgan%zatien-as-defined
in-the-Indian-Self-Determination-and- Edueat#en-Ass#stanee-Aet-(Pub1#e-baw
93-638)e] '

Subpart B - Licenses
Preapplication Review

[§-69710] 60 15 Site characterization. S :

(a) Prior to submittal of an application for a license to be issued
under this part the DOE shall conduct a program of site characterization
with respect to the site to be described in such appliication.

(b) Unless the Commission determines with respect to the site
described in the application that it is not necessary, site characteriza-
tion shall include a program of in situ exploration and testing at the
depths that wastes would be emplaced.

(c) As provided in § 51.40 of this'chapter, DOE is also required to
conduct a program of site characerization, including in situ testing at
depth, with respect to alternative sites.

*Comparative text - Additions to existing regulations are underlined and
deletfons are dashed through and enclosed in brackets.
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[§-60711--Site-sharacterization-reporis
¢a}--As-ear}y-as-passible-after-commencement-of-planning-for-a
partieular-gealegie-repasitory-operations-areay-and-prior-to-site
eharacterizationy~-BOE-shal}-submit-ta-the-Direstor-a-Site-Characteriza-~
$tion-Reparss--Fhe-report-shall-include-{1}-A-deseription-of-the-site-to
be-characterized}-{2)-tha-ecriteria-used-ta-arrive-at-the-candidate-areay
(3)-she-methad-by-whieh-%he-s#te-was-seleeted-far—s$te-eharae$ep#zatien;‘
¢4)-identification-and-}secatisn-of-alternative-media-and-sites-as-which
BOE-intends-to-eondyet-site-characterization-and-for-which-DOE-antiei-
pates-submitting-subsequent-Site-Gharacterization-Reportsi-{6)-a-deserip-
tion-of-the-decision-proecess-by-whieh-the-site-was-selected-for-char-
aeterizationy-including-the-means-used-to-abtain-publiey-Indian-tribal
ard-State-views-during-selestions-(6)-a-deseription-of-the-sita-char-
aeterizatisn-~-pragram-ineludings--{+}-The-axtent-of-planned-exeavation
and-plans-for-in-situ-testingy-{i+}-a-conceptual-design-of-a-gealegis
repasitery-operations-area-appropriate-to-the-pamed-site-in-suffieient
detai}-to-2a}}ew-assessmens-of-the-site-gharasterization-pregrans-with
respeet-to-investigation-activities-which-address-the-ability-of-the
site-to-host-a-genlegic-repesitory-and-iselate-radisastive-wastes-or
which-may-affeet-such-abilitys-and-{4i$)-provisions-to-control-any
adversey-safety-related-effects-from-site-characterizationy-ineluding
appropriate-quality-pregramss-{#)-a-deseription-of-the-quality-assuranece
program-to-be-applied-to-data-eallestiony-and-{8}-any-issues-related-4o
s#te-selest#en,—alternat#ve-eand#date-area5;-er-ather—sites,-at-des1gn
of-the-genlogis-repasitary-gperations-area-which-the-DOE-wishes-the
Commission-to-reviewr--Alse-ingluded-shali-ba-a-deseriptisn-of-the
rasearech-and-developmant-astivities-being-eonduated-by-bOE-which-dea}
with-the-waste-form-and-packaging-which-may-be-eonsidered-approapriate
for~-the-site-te-ba-characterizeds-inctuding-research-planned-ar-under-

way-te-evaluate-the-performance-of-such-waste-forms-and-packagingr
* * * * *
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(b)--Ihe-D#veeteP-ghall-eause-te-be-pub145hed-#n-the-Fede?al-gggistew
a-rotice-that-the-infermation-submétted-under-paragraph-{a)-ef-this
seetion-has-been-received-ard-that-a-staff-revien-ef-that-infermation-
has-beguRr-~-Fhe-Rotice-shall-identify-the-site-selected-for-site-charac-
terizat#én-and-alternate-aPeas-being-eens4dered-hy-BQE~and-shall-adv#se
that-eensultat#en-may-be-requested-by-State-and-laEal-geveréheats-and
Fribal-ergarnizatiors-{n-acecordance-with-Subpart-C-ef-this-parts

{e}--The-Pirceter-shall-make-available-a-copy-ef-the-abeve
informatien-at-the-Public-Boeumert-Reem---The-Birector-alse-shall-trans-
mit-cepies-and-the-pubtished-netice-ef-recedpt-thereef-to-the-Governer
and-legislature-ef-the-State-and-to-the-chief-executive-ef-the-munici-
pality-in-which-a-site-te-be-characterized-is-Jocated-for-if-4t-is-net
lecated-within-a-munieipalitys-then-te-the-chief-executive-6f-the
eeunty;-er—te-the-¥r$bal-epgan#zat#ena#f-#%-#s-te-be-leea%eé-with#n-ap

-Irdian-reservation}-and-te-the-Governers-ef-any-centiguous-Statesy

¢d}--The-Bireecter-shall-prepare-a~-draft-site-characterization
analysis-which-shall-diseuss-the~-items-cited-{n-paragraph-{a}-ef-this
seet#anr--Ihe-BiPeeteP-sha11-pub1ish-a-netiee-af-ava¥4ab4lity-ef-the~

- ~draft-site-characterizatie' -analysis-and-a~-request-for-comment-¢n-the

Federa}-Registerr--bopies-shali-be-made-available-at-the-Public-Docurent
Resmr-~-The-Directer-shall-alse-transmit-cepies-to-the-Eoverner-and
¥eg#s¥a£ure-ef-the-S%ate-and-the-ehieféexeeut#ve-ef-thé4maﬂ#eipa44ty-4n
whieh-a-site-to-be-characterized-is-lecated-{or-if-t-§s-net-located
withir-a-munieipalitys-then-te-the-chief-exeecutive-ef-the-countyy-er-te
the-Iribal-ergan#zat#en-#$-4t-¥s-te-be-laeated-w#th#n-an-&ndian
‘.PesePvatien)-and-te-the-eeveraers-ef-aay-eent#gueus-Statesf

- fe}--A-reasenable-periody-not-less-than-50-daysy-shall-be-allewed
for-comment-en-the-draft-cite~-charvacterization-analysise~-THe=Bireetor
shall-then-prepare-a-final-site-characterieation-anatysise--fhe-Birector
Ehall-then-prepape-a-fina1-54te-ehaPaetepizatian-analys#s-wh#eh-shall
e;tgié -{nte-aceount-eomments-recefved-and-any~-additional-{nformatien
aequired-duping-the-eemmeat-per#adc-étneludedain-the-i#na#‘§1te
-characterization-analysis-shali-be-edther-an-epinfen-by-the-Birecter.
that-he-has-no-ebjection-to-the-BOELs-site-characterizatien-programs-4f
such-an-epinien-is-apprepriatey-or-specific-ebjections-ef-the-Birector
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$0-DOELs-procecding-with-characterization-of-the-named-sites-in-additiony
the-Direetor-may-make-spesific-recommendations-t0-DOE-on-the-matters
pertinent-to-this-seetionr--A-copy-of-the-final-site-charasterization
a2nralysis-and-the-Directoris-apinion-wili-be-transmitted-+to-BOEs
§£)--Nejther-issuance-of-a-final-site-characterization-analysis-nor
the-oapinion-by-the-Direector-shall-constitute-a-commitment-to-issue-any
autherization-or-1icense-ar-in-any-way-affeet-the-authority-ef-the
Gemmissiony-the-Atomie-Safety-and-Licensing-Appeal-Board;-Atemia-Safety
anrd-kicensing-Beardss-other-prasiding-officersy-or-the-Birector;-in-any
proceeding-under-Subpars-6-9f-Part-2-0f-this-chapter---1£-DOE-prepares
an-Envirenmenta1-;mpaet—sta%emen%#with-Pespeet-te-s#te-ehavaeterizatian
aetivities-pPepeséd-feP-a-part#eulap-s#te;-it-sheu%d-eens4der—NRGls-5$ee
characterization~-analyses-before-publishing-3¢s-final-Envirsnmental
Impags-Statement-with-respeet-to-site-characterizatisn-aetivities-propased
for-that-particular-sites
$g}--During-site-charasterizations-BOE-shal}-inferm-the-Director-by
semiannyal-report-and-by-othep-reports-en-any-tepie-related-ta-site
gharacterization-if-requested-by-the-Directory-af-the-progress-ef-the
s#%e-eharaeter#za%ien-and-waste-faPm-and-paekag#ng-reéeareh-aad-develep-
meRsr--Fha-semiannual-repoarts-should-inctude-the-resudts-af-site-charae-
tapization-studiesy-the-identification-of-new-issuesy-plans-for-addisienat
studies-to-resalve-new-issuesy-edimination-of-planned-studies-ne-Ionger
neeessaryy-identification-af-decision-paints-reached-and-modification-to
sehedu}es-were-apprepriater--Also-reported-should-be-the-BOELs-progress
$n-daveloping-the-design-ef-a-geslegie-repasitory-operations-area-appro-
priate-for-the-site-being-characterizeds~-noting-when-key-design-paraneters
op-features-which-depend-upsn-the-results-of-site-charagterization-will
be-astablishedr--Buring-this-$ime;-NRC-staff-shall-be-permitted-to-visit
anrd-inspest-the-site-and-observe-exeavationssy-boringsy-and-in-situ-tests
as-they-are-dones
th}--The-Director-may-comment-at-any-time-in-writing-40-DOEy-expressing
gurPeRt-views-sR-any-aspeet-of-site-characterizations--Comments-received
from-States-in-accordance-with-Kk-60:61-shal}-be-considered-by-tha-Direstor
{n-formutating-his-viewss--Ald-correspondenca-between-BOE-and-tha-NRS
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: #neluding-the-veperts-e#ted-*w-paragraph Gg)-shall-be-plaeed $r-the
Pub}4e-Deeument-Roew:

(4)--Ihe-aet#v#t4es-desew#bed 4n-paragraphs-(a)-threugh ¢h)-abeve
eenstitute-informal-cenference-between-a-prespective-applicant- Eand-the
staff:-as-deseribed $n-K-2r101{a}{1}-ef-this-chapters-and-are-not-part
'ef—a-praeeeding-under-the-Atem#e-Eneng-Aet-a£-1954g-as-amendedf]

% e E * ,i‘v_* *
§ 60.16 Site characterization plan required. AA ,

Before proceeding to sink shafts at any area which has been approved
by the President for site characterization, DOE shall submit to the
Director, for review and comment, & site characterization plan for such
area.

v§ 60. 17 , Contents of site characterization: p1an
The site characterization plan shall. contain ---
(a) A general plan for site characterization activities to be
conducted at the area to be characterized, which general plan

e .. must include -~ : - ‘ -

- (1) A descgjption of such area, 1nclud1ng 1nformat1on on
quality-assurance programs that have been applied to the
collection, recording, and retention of information used -

” in preparingﬁsuch description.
(2) A description of such site characterization activities,
including the foilowing --
. - {1) The extent of planned excavations;
~ (i1) Plans for any onsite testing with radioactive or
nonradioactive materials

(iii) Plans for any investigation activities that may
affect the capability of such area to isolate
high-level radicactive waste;

(iv) Plans to control any adverse impacts from such site
characterization activities that are important to
safety or that are important to waste {solation;
and
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(v) Plans to apply quality assurance to.data collection,

recording, and retention.

Plans for the decontamination and decommissioning of such

(4)

area, and for the mitigation of any significant adverse

environmental impacts caused by site characterization

activities, if such area 1s determined unsuitable for

application for a construction authorization for a geologic

repository operations area;

Criteria, developed pursuant to section 112(a) of the

(5)

Nuclear Waste Policy Act of 1982 (or in the case of a

geologic repository that 1s not subject to the Waste

Policy Act, such other siting criteria as may have been

used by DOE), to be used to determine the suitability of

such area for the location of a geologic repository; and

Any other information which the Commission, by rule or

order, requires.

A description of the possible waste form or waste packaage for

(c)

the high-level radiocactive waste to be emplaced in such geologic

repository, a description (to the extent practicable) of the

relationship between such waste form or waste package and the

host rock at such area, and a description of the activities

being conducted by DOE with respect to such possible waste

form or waste package or their relationship; and

A conceptual design for the geologic repository operations

area that takes intc account likely site-specific require-

ments.
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©.§ 60.18 Review of site characterization activities.*

(a) - The Director shall cause to be published in the Federal Register

‘2 notice that a site characterization plan has been received from DOE and
that a staff review of such plan has begun. -The notice must identify the

area to be characterized and the NRC staff members to be consulted for
further information. ' e
- {b) The Director shall make a copy of the site characterization plan

1<ava11ab1e at the Public Document Room. The Director shall also transmit

copies of the published notice of receipt to the Governor and legislature
of the State in which the area to be characterized is located and to the
governing body of any. affected Indfan tribe.  In addition, the Director
shall make KRC staff available to consult with States and affected Indian
tribes as provided in Subpart C of this part.

(c) The Director shall review the site characterization plan and

- prepare 2 site characterization analysis with respect to such plan.

In the preparation of such site tharacterization-analysis, the Director
may invite and consider the views of interested persons on DOE's site
characterization plan and may review &nd consider comments made in

- .connection-with public hearings held by DOE.

(d) The Director shall provide to DOE the site character1zat1on
analysis together with such additional comments as may be warranted. -
These comments must include either a statement that the.Director has no
objection to the DOE's site characterization program, if such a:statement
is appropriate, or specific objections with respect:to-DOE's"program for
characterization of the area concerned. In addition, the Director may
make specific recommendations pertinent to DOE's site characterization

prograrni,

*In addition to the review of site characterization activities specified
in this section, the Commission contemplates an ongoing review of other
Information on site investigation and site characterization, in order
to allow early identification of potential licensing issues for timely
resolution. This activity will include, for example, & review of the
environmental assessments prepared by DOE at the time of site nomination.
A procedural agreement covering NRC-DOE interface during site investiga
tion and site characterization has been published in the Federal Register.

48 FR 38/01, Augqust 25, 1983,
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(e) If DOE's planned site characterization activities include onsite
testing with radioactive material, the Director's comments shall include a
determination, 1f appropriate, that the Commission concurs that the pro-
posad use of such radioactive material is necessary to provide data for
the preparation of the environmental reports required by law and for an
application to be submitted under § 60.22 of this part. _

(f) The Director shall publish in the Federal Register a notice
of availability of the site characterization analysis-and a request for
public commeént. A reasonable period, not less than 90 days, shall be
allowed for comment. Copfes of the site characterization-anmalysis and of
-the comments received shall be made available at the Public Document Room.

(q) During the conduct of site characterization activities, DOE
shall report not less than once every six months to the Commi: :ion on
the nature and extent of such activities and the information that has
been developed and on the progress of waste form and waste;packége
research and development. The semiannual reports must include the
rasults of site characterization studies, the identification of new
issues, plans for additional studies to resolve new issues, elimi-
nation of planned studies no loncer necessary, identification of
decision points reached and modifications to schedules where appro
priate. DOE shall also report its progress in developing the design -
of a geologic repository operations area appropriate for the area
being characterized, noting when key design parameters or features
which depend upon the results of site characterization will be estab-
11shed. Other topics related to site characterization must also be
covered 1f requested by the Director. '

(h) During the conduct of site characterization activities, NRC
- staff shall be permitted to visit and inspect the Tocations at which
such activities are carried out and to observe excavations borings,
and in situ tests as they are done. ~

(i) The Director may comment at any time in writing to DOE,
expressing current views on any aspect of site characterization. In
particular, such comments shall be made whenever the Director, upon
review of comments invited on the site characterization analysis or
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‘upon review of DOE's semiannual reports, determines that there are
substantial new grounds for making recommendatfons or. stating objec-
‘tions to DOE's site.characterization program. - '

(3) The Director shall transmit copies of the site characterization
analysis and all comments .to DOE made by him under ‘this section to the
- Governor and legislature of the State in which the area to be characterized

is located and to the governing body of any affected Indian tribe. When
transmitting the site characterization analysis under this paragraph, the
- Director shall invite the addresses to review and comment thereon,

- (k) A1 correspondence between DOE and the NRC under this section,
including the reports described in paragraph (g), must be placed in the
Public Document Room.

(1) The activities described in paragraphs (a) through (k) ‘zbove
constitute informal conference between a prospective applicant and the
staff, as described in § 2.101(a)(1) of this chapter, and are not part

 of a proceeding under the Atomic Energy Act of 1954, as amended.
Accordingly, nefther the issuance of a site characterization analysis nor
any other comments of the Director made under this section constitute
____a commitment to issue any authorization or license or in any way affect
the authority of the Commission, the Atomic Safety and Licensing Appeal
Board, Atomic Safety and Licensing Boards, other presiding,off1cers, or
the D1rctor, in any such proceeding

Subpart C-éPartiquation"hy‘State”Governments and Indian Tribes

§ 60.61 Provision of information. .

(a) The Director shall provide to the Governor and 1eqis1ature of
any State in which a;geo]ggjgﬁrepositony operations area is or may be
located, and to the governing body of any affected Indian tribe, timely

" and complete information regarding ‘determinations orAplans made by the
~ Commission with respect to the site characterization, siting, development,
design, licensing, construction, operation, regulation, permanent closure,
or decontamination and dismantlement of surface facilitfes, of such
geologic repository operations area.
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(b) For purposes of this section, a geologic repository operations
area shall be considered to be one which "may be located” in a State if
the location thereof in such State has been described in a site character-
{zation proposal submitted to the Commission under this part.

(c) Notwithstanding paragraph (a), the Director is not required to
distribute any document to any entity if, with respect to such document,
that entity or its counsel is included on a service list;prepared pursuant
to Part 2 of this chapter.

(d) Copies of all communications by the Director under this section
shall be placed in the Public Document Room, and copies thereof shall be
furnished to DOE. |

F§-60:61--Sita-review.
¢a)--YUpen-publication-in-the-Federal- Reg45ter-ei-a-net+ee-%hat the

BOE-has-selected-a-site-for-site-characterizations-in-aceardance-with

§-60:11{b};-and-upon-the-request-of-a-States-the-Director-shali-nake

ava#lable-NRG—staff-te-eeﬁsult-with-representa%#ves%ei-S%ﬁte;-!ndian-tr#bal

and-}ocal-goverrments-to-keep-them-informed-of-the-Birectoris-view-sn-the
- progeess-pf-site-characterization-and-to-notify-them-af-any-subsequent

mees$ngs-ar-further-eonsultations-with-the-DOE-]

§ 60.62 Site review. |

(a) Whenever an area has been approved by the President for site
characterization, and upon request of a State or an affected Indian
tribe, the Director shall make NRC staff available to consult with
representatives of such States and tribes.

(b) Requests for consultation shall be made in writing to the
Director. . .

[¢e}--Fhe-Director-alse-shall-respend- %a-wr%tten questieas-er—eemmeats

frem—the-s%a%e;-%ndian-%r#bal -anrd-leeal- geveramgn%s-as apprepriate;-on-the
$nformation-submitted-by-the-DOE-in-aceordance-with-§-60-11-0f-this-parts
Sepies-of-such-questions-or-eorments-and-thedr-responses-shali-be-made
available-in-the-Publie-Dacurment-Room-and-shall-be-transmitted-1o-the-DOE~]
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{c) Consultation under this section may include:

(1) Keeping the parties informed of the:Director's views on the
progress of site characterization. B ’ -

(2) Review of applicable NRC regulations, 11cens1ng procedures,
schedules, and opportunities for state participat1on in the Commission's
regulatory activities. o

{3) Cooperatidn in develqp@gnt of proposals for State participation

a in license reviews.

[§-60-62--Filing-ef-propesals-for-State-participatien
fa}--Consultatien-under-§-60:61-may-ncludey-among-other-thingsy-a

review-ef-applicable-KRC-regulatiensy-1{censing-preceduresy-potential

- gchedulesy-ard-the-type-and-scope-of-State-activities-inr-the-licerse-review

permitted-by-}awr~-In-additiony-staff-shall-be-made-avaitable-to-coeperate

. with-the-State-irn-develeoping-preposals-fer-participation-by-the-Stater .

{b}--States-petentialliy-affected-by-siting-ef-a-geclegic-repositery
eperatiens-area-at-a-site-that-has-been-selected-for-characterization-may
submit-te~-the-Pirecter-a-prepesai-for-State-participation-in-the-refvev-ef
the-s#te-GhaFaeterizat#en-Repept-and;er-l%eense-appl#eat#enr--A-State-
prepesal-te- part%e#pate-may-be-subﬁitted-at any- t%me-pr;ev-te-éeeket#ng-ef
ar-applicatien-er-up-te-120-days-thereafters-

-fe}--Prepesals-fer-participaticn-in-the-review-shali-be-sigred-by-the
ceverner-ef-the- State-subn#tting-the~ppepesa¥-and -shall-at-a-minirum-contain
the follewing-inferratient ' -

(1)--A-general-deser#pt#en-ef-haw-the-state-wishes-te-papt*eipate-#n
the- reviewg-speeifiealiyg-#dent#ﬁying-these-issues-whieh -$t-wishes-te
. peviews - ' : o :

§23-=A- deseript#en-ef—materia%-and-#nﬁepmatien-wh#eh -the-State -
plans-te-submit-te-the-NRC-staff-fer-eonsideration- #n-the-ve#vewf--A
tentative-schedule-referercing-steps-in-the-review-and-calendar-dates
fer-planned-submittals-sheuld-be-ineludeds ‘

(3)--A-deseriptien-4neluding-fund4ag-est#mates-ef—any-wapk -that-the
State-arepeses-te-perfapm-fer-the-eemmiss#ea;-unéer-eentraet;-in-suppewt
ef-the-reviews ‘ ‘ ' :
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¢4)--A-deseription-of-State-plans-so-faeilitate-}ocal-governmens
and-aitizen-parsisipations

¢6)--A-preliminary-estimate-of-the-types-and-axtens-of-impasts
which-the-State-expeets-should-a- gee%eg#e-repes%teay-be-leeated-at -the
s$te-4n-guestions

¢d)--1f-the-State-desires-educational-or-information-servieas
¢seminarsy-public-meetings)-or-other-actions-on-the-part-of-NRGy-5uch-as
es$abiishing-additional-publie-document-rooms-or-cmployment-ar-axchange
of-State-personnet-under-the-Intergovernmental-Persannel-Acty-these
sha}}-be-ineluded-with-the-prapasals

. .
§-60:63--Appraval-ef-prepasalss
-fa)--Fhe-Director-shall-arrange-for-a-nmeeting-between-the-representa

tivas-af-the-State-and-the-NRG-staff-to-diseuss~any-propesal-submitted
under-§-60:62(b}y-with-a-view-to-identifying-any-modifications-that-may
gontribute-to-the-affective-participation-by-the-5tater

(b)--Subéee%-te-the-ava#labil%ty of-fundsy-the-Direector-shall
appreve-al}-or-any-pari-of-a-prepasaty-as- 4%-may—be-med#f#ed-threugh -the

. Reesing-deseribed-abovey~if-1i-is-determined-thass

¢1}--The-propased-activities-are-syitable-in-}ight-ef-the-type-and
magritude-of-impacts-which-the-State-may-beary-and

$2}--Fhe-proposed-astivities-{i}-will-enhance-cemmunications-between
NRG-and-the-Statey-{ii}-will-eontribute-productively-to-the-}icense
reviews-and-{3ii}-are-authorized-by-laws

{s)--The-desision-af-tha-Director-shali-be-transmitted-in-writing

%o-the-Covarnar-af-the-sriginating-States--A-copy-of-the-decision-shall

be-made-available-at-the-Publie-Docurent-Rosmr--1f-al}-op-any-part-of-2

propesat-is-rejesteds-the-decision-shal}-state-the-reason-for-the-rejestions

¢d}--A-copy-af-all-propasals-received-shall-be-made-available-at
the-Public-Becumant-Roomzr ]

§ 60.63 Participation in 11ceﬁse reviews.
-(a) State and local governments and affected Indfan tribes may
participate in license reviews as provided in Subpart G of Part 2 of this

chapter.

12 . Enclosure G



[7590-01]

| jb) In addition, whenever an area has been approved by the President
for site characterization, a State or an affected Indian tribe may submit
to the Director a proposal to facilitate its participation in the review
of a site characterization plan and/or license application. The proposal
may be submitted at any time and shall contain a description and schedule
- of how the State or affected Indfan tribe wishes to participate in the
review, of what services or activities the State or affected Indian tribe
wishes NRC to carry out, and how the services or activities proposed to
‘be carried out by NRC would contribute to such participation. The pro-
‘posal may include educationel or information services (seminars, public
meetings) or other actions on the part of NRC, such as establishing addi-
tional public document rooms or employment or exchange of State personnel
under the Intergovernmental Personnel Act. » | |

(c) The Director shall arrange for a meeting between the represen-
- tatives of the State of affected Indian tribe and the NRC staff to dis-
cuss any proposal submitted under paragraph (b) of this section, with a
view identifying any modifications that may contribute to the effective
particjgation by such State or tribe. B
(d) Subject to the ava11ab111ty of funds, the Director shall approve

all or any part of a;proposal as it may be modified through the meeting
described above, if it is determined that: |

, (1) The proposed activities are suitable in 1ight of the type
and magnitude of 1mpacts which the State ‘or affected Ind1an tribe may
bear; ' :

c 12) The propoSed actfvftieS'(i)'will enhance communications
between NRC and the State or affected Indian tribe, (i) will make a
productive and timely contribution to the license review, and (iii) are
authorized by law. -

(e) The Director will advise the State or affected Indian tribe
whether its proposal has been acc;gted or denfed, and if all or any part
of proposal s deried, the Director shall state the reason for the
denial.
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- {f) PrdpoSals submitted under this section, and response thereto,
shall be made available at the Public Document Room. '

[§-60:64--Partisipation-by-Indian-tpribess

ta)--Any-3ndéan-tribe-which-is-potentiatly-affected-by-siting-of-a
gee%ag#e-repes#tsny operations-area-at-a-site-that-has-been-selected-for
eharae%eriza%#ea-may*

Gl)--Reqaest-eensul%a%#enr-as-prev#ded-u#th -respect- te-S%ates-under
§59 5}'4-~ )

(8)--Sﬁbm$t-prepesals-fer-part#e#pat4aay-as-prav#ded-w$th-?espeet
te-States-under-§-Sgeszg-exeept-that-sueh-prepasals-shall-be-signed-hy
the-FTribal-arganizatiens

{b}--The-Director-shall-respond- to-sueh-requests-or-propesals-in
%he-manneF-pravided $n-this-subparty-oxecept- that- dee#s#ens-unr~r-§ 60+63
sha}}-be-transmitied- 4a-wr$t$ng ~-to-the-chisf-exeeutive- Ger—athep-spee#-
fieally-au%harized-representat#ve)-af—%he-Iribal-ePganizatianr

Ge)--Any-reqaest-eP-prepesal-under-this-seet#en-shall-be-aeeemﬁanéed
by-such-documentatisn-as-may-be-needed-t9-determine-the-eligibility-of
the-Indian-tribe-or-the-specific-authority-of-its-representativess]

§ 60.64 Notice to States.
If the Governor and legislature of a State have jointly designated on

fheif behalf a single person or entity to receive notice and information
from the Commission under 'this part, the Commission will provide such
notice and information to the jointly designated person or entity instead
of the Governor and legislature separately.

[§ 60-65--Gesrdinations

The-Diresiar-may-take-inte-aceauni-the- des#rab#l%ty-ef—avaaéing
dup}ication-of-effort-in-taking-action- -an-ruttiple-propesals-submétted
pursuant¥te-the-prev$5$9n569f-%his-Subpart—%a-the-extent-this-eah-be
acesmplished-witheut-substantial-prejudice-to-the-parties-egncerneds]
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