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Secratary of the Commission -
U0.S. Nuclear Regulatory Commission
Washington, D.C. 28555
Attention: Docketing and Service Branch
Dear Mr. Secretary:
Attached are the State of Minnesota's comments on the proposed
revisions to 18 CFR 68, as published in the Federal Register on
January 17, 1985.
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Governor's Task Force on High-Level
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STATE OF MINNESOTA ] SO
COMMENTS ON TEE PROPOSED AMENDMENTS TO 18 C.F.R. PART 66

The State of Minnesota has reviewed the proposed amendments to 18 -: - -
C.F.R, Part 608, "Disposal of Eigh-Level Radioactive Waste in Geologic
Repositories." Minnesota wishes to comment on aspects of the :
proposed amendments relating to the participation of states and

affected Indian tribes in site characterization analysis and

licensing reviews.

1.

Minnesota strongly disagrees with the proposed rules regarding
the contents of the site characterization plan. Because the
guidelines lack any provisions requiring DOE to.set. forth its
method for selection of sites for characterization or describe

-its- decision process, we believe that the NRC should request that

such information be provided in the site characterization. plan.

Requiring such information by the NRC does not conflict with the
Nuclear Waste Policy Act (NWPA) or duplicate information already
provided by DOE. The Waste Policy Act specifies that DOE will
prepare an environmental assessment for each site nominated for
characterization. The content of these environmental assessments
is specified and includes the type of site selection information
previously required by 19 CPR 60 in thé site characterization
report. However, the site selection information pertains only to
the selection of the five nominated sites, and not to the -
selection of the three candidate sites; it is ng;,duplzcative of
information previously required.

There is no provision of the NWPA that precludes the NRC from
considering site selection information; instead, Section
13(b) (1) (A) (v) of NWPA authorizes the NRC to request "Any other
information required” for its review of a general plan for site
characterization. _Because the site selection information for the
i is not available elsewhere, _and because .
the NRC does have the authority to request such information, we
believe it should be included in the site chatacterization plan.

We are troubled by the reluctance of DOE to provide the method
and decision process used in the selection of the three candidate
sites and the reluctance of the NRC staff to review and comment
on such information. While we would like to believe that the
selection would be based on technical considerations and the
desire to produce three viable alternatives, this reluctance
leads us to the conclusion that other considerations will enter
into the decision. This should not be & concern of the states
alone, but also should be shared by the NRC and the staff. The
willingness to look at the quality of the data available but not
its application, compartmentalizes review activities to an
unreasonable and unnecessary extent. Taking this "bling"
position is also inconsistent with the NRC's past efforts to
develop a participatory role in the process as early as possible.



It is difficult to understand why the NRC finds it inappropriate
to comment on site selection information, particularly if sites
are selected that will raise potential licensing issues. There
is no way to avoid the politically sensitive aspects of site
selection; they are present at each stage of the process. Rather
than be a party to procedures that promote an aura of secrecy,
the Commission, in the interest of ensuring that sites selected
for characterization are the best among the five nominated, -
should be pursuing a course more characteristic of an independent
requlator than a DOE facilitator. .

We wish we could share the NRC's confidence that these DOE
decisions will lead to a licensible site; however, the general
nature of the guidelines and DOE's position on past issues, such
as the preliminary determination of suitability, have not been

-reassuring. We hope the NRC will retain the methodology and

decision process in the contents required for the site
characterization plan, thereby providing other parties, if not
the NRC, with the opportunity to review and comment on those
issues.

Minnesota favors the current language in 19 CPR 68.11 that
provides for public comment on a draft site characterization
analysis prepared by NRC staff. The NRC assumes that ongoing
consultation and contact between the NRC, DOE and the states and
affected parties eliminates the need for any formal public

.interaction with the NRC. The NRC, however, should not assume

that the states or other interested parties will have the
resources to participate in a manner similar to that of NRC and
DOE. This was apparent when similar assumptions were made about
the DOE/NRC staff concurrence meetings. Even if states and
interested parties are to participate at that level, they lack
some of the technical expertise needed to carefully and fully
follow and understand the progress of this program in all its
complexity.

The states and affected parties would find it extremely helpful
to have a document, prepared by technical experts, that analyzes
and identifies key issues associated with various aspects of the
site characterization program. Many of the states and parties
involved would depend on the NRC to provide this analysis before
they submitted their comments to DOE. This is a critical point
in the repository siting program and every effort should be made
by NRC staff to enhance, rather than restrict, public comment and
participation.

The desire to maintain an ongoing DOE/NRC interagency process is
commendable and should be encouraged; however, it should not be
considered a substitute for formal public review of the site
characterization analysis. 1If scheduling mandates are to be
emphasized, then we suggest that this interaction be depended on
to reduce the amount of time needed by staff to prepare the
analysis and compensate for the time required for public review
of that analysis.



3. The proposed amendments, if adopted, would change 1¢ CFR Part
68.63(a) to read as follows:

State and local governments and affected Indian tribes may
_. pParticipate in license reviews as provided in Subpart G of
. (Emphasis added.) e e

This proposed rule is nothing more than a reminder to states, .
local governments, and affected Indian tribes of the existence of
1f CFR Part 2, which governs procedure in NRC adjudications and
which does pot provide a state, local government or affected -
Indian- tribes an absolute right to participation in NRC. licensing
proceedings even though the licensing proceeding will have a.
di;ect impact on the state, local government or affected Indian
tribe.

Minnesota believes that the proposed rule amendment should.be
changed to provide an absolute right of participation in NRC
hearings on licensing a high-level radioactive waste repository

to those state, local and tribal governments which are affected
by the proposed repository. The decision being made in such a
proceeding will profoundly affect thosc entities. The
possibility that these entities could be excluded from
participation should be remedied.

Minnesota's position or this matter is prompted not only by the
importance on the repository licensing matter, but also by the
recent efforts of the NRC staff to "reform®™ the NRC's rules of
practice so that states, local governments, and affected Indian
tribes could be prevented from effectively participating in NRC
licensing hearings of any kind. The staff's suggestions for
"improving" the licensing process were published on April 12,
1984 (49 Fed. Reg. 14698). 1In a letter dated May 25, 1984,
Minnesota strongly objected to those suggestions. A copy of that
letter is attached. Minnesota continues to believe that those
suggestions would adversely affect a2ll future intervenors and
would reduce the public's confidence in the NRC as a licensing
body.

Minnesota urges the NRC to change the proposed language of 18 CFR
Section 68.63(2a) to read as follows: _

Upon request, the government of any state, county,
municipality or Indian tribe affected by the location of the
proposed repository shall be granted party status in any
hearing conducted by the Commission on the license
application held pursuant to Subpart G of Part 2 of this
chapter.

4. The existing 18 CFR Section 68.63 sets forth criteria for

‘ approval of state proposals to facilitate state participation.
The proposed amendments would repumber Section 68.63(b) (2) to be
Section 68.63(4) (2) and amend it to read as follows:



The proposed activities (i) will enhance communciations
between NRC and the state or affected Indian tribes, (ii)
will make a productive and timely contribution to the
review, and (iii) are authorized by law. (Zmphasis added.)

The addition of the word "timely® in describing the type of
contribution of a state or Indian tribe that would be looked upon
favorably by the NRC could be used to further limit the
participatuion of a state or Indian tribe in the review of a site
characterization plan and/or a license application. While
Minnesota recognizes the need to conduct the proposed activities
in a manner that does not unduly delay license reviews, we also
recognize that the states do not always have the expertise and
personnel immediately available to address complex issues that
will be considered by the NRC.

Based on our experience to date with the repository program, as
well as our expectations regarding the pressures exerted on
decision makers as the program progresses, we are concerned that
the word "timely” will become the focal point of this
qualification, despite the benefits that might accompany state
participation. The key word is "productive® and, if a state can
make a productive contribution to the review, the NRC should be
willing to accommodate reasonable needs of states in providing
that contribution.
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+ Secretary
U. S. Nuclear Regulatory Commission
Washington D.C. 20555

Re: Request for public comments on sugcestions for procedural -
changes in nuclear power plant licensing process, 40 Fed.
Reg. 14698 (April 12, 1984)

Dear Sir:

On April 12, 1984, the Commission published a request for
public comments on suggestions for procedural changes. in the
nuclear power plant licensing process. (49 Fed. Reg. 14658.)

The State of Minnesota, by its Attorney General and its
Minnesota Pollution Control Ageancy, (hereinafter "Minnesota®) has
reviewed the suggestions published in the Federal Register and
wishes to comment on five aspects of the suggestions, as
discussed below.

- - o=
- -

- = - 1, Creaticn of a Screening Atomic Safetv and Licensinc
Board. It has been suggested that 10 C.F.R. Section 2.721 be —
revised to authorize the establishment of one or more Screening
Atomic Safety and Licensing Boards. The screening boards would
rule on requests for hearing, petitions for leave to intervene,
and admissibility of contentions in all initial licensing
proceedings.

Minnesota supports the adoption of this suggestion. The A B
creation of screening becards should result in more consistency:
and predictability with respect to the rulings made by the
Boards. Under the present system, an individual Atomic Safety
and Licensing Board is appointed each time a request for hearing
is received, ané that individual Becard makes its own
determinations on reguests for hear:ng, petiticns for leave to
intervene, and the admissibility of contentions. Because each
-Board is not necessarily aware of what is being done by other
Boards or what other Boards have done in the past, there is
potential for conflicting rulings on similar reqguests, petitions,
and contentions. Minnesota believes that improving consistency -
and predictability as to these rulings by creating screening
boards would benefit all parties.

AN EQUAL OPPORTUNITY EMPLOYER
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2. Apolying Judicial Standards of Standina. It has been
suggested that 10 C.P.R. Section 2.714 be amended so that no
person would be able to initiate a hearing on a nuclear power
plant or intervene in a hearing on a nuclear power plant unless
that person can meet judicial standards of standinag.
Specifically, 10 C.F.R. Section 2.714(f) is proposed to be
amended as follows:

(£) Ruling on request for hearing or petition to
intervene. The Commission or the presiding officer
designated to rule on the intervention petition er
request for hearing shall, in ruling on the request or
petition shall {sic) consider the following factors,
among other things:

(1) The nature of the requestor's or petitioner's
right under the Act to be made a party to the
proceeding.

-(2) The nature and extent of the requestor's or
petitioner's property, financial, or other interest in
the proceeding.

(3) The possible effect of any order which may be
entered in the proceeding on the requestor's cr
petitionsr's-interest. No request for hearing or
petition to intervene may be granted uniess the

on the reguest or petition determines that the reguestor

Commission or the oresiding officer designated to rule'"'

.or the petitioner me=2%ts judicial standards for standiag.

Minnesota strongly objects to the suggestion because it is
contrary to expra2ss provisions of the Atomic Energy act (Act).
Section 139 of the Act provides, in relevant part:

In any proceﬂding under this Act, for the granting,
suspendxag. revoking, or amending of any license or
construction permit, or application to transfer control,
« « o the Commission shall grant a hearind upon the
request of anv person whose ianterest mav be affacted bv
the proceeding, and shall admit any such person as a
party to such proceeding.

(Emphasis supplied.) Under the Act, any person “"whose interest
may be affected” has standing to request a hearing or to
intervene in a hearing and the Commission is required by the Act
to grant such a hearing request or admit any such person as a
party. The suggested amendment would require a person's request



or petition to be denied if the person could not meet the more
stringent test that must be met to establish judicial standaréds
for standing. T h

Judicial standards for standing are discussed in the leading
case of Association of Data Processing Service Organizations,

Inc. v. Camp, 397 U.S. 150, 90 S.Ct. 827, 25 L.Ed.2d 184 (197007 "7

In that case the United States Supreme Court 2nnounced a two-part
test for standing. Standing exists if "the plaintiff alleges
that the challenged action has caused him injury in fact,
economic or otherwise,” and if "the interest sought to be
protected by the complainant is arquably within the zone of
interest to be prctected or regulated by the statute or
constitutional guarantee in question.®™ 397 U.S. at 152-153, 90
s.Ct. at 829-830.

The suggested amendment goes beyond the requirements of the
Act and is thus beyond the Commission's statutory authority.
Therefore the Ccmmission cannot adopt the suggested amendment.

. .. 3. Chanaging the Requirements Relating to Contentions. It has
been suggested that 10 C.F.R. Section 2.714 be amended to change
the requirements relating to contentions. These changes, as
discussed below, are significant, and Minnesota objects to these
changes.

First, the cuggested amendments would change the time for
filing of contentions. The existing 10 C.F.R. Section 2.714(b)
allows the person who requests a hearing or petitions to
intervene to file his or her contentions "not later than f£ifteen
(15) days prior to the holding of the special prehearing
conference." The suggested amended 10 C.F.R. Section 2.714(gq)
requires the contentions and supporting information to be
submitted "at the time the petition or request is filed."

Second, the suggested amendments would greatly increase the
burden on the person who requests a hearing or petitions to
intervene to provide information supporting the ccatentions. The
present regulation, 10 C.F.R. Section 2.714(b) only requires the
*bases for each contention set forth with reasonable '
specificity.® The suggested amended regulation 10 C.F.R.
§2.714(g) (1) would reguire submission of the follecwing:

(i) A brief explanation of the bases of the contention.

(ii) A concise statement of the alleged facts or expert
opinion which support the contention and which at the
time of the filing the requestor or petitioner intends
to rely upon in proving its contentions at the hearing,



-d-

together with references to the specific sources and
documents which will be relied upon to establish such
facts or expert opinion.

(iii) Sufficient information (which may included

information pursuant to §2.714(g)(1)(i) and (ii)) to _

show that a genuine dispute exists with the appolicant _1/

on an issue of law, fact or policy. This showing must

include references to the specific portions of the

<. application (including the applicant's environmental and
safety report) which the requestor or petitioner
disputes and the supporting reasons for each such
dispute, or, if the requestor or petitioner believes
that the application fails to contain certain
information on a relevant matter as required by law, the
identification each such failure and the supporting
reasons for the requestor's or petitioner's belief. On
issues arising under NEPA, a petitioner shall file
contentions based on the applicant's environmental
report. The petitioner can amend those contentions or
file new contentions if there are data or conclusions in
the NRC draft or final environmental impact statement or
appraisal that differ significantly from the data or
conclusions in the applicant's document. Amended or new
contentions based on NRC environmental documents shall
be filed and ruled upon in initial licensing proceedzngs
in accordance with paraazaph (3) of this section.
(Emphasis supplied.)

The suggested amendments relating to contentions create an

imoossible situation for intervenors. Ordinarily, in accordance
-with the provisions of 10 C.F.R. §2.105(d), the Commissicn
informs the public, in the Federal Register, about a proposed
license or license amendment thirty days before the due date for
the filing of requests for hearing or petitions to intervene.
This has, in most cases, been just barely enough time for a _
potential intervenor to make a decision that it is interested in
filing a raquest for hearing or a petition to intervene and to
file the request or petition. Additional time is essential to
allow for the drafting of contentions. Under the suggestad
amendments, potential intervenors will have a maximum of thirty

_1/ History has shown that intervenors in Commission licensing
proceedings ares just as lxkely to have a genuine dispute with
the Commission staff on issues of law, fact, or polxcy as
with the applicant. 1If this suggested amendment is intended
to limit litigation of disputes only to those between the
applicant and the intervenor, this suggestad amendment is not'
reasonable.



days to obtain a copy of the license application and supporting
information, review that information, note all problems, develop
a case-in-chief, put it in writing, and submit it within the
deadline.

The requirement that intervenors must submit, along with
their contentions, all of the information set forth in the
suggested amendments to 10 C.F.R. Section 2.714(g)(1l) amounts to
a- requirement that intervenors have ready their case-in-chief at
the time of filing the request for hearing or petition to
intervene, prior to the opportunity to conduct discovery. This
requirement is much too c:-erous at the point in. the -proceeding
where the only decision t:z be made is whether a particular
contenticn is admissible. It is more onerous than the :
-requirements in any judicial proceeding. Minnesota recognizes
that this information must eventually be developed in order to
have a meaningful presentation of the issues. However, this
information should not be required at such a preliminary stage.

Under the suggested amendments, the only persons who have a
hope of submitting an admissible contention are those who have
been privileged to have received a copy of the license amendment
as the same time as the Commission staff received it, who have
followed the Commission staff review and the drafting of the-
proposed license or license amendment, and who have been
preparing their case in chief prior té6 the publication of notice
in the Federal Register of the existence of the license
application. 1In a state such as Minnesota, which is a
non-agreement state, it is doubtful that anyone, including the
State and its agencies, could submit a successful request for
hearing or petition to intervene.

In Minnesota's experience, the present rule allowing
contentions to be filed just prior to the special prehearing
conference has allowed sufficient time to prepare meaningful
contentions and the statement of bases required by the preasent
rule has provided sufficient information to allow the Licensing
Boards to rule oa their admissibility. Therefore the present
rule should be retained. The suggested amendments are
unreasonable and should be rejected by the Commzeszon.

4. Regquiring a Demonstration of Socecial Need for Cross
Examination. It has been suggested that 10 C.F.R. Section 3. 733
and 2.743 be revised to permit cross examination only -upon the
request of a party filed within 10 days after secvice of the
written testimony concerning a particular issue and limiting
cross examination only to those parties who have submitted an
admissible contention on the issue. A motion to cross examine




must include a detailed cross examination plan and a statement as
to why written testimony could not establish the same points.

Minnesota regards this suggestion as entirely unacceptabla.
The major purpose of a Commission licensing hearing is to
adjudicate disputed facts. Trial-type procedura2s are not only
appropriate but essential to develop a full and complete heat;ng
record. The right of partzes to cross examine witnesses in an
adversarial proceeding is a fundamental characteristic of the:
adversarial process arising from basic constitutional principles
of due process. There would have to be an extraordinarily goed
reason to remove that constitutional right entirely from persons
who did not happen to file a conteation on a given issue. Such a
good reason is not demonstrated by the discussion of this
suggestion. In fact, no reason is offered by the discussion of
this issue.

There are perfectly legitimate reasons why an intervenor may-
wish to, and should have a right to, cross examine witnesses on
issues raised by another party. Many intervenors, including
states, have limited resources to devote to Commission licensing
proceedings. They be forced by this fact to coordinate their
efforts with other intervenors and to divide up the work with
respect to issue in which they have a common interest. Thus two
intervenors may, to avoid duplication of effort, agree between
themselves to assert "different contentions but to support. esach
other with respect to the presentation of evidence and the cross
examination of adverse witnesses concerning these contentxcns.

In addition, given the complexity of the subject matter, an
intervenor may discover that it is vitally interested in an issue
which it did not initially identify. The Commission has no valid
reason to cut off the rights of parties to fully participate in
all issues which are the subject of the hearings.

Even where the suggested amendment allows a party an
ooportunitv to make a motion for the right to cross examine
- witnessas, the terms of the suggestad amendment is a de facto
removal of the right to cross examination. t is totally
unreasonable and unrealistic to expect a party who has been
served with potentially voluminous testimony and exhibits to
accomplish, within ten days, the tasks of reading and digesting
the material, preparing a detailed cross examination plan, and
preparing and submitting a written motion to the presiding
officer. No person who has ever been a party to a Commission
licensing proceeding could seriously suggest that ten days would
be sufficient to accomplish all of this.

The time schedule established by this suggested amendment



contains serious potential for abuse by parties with substantial
financial resources. For example, an applicant who wishes to
ensure that its witnesses will not be cross examined has the
opportunity to present the intervenors with thousands of pages of
testimony and exhibits which would be clearly beyond the
capability of the intervenor to review in time to file a motion
for cross examination. -

"Minnesota emphatically objects to the suggested amendments
tegardxng cross examination and urges the Comm;ssxon not to
consider them any further.

e S. Limitations on Filing Prooosed Findinas of Fact,
Conclusions of Law, and Exceptions. It has been suggested that’
10 C.F.R. Sections 2.754 and 2.762 be amended to limit €the filing ~~~~
of proposed findings of fact, conclusions of law, and exceptions
on a given issue only to those parties who raised the issue in a
contention. Applicants and Commission staff, however, would not
be subject to this limitation.

P ——

Minnesota strenuously objects to this suggestion, as it will -
not further the Commission's interest in better decision-making
and it will severely limit the full participation by intervenors.
As discussed above, intervenors may have a significant interest
in contentions raised by other parties.. There is nothing -
inherently unfair about a party submitting its views as to the
state of the record 'on an issue which has been duly raised in an
adversarial proceeding. The filing of proposed findings of fact
and conclusions of law does no harm; on the contrary, it could be
of help to the decision-makers. The filing of valid exceptions
by persons other than those who put an issue in controversy is
likewise no threat to sound decision-making. This suggestion is
not supported by any valid rationale and should not be adopted by
the Commission. -

Minnesota appreciates the opportunity to comment on the
suggested amendments, which, if adopted, would have a profound
impact on the ability of Minnesota to participate in any future
Commission licensing proceedings. 1In general, the suggestxons
are inimical to intervenors and to the public. The suggestion
that these amendments would "improve” the hearing process is



ironic. The "improvement™ would consist of the elimination of
"all hearings other than those requested by applicants.

Very truly yours,

HUBERT H. HUMPHREY, Il
Attorney General

By

@c'm.nt,' F. OLSON

e ot (Boma s S

MARNENE E. SENECHAL

Special Assistfant
Attorneys General
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OFFICE OF THE GOVERNOR
MARX WHITE STATE CAPITOL .
GTVERNCR AUSTIN, TEXAS 78711 --

September &, 1923

Mr. Robert Browning _
Nuclear Regulatory Commission
Washington, D.C. 20555

RE: Procedural Amendments to Nuclear Regulatory Commission 10 CFR 60,
Disposal of High-Level Radicactive Wastes in Geologic Repositories

Dear Mr. Browning:

We have reviewed the draft materials distributed to state representatives
at the meeting on August 19, 1983, at Dallas, and evaluated the various pro-
posals relative to our interests in participating in Nuclear Regulatory Com-
mission activities and decisions as they relate to disposal of high-level
nuclear wastes in geologic repositories. We have also reviewed the existing
appropriate sections of 10 CFR 60 to determine whether amendments’ are needad
to have the rule conform to provisions of the Nuclear Waste Policy Act c¢f
1882. We have determined that, while some minimal level of amendment to
procedure is needed to achieve conformity with the Act, further amendment
may be appropriate to enhance the efficiency and meintain the substance oF
an assured opportunity for interacticn between an interasted state 2nd NRC.

We have chosen 25 a format for a responis to /C.7 r2Gy
s revision, in ruie form, of the asprooriate sectivnis o7 10

2

-5
D>

2
ary
o N =N
ede XD o2e £y Y
(8]
.

~#i11 find this drafi ravisicn attached. Much cf 1t 417 &
wGu, as we have crawn neavily from sections oF the e«isting
~ell as from the wo draft proposcls oresanted in the Zallaz
focus was iargaiy on Section §0.11 and Subvart € ¢7 ihe rule, 25 was yours,
but you wili note some major conceptual variation fram vour 8/17/82 draft.
I think you will find the proposal, overall, to te supportive of my staie-
ment in the Dallas meeting to the effect that we and other states are
seeking an assured access to NRC activities and decisions that affect us as
potential host states for a high-level nucledr waste repository. We also0
want that access to be one that does not result in an unnecessary burden

on the NRC or the states, yet will resylt in a full and constructive rela-
tionship between the parties.

MR 25WES
Le5iE3R By 278,

e :z:l==m1==m . awe . . SO i,
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M. Robert Srawniing
Septenber 2, 1682
Page 7

You will note in the attached procosed rule amendments That we nave
deveicsed a procedure that ramoves the existing ragqui~emen? or NRC o

= ...a

write and Sutrif fsr oudliic 'ev*su 3 Dra-t Sz:« F-ar-"--lz::sa. anat i
#While we prefer the 3ra®t SC3 praczzs now standing in ¢ JFR S5, ne 2iz0
reccgnize the agvisory nature of the SCA and the neel 70 exiedile i3S
transmittal to CCE. Thus we view cur prosdsat to -ur~‘*n an accaitabie

3lzernative process by wnich sybstantiaily the same r~2541Cs an de
achieved by NRC and the states, but in a manner that is less consumptive
of time and resources on the part of all parties.

Qur proposed changes to Subpart C, we think, praserve the opfortunity
for formal interaction bestwean parties, while establishing 2 mors permissive
means of achieving that interaction. [n addition, we have attempted to
inciude only those provisions of the existing Subpart C that seem appro-
priate in light o7 the orcvisions of the Nuclear Wastes Policy Act.

We appreciate the opportunity to respond ta your draft profosaic
revgarding NRC Rule 10 CFR 80. If you have yuestions or comments regarding
our proposal please do not hesitate to contact me. [ will he napsy te 41SCuss

this matter further with you and your staff, at your zonvenience.

Sincerely, '
s —_ 1
o — s
I '_,-6-)' T I -— KA R ¢~\\

Steve Frishman, Director
Nuclear Waste Programs Office
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Se::ign €1.2 is further amended

sation.

- L

sy delating the definicions

. 3 c
Section §0.10 is redesignatad as 26C.1S.

2232, 2233); 'secs. 202, 206, €8 Stal.
Lo 95‘601:
L- 91'150'

9 Stat.

the aperopriate alzhecatizal

as Jdatinad

¢ “indian
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(v} Plans =3 2poiy quality assurance to data

coliec:iion, recading, and r2iantisn.

(3} Plans Tar the sermanent clasure, czzzatzmiracicn, ang disman-
tizment of surtace Tacilities anc “or the aitigatica of any
. significant advarsa envirommenztal dmpacts coused 3y sit

characterizztion activitiaes, if such arsa is determined
N
unsuitable for application for a construction zuthorization
for a geologic repository cperations araa;
(3) Criteria, developeq pursuant to saction 112{a) of the Nuclezr
Waste Po!icy‘Act o7 1982, to ke uszd to-Zdetermine the suita-

bility of such area for the location a7 a geolegic resository;

and
{5} Any other intormation whicn the Carmission, 5y rule or crder, .
raquires.

A description of the gossible waste form or west2 package vor the

nign-tzvzl radicaciive waste o te emcliceg n such ge0ilgic

. . - -y~ TN
racositery, o <essriction (to the axtent pricticasial

p e e emw

rzizsionsnic Sztheesn such wast2 Torm oSrowaats packags ing tne

asst rack at such 2res3, iand a3 descripgTicn ¢f the activitias gé
saing ssaduct2d Jy SOE with rasgect 70 such :issibie waszta 4
form ar wasta Jackzge or such relationship: and

A concaptual design for the geologic reposiicry aperaticne arsz

that takes intd azcount Vikely cita-speciiic r=gquirsments.

feview of si%2 cnaraczarizaticn agtivities

The Diractor shall cause to bte published in c e Faederal Reaister

a noticz that a sita characterization plan has teen recaived ‘rem

COE and that a staf’ :sview of such plan has bequn. The notice




~—
(B}
—

srall identify the area tD be charactarized :nd the NRC statf

SENlers 0 Se goasulted ‘or fureher information.

2 Diraczor shall max2 a 2opy oF the siza characterizaziza pian
azsif;blé &t the Public chumen: Rocm. Tie Dirsctor shall 21sc
trancmit copies of the published notice of recei}t to the Governor
and jegislature of the State in which the are2 o be charactarized

is located and to the governing bedy of any aviected Indian tride.

{371 The Dirsctor shail review the site characterizztion plan enc

arzoare 2 zite charagtaerization analysis with raspect o such

)

ian. - )

-’
ne
—

The Director shall, in tﬁe Feceral Reaister notice provided
for in Section 80.18(a), request ccoment from affected states,
Indian tribes, and interestad persons wnich ne will review
and consider in greparing the sit2 characterizaticn anaiyeis

3nd 3dditional comments ang reccrmencdations.

3! The director shall 3lso review 3nd consiger corments zng
uestions sutnitiac in the oCt sublic hezrings nelc aczorging

22 Saction 113{5}{(2)(8) of zhe Huciszar Waste Palicy Act 37

1282, and ths Diraczar shall review and consicer 202 r~2sscrmzac

TS such gquesticns and comments in his oreparaticn of the siss

hairs

zhagractarizaticn anaivsis and acditignal comments ang rascme

menda;ions.

The Director shall provide to DOE his site characterization 2nalysis,

sgather with 3 summary of comments received under Seciion §3.18{c){2

and his re<nonse %0 those comments, and such additicnal comments as

ey B wdvearted.  Sych comments shall fmgluds aisnar 3 osede -

L r e ——— e ol o Rt
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SJ2 the oiraciir has ac obgecsticn 0 the ICR's sita charactari-

zation program, i such a statzment is eporopriata, or specific
chiections with roscect to CCE'S pgrogram for cnaragtarizaczica of
.2Ae area cancarned. In acditicn, the Jiracisr =iy make itecifiz

‘z.aﬁﬂ-ﬂ ”»
1 Wt LT .d

1)

erzinent 0 OC8's sita characiarizaticn grogram.
I¥ 3CE's plannes site charactarization activities include casite
tasting with radicactive matarial, the Jirecicr's comments shall
include a datarmination, if approgriats, that the Commission
concurs that the proposed us2 of such radioactive material is
necassary $3 provide data for the preparation of the environméntai
rescrss requirzsd by law and for an appiication 0 Je sutmittad
under $60.22 of this par:.

(NGTE: §0.22 appears to need revision to supsort Sutsection (e))
Tha carments of the Director undar this secticn shail nat cansti-
tuca 3 cormisment %3 issue any authcrizasicn or licanse er in any
wiy 3f¥act the 2uthority of the lemmissicn, the Atomic

" jzansing Apceal 3oard, Atemic Savaly 3nd Licensing 3cards, euhar

srzgiding efTicars, ¢r the Jiractadr, in iny Iricieding uncer
Sepmart 3 37 TarT T 27 Ihi: o lhéprer

Juring tfe conduct of site characterization activities, OGE shaii

racor: nct i2ss than onc2 every six months to the Commission on

"
-

_ehe natur2 and exient of such activities and the information that
Nas bean develcped and on the Jrograss of waste form and waste
packaga research and development. The semiannual reports shall
include the results of sita characterization studies, the iden-

«ification of new issues, plans for additional studies ta resolve



TNel

new issues, eliminaticn of pianaa studies no lenger necassary,

identificaticn of decision coint: reached and modifications *3
srhedules "ra-a Ippropgriata. Z0E she1i also recort its prograss

in Jeveleping the dasign ¢f a geslc

)
-l
)
)
(11}
L\
[¢]
w
ade
e

Sry Ggeraticns
2red eppropriata for the arez teing charicterized, noting when
key design parameters or features which depend-upon the results
of site characterization will be established. Qther topics
relatad to site characterization shall also bé covered if

requested by the Director.

sits characterization activities, NRC scaff
shall be permitted 0 visit and inspect <he locations at whicn such
activities are carried out and -to obsarve excavations, bor ags, and

in sity tests as they are done.

(i} The Dirszctcr may comment at any time in writing o I0F, axarzssing

currant views on any asdect of itz ¢

- ~o
ra: .‘ .a ’: - hvu-o= 0:3

razaived in agzordance ith oy cn in< aec:*cn £3.84 ialt

L] wewew ! Waditea

s2 considarad sy the Sirz2etor in formuiating his visws.

d

~~
[ SN
~——

Tne Director shall transmif copias of the site characterizazsion

‘)l

analysis including the comment summary and response required
under Secticn 50.18(d), all comuents to OOE made by him under
this section to the Governor and legislature of the Stata

in which the area to be charicterized is located and %o the

governing body of any affected Indian tribe.

o e, ..
.-a.._-_..“u-_ Lt T e
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All corroesgoncence between CCI apd the NRC uncder this section,.
ircleding the recorts descrites in paragrach (g), shall te

placaz in %he Pudlic Jocuman: Reom.

Jhe activities descrised in paragrapns {a) througn (k) abova
constitut2 infermal conferance batween a praspective applicant
and the staff, as described in 82.101(a)(1) of this chagter,
and are not part of a prcceeding under the Attmic Energy Act

of 1934, as aménded.
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TeTTEEY SJTFRRAL weranT ICLPATION 3Y STATE GOVISMMENTS ANC IMOIAH TRI2E:3
* . ® -

Secticn 3Q0.481 Pravicion af {arormaticn

{3} The Director snail provide o the Jovernc-

arnc- 2ng Lagislature oF any Siate

[ 1]

contzining a sita wnich hac Sa:an

approvay Tor :ite characzeriﬁ-zisn. anc
to the governing sody of any afiectad Indian tribe, gimely and complete
information regarding determinations or plins made by the commissicn wit
‘respect to the site characterization, siting, development, désign, licen
ing construction, operation, regulation, permanent closure, decontaming
and dismantlemnent of surfacz facilities ¢ any proposed repository at
such site.

Motwithstianding paragragh (2), the Director is not required to distribut:

o~~~
wr
—~

any document to any entity if, with respect to such docunent, that enti:

or i%s counsel is inzluded cn a service list pregared pursuant to pars 2

cf this chapter.

ey Cepizz of all sommunications by the Direciir ynder this section shall

52 placed in the Fublic Occument Roem and zspias theread snall te

ia} Upon aporoval of 2 sita for site charactarization and upon raguest o

P -

2
stata, or Indizn tribe, the Jirectcr chall make available NRC staff to
consult with represantatives of states and Indian trites to keep them

informed of the Diracter's view on the progress of sits characcerization




and 3 n0tify them of any sussecuent me2wings or further cansylitesisn

et w s wie

with the Jerartment of Energy.

(5) Reaquests for consuliation shall se made in writing 2o the Jirecisr.

-

(¢) Should the State, Indian tribe, or other irzzrascad parscn dirsce
questlions or comments in accordanca with sacticn 60.18(c)(2) to NRC
goncarning tﬁe preparation a¥ the sita charzctarization analysis, =2
Oiractor shall review and consider such corments and quastions in the
praparation of the sita charactsrization an2lysis. In additicn, he
shall summarize and razsgond <3 such comments and cuestions ang grovida

such surmary and rasponse to 0CE in aczorzzncs wita Section 60.18{¢)..

(a) Consul:ation under this saction may include, among other things, a raview
of applicable NRC reguiations, licensing procedures..pratantial schedules,
and the typ2 and scope of Stata activities in the licansa raview and
sit2 charactarization plan review. In addi<ion, st2i¥ shall be mada
availabia 20 cooperate with the State in dzvz2loging cropesais for

szrtigigaticn Sy the State.

[ 4
b
[

i < - A - - FF] . = ; PR
(2} Stata ind loczl goverrments :nd affectad Ingian tribes may parzicipgats
- imamga »a ss a S AvAys,dama o Cuevms e - dopme T ad e mmmedag
in | S2ns2 reEviaws 13 2rovided Tn o elZarT o AT YArt o 8V A5 cnacts

surmit 2 the Dirsctor a propesal for State parzicipaticn in the raview

of the site charactarization activity r2corts and/or license application.

[ e TR T e,
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A state’s preopesal 2 participate may se suhmicttad at any time prior\::\\‘

- -

docketing of an appiication or up o 120 days thersafiar.

(c) Proposals far-participaticn under this Subpars tmall he made in writing
<2ag signed Sy the Gevernor of the $

-

Z:ate low or Dy jcing zasignation

(@) Items which may ce presented for consideration, in whole or in part, sudje¢
t2 revicion by the 3 ate. in & proposal for State participatica include
Sut arn not limited ts: .
{1} A general description of how the State wishes tc participate in
the review and 2 praliminary identificztion of iszues wnich it -
wishas to review.
{27 A preliminary descripticn of matsrial and infermasticn'wnich the
State plans to suimit to the HRC staff for considerzticn in the
. I
reviewu.
13, Sgrvicas Jr 2¢Ticns wnich the State My £INUEST AN 32S 3Emindrs,
guuiic me2tings, aseiticnadi Pubiic Cocumant Reems, or emgisyment
or zaxchange o7 Siata jersonnel ynder the (n% terqovermmencal Perssnnel
ACs.
Sscicn 30.53 - Approval of Prcposals

{a) The Diracior and a representative of the State shall joiatly arrange for

mestings Setween the representatives of the State and the MNRC staff oo

- — e e i o e
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discuss any prapesal sutmitied under Seczisn §0.83(b), with the :rimary
geal of §dentify1n§ any modifications that may ccnkribute to the
effective sarticipation by the Stasa.
{8) The Oirector shall approve all or any part of 3 preposal as it may
' be modified through the meetings described above if it is datarminad
that the proposed activities:

(1) wiil enhance ccmmunications setwaen MRC and the State,

(2) will contributa groductively ta the liczsnse raview and/sr

sis2 charzctarization activicty -=2pcrs raviaws, and

(3) arz nct prohibited by law.

-~
»n

Tha decision of tha Director shall bz transmitizd in uri:'ng.:o the
Gcvernor ar desigrataed official of the criginating Stata. A ccoy of
éhe cdacisicn shall he made availabie 2t th2 Public Zccument Reem. 7
ail or apy fart of a proposal is rejacted, tha decision shall state

tne r23s3a Y3r the rejection.

{2} Tha 3tzte origimating the proeesal mey aoseal the r2jectior oF all or

o e -l

iny zart oF 2 oroposal to the Commission.

- 12} A czzov of z1i proposals recaived snall 2e mace avaiies!

2 3t ths Pygiic

~
as

I Py e L



Section 80.53 Participation =v Indian Trites

(NO CHANGEZS :UGSZISTZD IN° THIS SELTICN)

LK 2

'Segticn §0.35 YMotice to States. If the Governer and Legislature'of 2 Stazz he
. Jointly designated on their behalf 2 single person cr entity to reczive notice
and information from the Commission under this pare, tr‘ae' Commission will provi
such notice and information to the jointly designated person or entity inctzac

of the Governor and Legislature separately.

Section €C.E7 Cocrdination

The Director may take into account the desirability of avoiding duplication of
effor in ta ing action on multiple proposals sutmitted pursuant to the orevis
of this Subpart t3 the extent this can se 3cgomplished without substantial

preiudics %2 the parties concerned.




OFFICE OF THE GOVERNOR
MARK WHITE STATE CAPITOL
GOVERNCA AUSTIN, TEXAS 73711

September 19, 1934

Mr. Robert Browning, Director
Division of Wasta Management

U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Browning:

1+ o e

We appreciate the opportunity for continued consultation with you and
your staff on the draft revision of 10 CFR 60 -- “Disposal of High-fevel
Radioactive Wastes in Geologic Repositories”. While we find no objection
to most of the proposed modifications, there are several key peints on which
we are compellad to comment: (1) opportun1*" for state comment on the NRC
site characterization analysis prior to its submission tc the Department
of Energy, (2} irrevocable commitment by NRC to explicitly respond to the
affected state comment on site characterization analyses, and (3) a2 defined
mechanism for appeal to the Commission of state participation decisions
by the Director of the NRC Office of Nuclear Material Safety and Safeguard;

(NMSS). Section referencas below apply to the July, 1984 draft revision
to 10 CFR 60 (Cocument 7520-01).

[teis (1) and {2} abcve concerns subpart B, sactions 60.15 through €0.12
2ddressing site characterization. In order to offer explicit comments on
these >ec;1or>, knowledge cf the mechanics and schedule of interactions
hetween HRC and TOF in the site characteirization procoss is necessary.
e tear Waste Policy Act provides broad guidance or this porz:an of the
high-level waste dispcsal crogram.  The Act also provides in cection 117
rhat the iommissizn shall provide timely ana complete infurmation for, anung
aiher things. stte charactecization plans. Consistent with tnese provision-

Set the Act, we recomaend that one or more meetings e held fur OCE, NRC,
petential nest states, and affected Indian tribes to develop the mechanics

9f the interactions surrounding the site characterization plan, cite character-
'~atlon analvsis, comuents of the affected states and indian tribes, and the
initiation or site characterization activities. Until this nrocess is ade-
yuately deftined we¢ cannot prepare comprehensive comments on the portions of

13 (TR 60 addressing participation in the site characterization planning process.

The

in spite of the uncertainty presented by the lack ¢f dztail for the site
characterization vianning process, we have prepared comments on the current
graft vevision ¢f 10 CFR &0 based on assumptions regarding details of that
process. The three key assumptions are: (a) the DOE will not commence site

) ~ MAR 25 1985
Mwm'm#’
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Mr. Robsrt 8Srowning. Directior
Nivision of wasie Management
September 19, 10

. Page ?

Licracterizatian antii the 7indi site characterication apalysis nas been
acbimitted tu thom and-addressed, (b the NPL will be allorateo sufficient

tme to wumplete o eomprenens’se process for asuessment of the OCT site
characterizatinn plan, and {c} the DOE site cnaricterization plan wili he
acdified % addrzss the issue: presented in the site characterization

analysis dafyre aite charagterization begins. A7 eoted above, fingl courents
on 13 CFR U caniast te prevaraa until these hey issues are cgefinitively '
addressod,

With respect to the opportunity for state input, the revised rule
contains two relevant provisions. At subsection 60.18(c) the Director
of NMSS is permitted {but not required) to “invite and consider the views
of interested persons on 0OE's site characterization plan". This mechanism
could allow some affected state input but only at the discretion of the
Oirector, ard the comments would not be based on a draft site characterization
analysis, in view of the removal of this provision in the draft revision.
The other relevant provision (subsection 60.12(f)) of the draft revision
instructs the Divector of NMSS to request public comment on the site char-
acterization analysis, but it is our understanding that the opportunity for
comment will occur after the site characterization analysis is submitted to

the BUE and further that the cominents will then simply be filed in the MNRC
Public Document Room.

We submit that offices and agencies of each potential host state are
uniquely qualified, because ¢f extensive familiarity with geotechnical ard
Sther factors regarding the potential sites and vicinities, to identifs
relevant issues tc be addressec in the site characteriZation plans and the
analyses of those nlans. For evamsie, in Texas, we have obtai.ed gatz from
the Texas J:p:-tment of Water 2ascurces on qualily anc availatility of water
from o water-bearing unit zhaz had not been considerec by OOC. This recog-
aizicn ¢t unique stute perssective was, in fact, notea hy the “PC in NUPEZ-0539,
Mearn o0 Impeeving State Partigination in the Siting, {izensing, ind Deseiop-

X
aent of Taderal Ciycicer Haste Jeniiities.”

The mued for greater $1a%s input in the licinsing prenens s Slearty
articilated in one of the key waste management siudies of retent years, the
“Rpuert o the Sresident by the Interagercy Review Group on Nytlear waste
Manageme - (TID-29442, pp. 95-36). Although, the Nuclear MWaste Policy Act
rejuires that hearings be held in the vicinity of sites to be characterized,
cur experience suggests that DUE responses to these comments will not be
adequate. The critical licensing role played by NRC should ennance the
Yikelihood of DOE attention to concerns identified by the states if the HRC

1inds amerit in those concerns and passes them on to DOE in the site charac-
terization analysis.

With respect to our concern that the NRC respond directly to comments of
affected states, the key role of these states in the high-level waste manage-
ment issue is clearly articulated in the Nuclear Waste Policy Act. State
leadership of the affected states is identified as the focal point for inter-
action between the federal government and affected parties. Because of that




Mr. Robert Browning, dirsclor
Civisiun of Waste Maragument
Soptombesr 19, 195«

Fage 3

recpansibility, it V5 essential that tho si2ir receive diract rcospunses to
canecerny suatmittsd 20 federal authoricies an kev wragrai cocuments -- such
25 the site charactarizatiun aralysis. de, thwrcfore, rvacomuend altaration
ot 10 CFR &0 to include an irravocable commitment for direct NRC response tS
it ClLaichls i that docuuient. Corgress recognized the states' critical
asend for full irformation and, furthermore, grants specific authority to
obtain that information in section 117 of the Nuclear Waste Policy Act.

Finally, item (3) above concerns the provision in sutpart C, subsection
€0.63(e) which states that the Director of NMSS will accept or deny state
carticipation progosals. In view of the relatively subjective determination
required to make such a decision based on the specified criteria (subsection
b0.63(d)), we are concerned that a mechanism be defined for appeal of unfavor-
able decisions to the Commission. Based on discussions with you and your
staff on July 27, 1984 and August 9, 1984, we understand that staff decisions
can always be appealed to the Commission itself and explicit statement of that
option in 10 CFR 60 is not requirad. This understanding, if correct, sufficiently
addrasses our concern about this provisions. We strongly support your suggesticn

that lanqguage noting this opportunity for appeal to the Commissicn be included
in tre Statement of {onsideration for this rule.

_ We appreciate your providing a copy of your draft revision of 10 CFR 60
for review. 1 hote these comments are helpful in this revision of the high-
level radioactive waste disposal regulations.

Yours truly,

. | S

NG ST I ki

Dan oaith, As55iztant [irscter
s LIF

WuC1Ear Haste Jrocrams Uf
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reismsan, girector, Mucledr Waste Proorame Ofrice
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COEUR d’ALENE TRIBE OF IDAHO CUoE

- edl. b
Cosur d'Alene Tribal Heacdquarters
PLUMMER, IDAHO 83851

‘&S R 25!1/P4:31
16 March 1585

Secretary of the Commission - GooKET 16}; SER i
U.S. Nuclear Regulatory Commission . BRANTH
Wwashington, 0. C. 20555 '

Sir:

This is to comment on the proposed rulemsking of Jan. 17, 1985
(Federzl Register, vol. 50, No. 12, p. 2579), limiting notificaticn,
funding, and participation by Indian Tribes to those having "affect-
ed status" as defined under the Nuclear Waste Policy Act of 1982.
Thus Section 60.2 would change "Indian Tribe" and "Tribal Organizaz-
tion" to "affected Indian Tribe" as defined in the NWPA, which
requires that "affected status® be determined by the Secretary
of the Interior. I would bring to your attention that the Secretary
has found the Cceur d'Alene Tribe not entitled to "affected status”
even though Lake Coeur d'Alene (one-third of which lies within
the Coeur d'Alene Indian Reservation) and the.Coeur d'Alene River
and its tributaries are crossed, recrossed, and skirted through
much of their length by Interstate 90, a primary transportation
route to the proposed Hanford repository, and even though the Tribe's
Reservation lies dowrwind from Hanford in an area where the soil

has been transported from as far away as Oregon by the prevailing
winds, which blow frcm Hanford for the major part of the year.
The definition is in any case rather peculiar; giving more importance
to areas outsice reservations, where Tribes have no more than fishing
hunting, and gathering rights, than to Reservation lands themselves,
where Tribal members live.

~

.

W
4
‘.Q

N Y

TR
= 2 T4 In ccnjunction with Sectien 60.63, which now is to rszd " . .
- o . State and loczl governments and affected Indian Tribes may partici-
% 3 N pate in license reviews . . . ." the Coeur d'Alene Tribe is thus
< >3 entirely excluded from the prccess, even though the potential damage
= . = to its lands certainly exceeds that to any local govermment's lands.
R N The NRC should provide a means by which Tribes which do not meet
(-\\:)\ o the peculiar definition of “affected Tribe" even though subject

to transportation and winaborne effects, can receive funding for
effective participation in the process.

d ""‘"C(I

UL fog

Respectfully,

nwed C, M’?«Zdﬂ'

James C. Albrecht
Natural Resources Planner

)

did oAtk
/

uan 25 S48
Acnowiadged by card.
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CB50FR 1519)

Department of Energy
Washington, D.C. 20585

Mr, Samuwel J. Chilk

Secretary of the Camission

Attention: Docketing and Service Branch
U.S. Nuclear Regulatory Coanmission
Washington, D0.C. 20535

Dear Mr. Chilk:

The Department of Energy is pleased to respond to the reguest of the
Nuclear Regulatory Commission (NRC) for coamments on the proposad proce-
dural amendments to 19 CFR 63, published on January 17, 1985 (50 Federal
Register 2579). The proposad amendments should bring the regulation in
line with the Nuclear Waste Policy Act of 1982. Attached are our com-
ments with recommended alternative language where appropriate. Most of
our recammended changes to the proposed or existing rules are in the
line-in/line-ocut fom. Recammended additions are underlined and recan-
mended deletions are in brackets. For each recamnended change, we have
added a brief rationale. We are available to meet with ERC concerning’
the enclosed camments.

t

| Sincerely,

én Sicr € Joi o A
C. Rusche, Director

Office of Civilian Radioactive
wasta Management

Enclosure:
DOE Ccmments on NRC Proposed Revisions to 19 C°R Part 60

SR S, [X Y \:\\4"



DCE Ccrmments on NRC Proposed Revisions to 17 CFR Part 64

l.d COMMENTS ON SUPPLEMENTARY INFORMATICN

OOE notes that the first footnote to page 2580 of the proposed
rule identifies that the Content of Application Section (6d.21)
will be reviewed after issuance of the DOE Siting Guidelines. Wwe
would encourage the NRC to propose any necessary revisions to
this section as soon as practicable in order to ensure that any
additional data deemed necessary by the NRC staff to make a
finding can be factored into the site characterization activities
and to minimize any unnecessary delay in the license application
preparation activities which DOE has already bequn.

In addition, ‘Commissioner Asselstine requested conments on two
matters set forth at page 2588 of the Proposed Rile. With
regard to the first point raised by Commissioner Asselstine,
DOE agrees with NRC that discussion of the site screening
and selection process in the site characterization plans is
neither necessary nor appropriate. This information will have
already received extensive and sufficient public review,
including a review by the NRC staff, during preparation of the
site specific envirormental assessments. Therefore, DOE acrees
with the deletion of the requirement in the existing 16 C°R 63.11
as proposed by NRC. The second point raised by Comissioner
Asselstine deals with the timing of public review of NRC's site
characterization analyses. DOE agrees with NRC that circulation
. of a draft site characterization analysis for public comment
is not necessary and that the rule should be pramulgated as now
proposed. Under the proposed rule, the public will have a '
sufficient opportunity to comment on the site characterization
analyses and to make the NRC aware of its concerns at any time
during the site characterization process. Aalso, DOE will be
interacting extensively with NRC and the States and Indian
tribes prior to the releass of the site characterization plans.
This will allow all parties ample opportunity to comment on
DOE's planned activities during site characterization.

2.0 SECTION-BY-SECTION ANALYSIS

("‘he underlined wording should be inserted for the reasons spef'lf:.ed
in the rationale.)

Subpart B

€6.15 (c) NRC has stated that it will be revising 16 CFR Part Sl
(presently to make it consistent with the NWPA. Pending this

€6.18(c)) revision, NRC should footnote the cross reference to
Part 51.46 in Section 66.15(c) to indicate that MWPA has
superseded the current Section 51.46(d) .. This footnote
should identify Section ll&(f) of the NWPA as containing
the envirormental review provisions applicable to
high-level nuclear waste repositories.
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Rationale:

6d.15,
60.17

60.18(4)

Rationale:
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The numter of exploratory borehelas and shafts shall
be limited to the extent practical, consistent with
obtaining the informaticn needed for site characteri-
zation, and with mine safety consicderations.

Safety considerations mignt require more shafts than
are strictly necessary for site characterization.

In the proposed revisions to these sections, the word
"area” is used synonymously with the term "candidate
site”, as defined in the MNPA and the Siting Quidelines.
Although NRC has expressed a preference not to adopt the
statutory term in this case, DOE strongly believes that
both a2gencies should adhere to the statutory terminology
to the greatest extent possible, in order to avoid the
confusion that would result fram the two agencies having
different names for identical concepts. Accordingly,
DOE urges that NRC adopt the term "candidate site", and
make any additional changes necessary to give its
regulations the maximun congruence with statutory
tarminology.

Within 1580 days of receipt  of a site characterization

plan fram DOE, the director shall provide to DOE the

site characterization analysis tcgether with such
additional comments as may be warrented. These
camments shall include either a statement that the
Director has no cbjection to tha DOE's site character-
ization program, if such a statement is appropriate,

or specific objections with respect to DOE's program for
characterization of the area concerned. In additioen,
the Director may make specific recamendations
pertinent to DOE's site characterization program.
Wwithin 99 days of receipt of a site characterization

plan from DOE, the Director shall crovide to DOE

soecific comments that, in the Director's view,

snhould pe considerad oy DOE prior to the sinking of

axploratory shafts.

The sinking of exploratory shafts at a candidate site
is a critical path activity in each site ~
characterization program. The site characterization
programs themselves are critical path activities in
the overall waste management program. Accordingly,
it is essential that a specified time be established
for significant events that could affect those
critical path activities. The caments of NRC on a
site characterization plan is one of those
significant events. The suggested mcdificaticn to
Section 64.18(d) provides for two such specified
time intervals: first, a ninty (99) day pericd within
which NRC will provide to DOE those specific comments



€66.18 (e)

Rationale:

66.18 (h)

Rationale:

New Section
60.__
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considered by DOE prior to sinking exploratory shafis;
the second, a 150-day period for issuing the overall
site characterization analysis. ™ The ninty (99¢) cay
period is consistent with the time being planned for
public review and comment on the SCP's. This will
ensure timely consideration of all coaments grior to
sinking of exploratory shafts and minimize the
potential for delays.

If DOE's planned site characterization activities
include on-site testing with radicactive material, the
Director's camments shall include & detemination, if
appropriate, that the Camission concurs that the pro-
posed use of such radiocactive material is necessary to
provide data for the preparation of the envirommental
reports required by law and for an application to be
submitted under 68.22 of this part.

The Camission will concur in the use of radiocactive
tracers if, at the end of site characterization, they

will be present in the geologic repository operations
arez in concentrations less than those allowed bv
Table 11, 18 CR 28. The removal of these trace
anounts at the end of site -characterization snall not

be required.

The regulation does not differentiate between "18 metric
tons of spent fuel"™ (the maximum amount permissible

under Section 13(c) (2) (B) (i)) and small amounts of radio-
active tracers. The proposed change is necessary to
allow DOE the flexibility to use radiodactive tracers if
necessary in conducting site characterization activities.

During the conduct of site characterizaticn activities,
NRC staff shall be permitted ... as they are done in
accordance with the Procedural Acreement and implementing
project soecific agreament between NRC and DOE in effect
at that time. :

DOE suggests that the regulation specifically reference
the existing DOE/NRC Procedure Agreement and the project

‘specific implementing agresment to preclude any questions

concerning their future applicability.

Timely Commission Action

The Camission shall issue a final decision aporoving or
‘disaporoving the issuance of a construction authoriza-
tion not later than --

1. January 1, 1989, for the first such apolication
and Janmarv 1, 1992, for the second such
apolication; or




Rationale:

4=

2. The exviration of three vears aftar the dats of

the submission of such apolication, except that the
Camission mav extend such deadline bv not more than
12 months if, not less than 3@ cavs before such
ceadline, the Commission complies with the reporting
requirements astablished by law;

whichever is later.

This recommended new section would recognize the

NRC's respensibility under Section 114(d) of the NWPA to
reach a decision on construction authorization within
the timetable set forth therein. DOE believes this time-
table to be stringent, and therefore also believes that
a specific regulatory provision to the effect of this
recamendation is desirable, in order to emphasize the
NRC's dual obligations to conduct its licensing proceed-
ings in a full, fair and open manner, but also to reach
its decisions in a timely manner.
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Dear Mr. Chilk:

Enclosed are the Comments of the Confederated Tribes and
Bands of the Yakima Indian Nation on the Proposed Amendments to 10
CFR Part 60, 50 Fed. Reg. 2579.
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Dean R. Tousley

ASSOCIATE ATTORNEY FOR
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UNITED STATES OF AMERICR ’

)
Disposal of High-Level Radioactive ) .

Waste in Geologic Repositories; ) 10 CFR Part 60
Amendments to Licensing Procedures ) 50 Fed. Reg. 2579

COMMENTS OF THE YAKIMA INDIAN NATION

Pursuant to Nuclear Regulatory Commission notice published
January 17, 1985, 50 Fed. Reg. 2579, the Confederated Tribes and
Bands of the Yakima Indian Nation submit the following comments
on NRC’s proposed amendments to licensing procedures for disposal
of high-level radioactivé waste in geologic repositories, 10 CFR
Part 60. Except for the two matters discussed below, the Yakima
Indian Nation has no objections to the other proposed amendments

to Part 60.

I. THE COMMISSION INCORRECTLY CONCLUDES THAT IT LACKS AUTHORITY TO
RBVIEW DOE’S SITE SELECTION PROCESS.

The proposaed amendments to 10 CFR Part 60 would eliminate the
provision in 10 CFR § 60.11 that the NRC review DOE's repository
site selection process. The Commission concludes that, since the
Nuclear Waste Policy Act ("NWPA") does not explicitly provide for
NRC review of the site screening and selection processes of the
Department of Energy, "{sluch a review by NRC is not necessary to
fulfill any of its statutory responsibilities.” 50 Fed. Reg.

2583, col. 2. The Yakima Indian Nation strongly disagrees.



Apart from ignoring clear statutory authority to engage in a
review of DOE’s site selection process, NRC’s failure to do so
would be a policy mistake with profound implications for the

likelihood of success of the national radioactive waste disposal

program.

A. NRC review of DOE’s site selection process is not only
authorized, but is required by the Atomic Energy Act of
1954, the Energy Reorganization Act of 1874, the National
Environmental Policy Act of 1969, and the Nuclear Waste
Policy Act of 1982.

The lack of explicit NWPA provisions for NRC review of DOE’s
siie selection process--other than the Commission’s comncurrence in
the general siting guidelines--does not dispose of the possible
‘sources of statutory authorigy for the Commission to do so. On
the contrary, the NWPA quite clearly provides that NRC authority
to promulgate technical requirements and criteria (i.e., Part 60
is pursuant to "other provisions of law."” NWPA & 121(b)(1l)(A).

The NWPA specifically mentions as such authority the Atomic Energy
Act of 1954 (42 U.S.C. § 2011 et seq.! and the Energy
Reorganization Act of 1974 (42 U.S.C. § 5801 et seq.:. Thus,
Congress did not intend in the NWPA to prescribe the scope of NRC
review of DOE’s repository program. Rather, the authority for NRC
requirements and their sppropriate scope are derived from those
"other provisions of law."”

The Atomic Energy Act, as amended by the Energy
Reorganization Act, is the NRC’s organic statute. It assigns to
the NRC the primary responsibility for assuring that the public

health and safety and the environment are adequately protected



from the hazards associated with activities involving radiocactive
materials, including disposal. Section 202 of the Energy
Reorganization Act explictly establishes NRC authority to license
and regulate high-level waste repositories, 42 U.S.C. § 5842.

In sharp contrast to questions of nuclear power plant safety,
the primary determinant of the adequacy of a high-level
radioactive waste repository over the very long periods of concern
will be not engineered features, but rather the natural, geologic
charactaristics of the site chosen. Congress emphasized this
point when it required in the NWPA that detailed geologic
considerations should be the primary criteria for the selection of
sites for repositories, NWPA § 112(a), and when it established
elaborate procedures for the selection of.sites. See NWPA 38
112-118. This primacy of natural site conditions in determining
the adequacy of a proposed repository means that siting is the.
absolute essence of the NRC’s mandated public health and safety
and anvironmental protection responsibilities under the
above-cited statutes.

The repository site selection process is by far the most
important aspect of the adequacy of the repdﬁitory program. Thus,
for NRC to decliae to review that process in the crucial early
stages of aelascting sites for characterization would be a basic
abdication of its public health and safety and environmental
protection responsibilities under the Atomic Energy Act and Energy
Reorganization-Act. NRC cannot hope to adequately discharge its
responsibilities by deferring its review of the sites until the

stage of repository construction authorization.



Moreover, the Commission’'s< responsibilities under the
National Environmental Protection Act ("NEPA") require it to
engage in evaluation of alternatives as a part of its licensing
process. Under NWPA § 114(f), the Commission must, to the extent
practicable, adopt the environmental impact statement submitted by
DOE with its application for construction authorization as its
own. Under the same section, the alternatives considered in that
EIS for purposes of NEPA compliance are those

3 candidate sites with respect to which (1) site

characterization has been completed under section 113; and

(2) the Secretary has made a preliminary determination, that

such sites are suitable for development as repositories

consistent with the guidelines prormulgated under section

112(a).

Thus, the sites which DOE selects for characterization now will be
the only effective alfernatives that the Commission will have to
consider in fulfilling its NEPA responsibilities. It was
precisely in recognition of this fact that the Commission
required, as a condition of its concurrence in DOE’s siting
guidelines, that DOE agree to make the "preliminary determination
of suitability"” at the end of site characterization instead of
before it. as DOE had proposed. The Commission recognizéd at that
time that if DOE did not have strong incentives to select the most
suitable sites for characterization, the Department might later
come to the Commission with an EIS which considers unacceptable
alternatives.

For the same reason of satisfactory NEPA compliance, the
Commission must play an active role in reviewing DOE's comparison

and selection of sites for characterization. Indeed, NEPA was

cited by the Commission as its primary author:ty for the original



promulgation of Part 60. 46 Fed. Reg. 13922. The same NEPA
responsibilities which prompted the original promulgation of Part
60, including its requirement for NARAC review of DOE’s site
selection process, remains unaltered By the NWPA.

In the most important court case interpreting the
Conmission’'s role in NEPA implementation, the U.S. Court of
Appeals for the D.C. Circuit wrote:

NEPA requires that an agency must--to the fullest extent

possible under its other statutory obligations--consider

alternatives to its actions which would reduce environmental
damage. That principle establishes that consideration of
environmental matters must be more than a pro forma ritual.

o« o 0

Such a full exercise of substantive discretion is required at

every important, appropriate and nonduplicative stage of an

agency’s proceedings.
Calvert Cliffs Coordinating Committee, Ih;. v. U.S. Jdtomic
Snergy Commission, 449 F.2d 1109, 1128 (dD.C. Cir. 1971)
(Emphasis in the original). The only alternatives which the
Commission need consider under the NEPA modifications included in
the NWPA are the three sites which are selected for
characterization by DOE. NWPA 8§ 114(f). If DOE selects for
characterization sites which are unlikely to prove to be suitable
alternatives for NEPA purposes, NRC will not have an acceptable
EIS which it can adopt.

Since ultimate NRC satisfaction of its NEPA responsibility is
being profoundly affected by present DOE actions in_selecting
sites for characterization, there can be no question but that this
is an "important, appropriate and nonduplicative stage of {the!

proceeding” which requires NRC’s "full exercise of its substantive

discretion”™. Only aggressive NRC review and oversight of the DOE



selection of sites for characterization can ensure the
Commission’s ability to adopt the DOE EIS.

Finally, the NWPA explicitly does not compel the Commission
to amend or narrow the scope of its licensing requirements. NWPA
§ 114(f) states, in part:

nothing in this subsection shall affect any independent

responsibilities of the Commission to protect the public

health and safety under the Atomic Energy Act .... ANothing
in this Act shall be construed to amend or otherwise detract
from the licensing requirements of the Nucler [sic]

Regulatory Commission as established in title Il of the

Energy Reorgspization Act of 1874....

(Emphasis added.) Congress was well aware of the exisﬁing
provisions of Part 60 when it passed the'NWPA, and incorporated
many of them in the Act. However, in light of the above language,
it could not be more clear that Congress &id not intend its
failure to incorporate all of the details of Part 60 in the Act to
be deemed as implicit rejections of them. Inconsistent
provisions, such as the Commission properly addresses in other
aspects of the instant proposal, obviously warrant amendments by
the NRC. On the other hand, where ‘ongress was silent on a subject
already addressed by the Commission in Part 60--such as NRC review
of DOE’s site selection process--Congress made plain its intent
that NRC licensing end regulatory requirements not be deemed
implicitly curtailed by any provision in the NWPA.

Thus, the Commission’s conclusion that the NWPA by omission
somehow proscribes its review of DOE’s site selection process is

patently incorrect. As discussed above, Commission

responsibilities under its organic statutes and NEPA require such



a review, and the NWPA is entirely consistent with those
requirements.
Recommendation

The Commission should amend Part 60 to explicitly mandate
thorough NRC review of the draft EAs, including the methodology
used by DOE in the comparison of sites. Provision for only a
partial NRC EA review in the NRC/DOE Procedural Agreement is not -
sufficient, since the NRC’s failure to review DOE’s comparison
methodology is a basic abdication of its statutory
responsibilities, and the Procedural Agreement is too easily
amended without the benefit of public participation.

B. NRC failure to review DOE’s site selection process and
comparison methodology would be a policy mistake which
significantly increases the chance for another major
failure in the nation’s nuclear waste disposal program.

Policy considerations épart from any statutory requirements
argue even mora strongly for NRC review of DOE’s site comparis;n
and selection process. If DOE makes serious missteps in its site
selection process tas virtually all of the affected parties
beliave they are doing now!, the Commission’s only recourse at the
time a final site i3 selected will be to reject DOE’'s application
for a construction authorization. Certainly the adverse
implications of such a development for the successful and timely
implementation of a repository would far outweigh any possible
costs associated with a less deferential Commission stance on site
selection for characterization now.

Serious federal efforts to locate a repository have been
thwarted at least twice in the past bv the technical and political'

siting blunders of DORE's predecessor agencies. The extensive



state and tribal participat.-n prescribed by the NWPA for the
siting process ought to do much to improve the political
atmosphere, but it does not substituté for thorough technical
oversight by the agency responsible for protecting public health
and safety and the environment--the NRC. |

In sum, the Yakima Indian Nation strongly supﬁorts the
position expressed by Commissioner Asselstine, 50 Fed. Reg.
2588, that NRC should retain the 10 CFR § 60.11 requirement for
NRC review of the site screening and selection process which is
now to be documented in the environmental assessments.
Alternatively (but less desireably), the Commission should require
a thorough site selection discussion in t@e site chéracterization
plans pursuant to its authority‘under ﬁWPA § 113(b)(1)fA)(v), and’
the Commission should thorocughly review that discussion in its

site characterization analysis.

II. THE COMMISSION SHOULD RETAI- THE PRESENT REQUIREMENT FOR
ISSUANCE OF A DRAFT SITE CHARACTERIZATION ANALYSIS FOR PUBLIC
COMMENT. )

The Commission contends that the 10 CFR 8 .J.ll requirement
for issuvance of a draft site characterization analysis ("SCA") for
public comment is no longer needed beéause of the new timing for a
site characterization plan "SCP") and the prior opportunities for
interactions among DOE and other program.participants. While the
NWFA does provide for additional opportunities for DOE interaction
with states and Indian tribes prior to issuance of'the SCP, that

does not obviate the utility of Commission issuance of its SCA in

draft form.



In addition to providing a vehicle to involve the public in
the decision—-making process, the issuance for public comment of a
draft SCA also serves as a means of assisting the Commission in
preparing its own analysis. That function, which the Yakima
Indian Nation believes is very important, is unaffected by any
changes imposed by the NWPA.

Experience to date in this program has shown that the views
of affect states and Indian tribes and public interest groups can
be very important in the development of the Commission’s positions
on important issues in the waste disposal program. For example,
the Commission’s stance on DOE’s proposed general siting
guidelines was obviously quite materially affected by the
arguments presented to the Commission by ;ffected parties on that
issue. The guidelines were significantly improved as a result of
that influence. Since affected states and tribes have the benefit
of NWPA funding for their participation in this program, their
resources are better than usual to provide well-considered
comments.

The ability of the affected parties to present their own
comments to DOE on the SCPs is very inmportant, but those comments
do not have the impact of the comments of the regulator. Once
again, the experience with the siting guidelines is an excellent
example of this point. Most of the revisions which the Commission
sought in DOE’s proposed siting guidelines were basically the same
as revisions which were scught by the states and Indian tribes for
a vear prior to their submission to the Commission for

concurrence. DOE (and the NRC Staff) largely ignored our comments



until they were pressed by the Commission itself in its
conditional concurrence decision.

The Commission’s SCAs can in a like manner be beneficially
affected by an opportunity for commenté by affected parties prior
to finelization. It is no slight to the competence of the
Commission Staff to state that NWPA-funded affected states and
tribes might identify important issues and arguments which the
Staff overlooked, but would want to include. Neither cdmments to
DOE on the SCP nor informel opportunities to comment to NRC under
the Procedural Agreement will substitute for an opportunity to
comment on NRC's analysis of the SCPs.

As far as the scheduling mandates of the NWPA are concerned,
the YIN feels strongly that the benefits éo the Commission and the
program to be derived from comments on draft éCAs far outweigh the
costs in terms of delay. In addition, the Commission can specify
a relatively short comment period (e.g., 30 days) and-refuse to
grant extensions. While this would be less than ideal from the
viewpoint of prospective commenter:, it would be far better than
no opportunity to comment at all.

To conclude, the Yakima Indian Nation strongly supports the
view of Counisai;ner Asselstine that the present requirement in 10
CFR § 60.11 for NRC issuance of draft site characterization
analyses for public comment should be retained. thhing in the
NWPA requires or even suggests the deletion of this procedurzal
step, and the potential bepefits of it far outweigh the potential

costs.

- 10 -
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Respectfully submitted,
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Dean R. Tousley i
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2001 S Street, N.W.
Suite 430

Washington, D.C. 20009
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THE YAKIMA INDIAN NATION
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OFFICE OF THE SECRETARY
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B RIS miag
Secretary of the Commission ~
U.S. Nuclear Regulatory Commission SEICT of
Washington, D.C. 20555 8 ;
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Dear Sir:

The Department of the Interior has reviewed the proposed Amendments to Licensing
Procedures for Disposal of High-Level Radioactive Waste in Geologic Repositories as
noted in the Federal Register on January 17, 1985, and has the following comments.

General

The revisions as propcsed would no longer require the preparation of draft Site
Characterization Analyses (SCAs) by the Nuclear Regulatory Commission (NRC) for the
Department of Energy (DOE) Site Characterization Plans (SCPs) for candidate repository
sites. As proposed, only final SCAs would be required. No public comment would be
invited until the SCAs have been completed by NRC. This revision decreases the
_opportunities for this Department to alleviate potential conflicts or issues concerning
natural resources under our jurisdiction. Likewise issues within our areas of expertise
might not surface until well into the SCA process. An explanation for this revision is
given on page 2584 of the Notice. The stated reasons for this change include (1) the
extensive opportunities for interaction between NRC, DOE, the States, affected Indian
tribes, and the public regarding the sites recommended for characterization, .and (2)
scheduling mandates for the Nuclear Waste Policy Act of 1982 (NWPA). Given that the
review opportunities afforded the general public are also our only opportunities, we are
concerned that NRC's proposed changes will limit this Department's participation in the
licensing of repositories until very late in the decision process.

We egree that numerous opportunities are aveilable to interact with DOE during pre-
licensing activities (e.g., opportunities to comment on draft Environmental Assessments
end SCPs and to present testimony at related hearings). However, during this same
" reriod of time, specific opportunities to interact directly with NRC, the ultimate
licensing authority, are relatively limited. The review of draft SCAs would provide such
& specific opportunity. In addition, it is unclear that the scheduling mandates of NWPA
will not accommodate draft and final SCAs prepared by NRC [see page 26 (Figure 8) and
page 55 (Table 3), Preliminary Draft, Project Decision Schedule, Radioactive Waste
Management System, DOE/RW-0018, January 1985]. We recommend retaining the
present requirement for the preparation of a draft SCA because it allows for early
conflict resolution.

We would also urge that the final rulemaking provide a mechanism to involve any Federal
land mansgement s&gency in site screening and selection whose mansgement
responsibilities may be affected by & geologic repository. Otherwise, the affected
egency might have to cope with schedules developed independently by DOE and other
entities. '

APR 15
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A procedural agreement similar to that between DOE and the NRC should be executed
between DOE and any affected Federal land management agency to assure that
information flow is maintained to facilitate each organization's mission with regard to
site investigation and characterization, and to ensure that affected land management
agencies are informed of and invited to all technical meetings.

An additional concern is that NRC's future plans include revisions to 10 CFR 51, which
governs its procedures for NEPA compliance under the NWPA. With such revisions, NRC
could lessen the level and effectiveness of the Department of the Interior's role, in
reviewing license applications and the development of disposal activities. We urge the
Department of the Interior be allowed to review any proposed revisions to NRC's NEPA
compliance procedures.

Specific Comments to 10 CFR 60, Subpart B Proposed Revisions

§60.17 - This section specifies the contents of the SCP that DOE must submit to NRC as
part of the licensing process for a repository. We recognize that there are several
changes to this section that are necessitated by the provisions of the NWPA; however,
there are other revisions to this section that we believe should not be made and are not
necessitated by the NWPA. Foremost, we recommend that NRC retain the requirement
for DOE to identify in a SCP the criteria used to arrive at the candidate area and to
describe the process by which the site was selected for characterization. Although the
preamble states that NRC anticipates that such information would be provided by DOE in
the environmental assessment to accompany the SCP we do not believe such information
should be deleted from DOE's plan, which serves as the "record of decision” document for
the proposed site. The decision process for site selection should require DOE to identify,
address, and describe the means by which issues of concern raised by the public were
then considered by DOE. Further, our review of the assessments for the nine sites issued
for consideration in December 1984 by DOE indicated many conclusions reached in these
EA's were based upon erroneous reasonings. However, such information will be fully
addressed in the environmental documents accompanying this plan, nothing more than an
executive summary of the issues and an iteration of DOE's analysis and decision need be
presented in the SCP,

We recommend that NRC spell cut precisely what type of information and the level of
analysis that must be reflected in DOE's SCP and its overall licensing application to
NRC, because the information required in this proposed rulemaking is vague. We believe
the NRC should qualify the information needed for adequate review of applications. - To
merely state that the DOE will understand and provide information to the level of detail
required by the NRC and other statutory reviewers (e.g., Department of the Interior) is
not adequate. Considering the fact that the NRC and DOE appear to be attempting to
lessen opportunities for the general public and other Federal agencies to participate
throughout the decision process, it is difficult to know how reviewers, other than the
NRC, may be able to request further infocrmation or analysis from DOE.

We recommend that NRC's requirement for DOE to plan for not only mitigating
significant adverse impacts but also reclaiming the site be retained within the proposed
rules. Under paragraph (a)(3) of this section, NRC does not require DOE to plan for
reclaiming the site, but merely to plan for mitigating any significant adverse
environmental impacts that occur as a result of site characterization. We believe



Secretary of the Commission 3

regulatory revision is & serious omission by NRC in light of the fact that reclamation
plamning is required by the NWPA {42 U.S.C. 10133(c)4].

§60.18 - This section considers the review procedures for site characterization
activities, We recommend that NRC retain the provisions for public participation rather
than adopt the changes as proposed in this document. As stated above, it appears that
NRC/DOE proposes to limit general public involvement to compliance with NEPA only
and to minimize State, Indian tribe, and other Federal agency involvement on decision
documents. NRC will continue to publish a notice in the Federal Register that a SCP has
been received from DOE and that NRC staff review has begun. However, according to
parsgraph (a) of this section, NRC is proposing to no longer afford the public an
opportunity to consult with staff and discuss issues of concern during staff review, but
merely allow the public to contact the NRC staff for information on the proposal. Also,
along the same vein, paragraph (c) of this section proposes that NRC may invite and may
consider the views of interested persons. We believe the proposal is a much less
responsive policy than presently exercised by NRC under its existing regulations. These
regulations state: "The Director shall publish & notice of availability of the draft...
enalysis and... request comment... The Director shall then prepare & final... analysis
which shall take into account comments received and any additional information acquired
during the comment periocd.” {10 CFR 60, 11(d)~(e)l.

We hope these comments will be helpful to you.
Sincereiy,

’ .- "
~ Yy
T L2 . 4

.’

/v’ Bruce Blanchard, Director
Environmental Project Review
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Honorable Samuel Chilk, Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: 10 CFR Part 60 Amendments
Dear Secretary Chilk:

On January 17, 1985, the Commission issued for public comment
proposed amendments to 10 CFR Part 60, Licensing Procedures for
Disposal of High-level Radiocactive Waste in Geologic Repositories,
50 Fed. Reg. 2579. Because of the coincident deadlines for
submission of comments on these proposed amendments and on the
draft environmental assessments for proposed repository sites, the
Yakima Indian Nation filed its comments on these amendments late,
on April 8, 1985.

As detailed in our comments (enclosed), the Yakima Indian
Nation feels strongly that the proposed amendments, if adopted as
" proposed, would seriously undermine the Commission's ability to
fulfill its statutory responsibilities in the nuclear waste
program. Moreover, the proposed amendments would greatly increase
the likelihood that the national nuclear waste disposal program
would experience very significant unnecessary delays or outright
failures in its implementation. 1In brief, we believe the
Commission staff's reluctance to engage in a thorough review of
the Department of Energy's site screening and selection process
constitutes a fundamental abdication of the Commission's public
health and safety and environmental protection responsibilities
under the Atomic Enérgy Act, the National Environmental Policy
Act, and the Energy Reorganization Act. Moreover, contrary to the
Commission's position expressed in the proposed amendments,
nothing in the Nuclear Waste Policy Act either requires or
suggests such deference by the Commission concerning the selection
of sites for characterization.

Because these issues have such profound implications for the
Commission's responsibilities in this crucial national program and
for the success of the program itself, the Yakima Nation feels
that they deserve a higher degree of scrutiny than the Commission
might ordinarily devote to such a rulemaking. For this reason, we
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Honorable Samuel Chilk, Secretary
April 17, 1985
rage 2

request that the Commission schedule a public meeting before
voting on promulgation of a final rule to receive oral comments on
this proposed rule from the staff, affected states, Indian tribes,
and representatives of the general publ:.c that have submitted
.comments on the proposal. Such a session, similar to the ones
which the Commission held during its consideration of the
concurrence in DOE's general siting guidelines, would serve to
illuminate the issues in this vital rulemaking for the
Commissioners' benefit, and, whether or not it changed the
outcome, would result in a better-informed Commission decision.

The Yakima Nation urges your favorable consideration of this
request.

Sincerely yours,

/ MELVIN R. ’SEE/%SON,;
Vice Chairman

Yakima Tribal Council

MRS:1ls

Enclosure



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Disposal of High-Level Radioactive
Waste in Geologic Repositories;
Amnendments to Licenaing Procedures

10 CFR Part 60
50 Fed. Reg. 2579

COMMENTS OF THE YAKIMA INDIAN NATION

Pursuant to Nuclear Regulatory Commission notice published
January 17, 1985, 50 Fed. Reg. 2579, the Confederated Tribes and
Band§ of the Yakima Indian Nation submit the following comments
. on NRC’s proposed amendments to licensing procedures for disposal
of high-level radioactive waste in geologic repositories, 10 CFR
Part 60. Except for the two matters discussed below, the Yakina
Indian Nation has no objections to the other proposed amendments

to Part 640.

I. THE COMMISSION INCORRECTLY CONCLUDES THAT IT LACKS AUTHORITY TO
REVIEW DOE’S SITE SELECTION PROCESS.

The proposed amendments to 10 CFR Part 60 would eliminate the
provision in 10 CFR 8 60.11 that the NRC review DOE’s repository
site selection process. The Commission concludes that, since the
Nuclear Waste Policy Act ("NWPA") does not explicitly provide for
NRC review of the site screening and selection processes of the
Department of Energy, "[s]uch a review by NRC is not necessary to

fulfill any of its statutory responsibilities.” 50 Fed. Reg.



2583, cecl. 2. -The Yakima Indian Netion strongly disagrees.
Apart from ignoring clear statutory authority to engage in a
review of DOE's site selection process, NRC'’s failure to do so-
would be a policy mistake with profound implications for the
likelihood of success of the national radicactive waste dispoaal

program.

- A. 'NRC review of DOE’s site selection process is not only
authorized, but is required by the Atomic Energy Act of
. 1954, the Bnergy Reorganization Act ‘of ‘1974, the Netional
Environmental Policy Act ot 1969. and the Nuclear Waste

- Policy Act of 1882. S o '

The lack of explioit NWPA proviatona for NRC reyieo ofDQE’s
sito‘seleotioa proceaar-otherlthan‘tha,conmisa;on's concurrence in
the ganarai‘siting‘éaidelines—-doea not d;spose of_the poaaibla
sources of atatutory authority for the.Conmisaion to do so. On
the contrary, the NWPA quzte clearly provides that NRC authority
to pronulgate technical requzrements and crxterza (i e.. Part 60)
is pursuant to other prov131ona of law.f NHPA § 121(b)(1)(A)

The NWPA specifically mentxons &s such authority the Aton1c Energy
Act of 1954 (42 U.S.C. § 2011 et seq.) and the Energy
Reorganization Act‘of 1974 (42 U.s.C. § 5801 et seq.). Thus,

| Congresas oid not intead'in the NWPA to prescribe the scope of NRC
review of ﬂOEfa rapository orogran._ ﬁather.ythe authority for NRC
reouiremeats ano their approortate scope are deriveo from thosa
"othor orovtaioos otllaw;"; | ,:-‘ L '7 —

Tﬁe Atomio Eneréy\Act. as amendad by the Enargy
Heorganizatton‘Act, is the NRC s organxc statute. It asazgns to-

the NRC the pr1mary respons;bil;ty for assuring that the public
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‘health and safety and the envirooment are adequately protected
from the hazards associated with activities involving radioactive
materials, including disposal. Section 202 of the Bnergy
Reorganization Act explictly establishes NRC authority to license
and regulate high-level'waste repositories, 42 U.S.C. § 5842.

In sharp contrast to questions of nuclear power plant safaty,
the primary determinant of the adequacy of a high-level
radioactive waate repository over the very long periods of‘concern
will be not engineéred_features. but ratherAthe natural, geologic
characteristics of the site chosen. Congress emphasized this
point when it required in the NWPA that detailed geologic
considerations should be the primary criteria for the selection of
sites for repositories, NWPA 8§ 112(a), and when it established
elaborate procedures for the selection of sites. See NWPA 88
112-118. This primacy of natural site conditions in determining
the adequacy of a proposed repository méans that siting is thé
absolute essence of the NRC's mandated public healtﬂ and safety
and environnentai prataction responsibilities under the
above-cited statutes.

The repositﬁry site selection process is by far éhe most
important aspect of the adequacy of the repository program. Thus,
for NRC to decline to review that proceis in the crucial early
stages of saleéting sites for characterization would be a basic
abdication of its public health and safety and environmental
protection responsibilities under the Atomic Energy Act and Energy
Reorganization Act. kac cannot hope to adequately discharge its

résponsibilities by deferring its review of the sites until the



stage of repositery corstruction euthoriza.ion.

Moreover, the Commission's renponaibilities under the
National Environmental Protection Act ("NEPA") require it to
engage in evaluation of alternntivee as a part of its licenning
process. Under NWPA § 114(f). the COnmiasion nust. to the extent
practicable, adopt the environmental 1mpact statenent subn1tted by
DOE with its application for conntruction authorization as 1ts"
own. Under the same section, the alternatives considered in that
EIS for purposes of HEPA conpliance are tbose W

'3 candidate sites with respect to'which~(l)fnite’
characterization has been completed under section 113; and

(2) the Secretary has made a preliminary determination, that

such sites are suitable for development as repositories

consistent with the guidelines pronulgated under sectlon

112(a). :

Thus, the sites which DOE selects for characterization now will- be
the only .effective alternatives that the Connxsazon will have to’
consider in fulfilling.its NEPA responsibilities. It was
precisely in recognition of this fact that the Commission
required, as a condition of its concurrence in DOE’'s siting
guidelines, that DOE agree to make the "preliminary determination
of suitability” at the end of site characterization instead of
befnre.it. as DOE had .proposed. The Commission recognized at that
time that if DOE did not have strong incentives to selectfthehmost
suitable sites for characterization, the Department might later
come to the Commission with an EIS which considers unacceptable
alternatives. | /

For the seame reason of satisfactory NEPA compliance, the
Commission must play an”activevrole in reviewing DOE’s compacisun

end selection of sites for characterizetion. Indeed, NEPA was



cited by the Commission as its primary autaority for the original
promulgation of Part 60. 46 Fed. Reg. 13922. The same NEPA
responsibilities which prompted the original promulgation of Part
60, including its reqﬁiremant for NRC review of DOB’'s site 4
selection process. renaiqs unaltered by the NWPA.

In the most important court case 1nterpretinz.the
Commission’s role in NEPA implementation, the U.S. Court of
Appeals for the D.c.FCircuit wrote:

NBPA requires that an agency nmust-—to the fullest extent

posaible under its other statutory obligations--~-consider

alternatives to its actions which would reduce environmental
damage. That principle establishes that consideration of
environmental matters must be more than a pro forma ritual.

é;;h a full exercise of substantive discretion is required at

every important, appropriate and nonduplicative stage of an

agency’s proceedings.
Calvart Cliffs Coordinating Committee, Inec. v. U.S. Atonmic
Snergy Commission, 449 F.2d 1109, 1128 (D.C. Cir. 1971)
(Emphasis in the original). The only alternatives which the
Commission need consider under the NEPA modifications included in
the NWPA are the three sites which are selectaed for
characterization by DOE. NWPA § 114(f). If DOE selects for _
characterization sites which are unlikely to prove to be suitable
alternatives for NEPA purposes, NRC will not have an acceptable
BIS which it can adopt.

Since ultimate NRC satisfaction of its NBPA responsibility is
being profoundly affected by present DOE actions in selecting
sites for characterization, there can be no question but that this

is an "important, appropriate and nonduplicative stage of (the]

proceeding” which requires NRC's "full exercise of its substantive



discretion”. Only aggressive NRC review and oversight of the nbx
selection of sites for characterizaticn can ensure the |
Conmission’s ability to adopt the DOE BIS. '
Finally, the NWPA explicitly dces not compel the Commission
to amend or narrow thé“écdpe of its licensing régﬁiréments. NWPA
§ 114(f) states, in part:
nothing in this hubeectioﬁ Bﬁall’hffeci'ady iﬁdeﬁéndent
responsibilities of the Commission to protect the public
health and safety under the Atomic Energy Act .... WNothing
in this Act shkall be construed to amend or otherwise detract
fron the licensing requirements of the Nucler ([sic]
Regulatory Copmission as esteblished in title II of the
Energy Reorganization Act of 1874....
(Emphasis added.) Congréfa was well aware ofithe ekiating
provisions of ngtiso when it phésgd theiNWPA. aﬂd,iﬁcorporated
many éf thgnAin‘thehgct, Howevef. in Ligﬁf of the abqve'language.
it could‘not‘belmore_c;egr,that Congress did not intend its
failure to incérpp;ate all of the details of Part 60 in the Act to
be deemed as imp}icit rejections of them. Inconsistent
proviﬁions, such gs,the»Qomniaaipn properly addresses in other
aspects pf the ihstant propqsgl, obviqusly warrant amendments by
the‘Nﬂc; Qn the.othgr hanq, where Congress was silent on a subject
already addressed by ﬁhe Commission in Part 60--such as NRC review
of DOE’'s sife’ﬁelectiqn procgea+-¢ongress made plain its intent
that‘NRc_licensinglggd!regu;atory requirements not be deemed
iqplicitlyvcurtgiled by any provision in the NWPA.
. Thus, the Commission’s conclusion that the NWPA by omission
somehow prgacribes its revieg‘qf DOE’'s site selection process is

pagently incorrect. As discussed above, Commissicn

responsibilities under its orgenic statutes and NEPA require such



a review, and the NWPA is entirely consistent with those
requirenents.
Recommendation

The Commission should amend Part 60 to explicitly mandate
thorough NRC review of the draft EAs, including the methodology
used by DOB in the comparison of sites. Provision for only a
partial NRC BA review in the NRC/DOR Procedural Agreement is not
sufficient, since the NRC's failure to review DOE’s comparison
methodology is a basic qbdication of its aiatntory
responsibilities, and‘the‘?tocsdﬁral Agreement is too easily
amended without the benefit of public participation.

B. NRC failure to review DOR’s site selection process and
comparison methodology would be 4 policy mistake which
significantly increases the chance for another major
failure in the nation’s nuclear wasts disposal progran.

Policy considerations apart from any siatutory requifeménts
argue even more stroangly for NRC review of DORB’s site comparison
and selection process. If DOE makes serious missteps in its site
selection procesas (as virtually all of the affected parties
believe they are doing now), the Commission’s only recourse at the -
time a final site is selected will be to reject DOB’'s application
for a construction authorization. Certainly the adverse
implications of such a development for the succeﬁéful and timaiy
implementation of a repository would far outweigh any possible
costs associated with a less deferential Commission stance on site
selection for characterization now.

Serious federal efforts to locatas a repository have been

thwarted at least twice in the past by tha technical and politicdl

siting blunders of DOE’'s predecessor agencies. The extensive



state and tribal participation prescribéd by‘the NWPA for the
siting process'ought'to do much to inpibvé the political
atmosphere, but it does not substitute for thorough techmical
oversight by the agency responsible for protecting public health
and safety and thevenvi;onuent-—the NRC. ' | .
In sum, the Yekima Indian Nation strongly supports the
position expressed by Cémmissioner Aaaelétine; §0 Fed. Reg.
2588, that NRC should retain the 10 CFR § 60.11 requirement for
NRC review of the site screening and selectioﬁ'procesa which is
now to be documented in the environmental essessments.
Alternatively (but less éesireabli); the Commission should require
e thorough site selection discussion in the sife characterization
plans pursuant to its duthotiti{undér NWPA § 113(b,(1)(&)(v).-6nd
the Commission should thoroughly review that discussion iﬁ its

site characterization analysis.

II. THE COMMISSION SEOULD RETAIN THE PRESENT hEQvIREMENTVFOR
ISSUANCE OF A DRAFT SITE CHARACTERIZATION ANALYSIS FOR PUBLIC
COMMENT.

The cOmmissipnvcontends?thqt the 10 CFR § 60.11'requirement_
for issuance of a draft site cheracterization analysis ("sca") for
public comment is no lon¥er needed because of the mew timing for a
site characterization plan ("SCP") and the prior opportunities for
interactions among DOE and other program pgrticipanfs;" While the
NWPA doed’providé for additional oppoftuuikieé for UOEIinﬁéraétion
with states and Indian tribes prior to issuance of the SCP, that
does not obviate the utility of Commission issuance of its SCa in,

draeft form.’



Ia addition to providing a vehicle to involve the public in
the decision-making process, the issuance for public comment of a
draft SCA also serves as a means of assistiang the Commission in
preparing its own amalysis. That function, which the Yakima
Indian Nation believes is very important, is unaffected by any
changes imposed by the NWPA.

Experience to date in this program has shown that the views
of affect atates and Indian tribes and public interest groups can
be verf important in the development of the Commission’s positions
on important issues in the waste disposal program. For example,
the Conmmission’s stance on DOE's propoéed general siting
guidelines was obviously quite material%y affected by the
arguments presented to.the Comnission by affascted parties on that
issue. The guidelines were significantly improved as a result of
that influence. Since affected states and tribes have the benefit
of NWPA funding for their participation in this program, their
resources are better than usual to provide well-considered
comments.

The ability of the affeqted parties to present their own
comments to DOE on the SCPs is very important, but those comments
do not have the impact of the comments of the regulator. Once
again, the experience with the siting guidelines is an excellent
example of this point. Most of‘the revisions which the Commission
sought in DOE’s proposed siting guidelines were basicallf the same
as revisions which were sought by'the states and Indian tribes for
a year prior to their submission to the Commission for

concurrence; DOE (and the NRC Staff) largely ignored our comments



until they were pressed by the Commission itself in its .
conditional concurrence decision.

The Commission’s SCA; ¢ah in a like manner be beneficially
affected by an oppotfunity for comments by affected bartiea prior
‘to finalization. It is no slight to the competence of the
Commission Staff to qtqte:that NWPA~-funded effected states and
tribes might identify 1nportant‘%ssues and arguments which the
Staff overlocked, but would want to include. Neither comments to
DOE on the SCP nor informal opportunities to comment to NRC under
the Procedural Agfeement will substitute for an opportunity to
conment on NRC’s analysis of the SCPs.

As far as the scheduling mandates of the NWPA are concerned,
the YIN feels strongly that the benefits to the Commission and the
- program to be derived from comments on draft SCAs far outweigh the
costs in terms of delay. 1In addition, the Commission can specify
a relatively short comment period (e.g., 30 days) and refuse to
grant extensions. While this would be less than ideal from the
viewpoint of prospective commenters, it would be far better than
no opportunity to comment at all.

To conclude, the Yakima Indian Nation strongly supports the'
view of Commissioner Asselstine that the present requirement in 10
CFR § 60.11 for NRC issuance of draft site characterization
analyses for public comment should be retained. Nothing in the
NWPA requires or even suggests the deletion of this procedural
step, and the potential benefits of it far outweigh the potential

costs.
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April 4,

1985

Respectfully submitted,

Dean R. Tousley

HARMON, WEBISS & JORDAN
2001 S Streat, N.W.
Suite 430

Washington, D.C. 20009

ASSOCIATE ATTORNEY FOR
THE YAKIMA INDIAN NATION
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Secretary of the Commission
U. S. Nuclear Regulatory Commission
Washington, 0.C. 20555 -

Attent1on. nocket1ng and Serv1ce Branch
Dear Sirs: . |

On January 17, 1985, the Nuclear Regulatory Commission published a notice
of proposed rule-making addressing modifications_to 10 CFR Part 60
necessitated by provisions of the Nuclear Waste Policy Act of 1982. This
letter serves as the comments of the State of Utah H1gh-Leve1 HucIear Waste
0ff1ce on the proposed rule. , o

As a general comment it 1s noted that the Nuclear Haste Pol1cy Act
contains unique prov1s1ons ‘for state participation in nuclear waste repository
siting, construction, operation and decomissioning procedures. This special
role of the states reflects a recognition that state participation is
necessary for an-‘appropriate level of public confidence 1n the safety of the
disposal strategies called for in the Act. : , . \

Clearly, the NRC also plays & unique role in._the repository program. -
Provisions of the Nuclear Waste Policy Act call for/NRC involvement in the
program from the drafting of site selection guidelines, through site
characterization plan review and comment, to the end point of repository
decomissioning. NRC involvement throughout the program s necessary for its
ultimate acceptability to the public. The states' participation in licensing
1s tied directly to NRC involvement. These considerations suggest that the:
NRC should interpret 1ts authority under federal law in a manner that provides
most 1iberally for NRC and state part1c1pat1on in OOE siting and licensing
activities.

On a more specific note, a clearer definition should be added to the -
regulations for *preliminary activities®. The DOE ts not obligated to submit
the site characterization plan to the NRC until the DOE plans to commence shaft
sinking. As preliminary activities may be environmentally disruptive, 1t may
also trigger state regulation required state permits. ‘ :

2o 9 ¢ 1ap8 0;0
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Secretary of Commission
April 15, 1985
page two

Therefore, the definition of preliminary activities 1s of great
importance. It is urged that activities performed in preparation of sinking a
shaft, 1ncluding design boreholes and surface preparation be considered part
of the shaft sinking process so that such activities can be effectively
evaluated along with the stite characterization plan.

As is noted in the section-by-section analysis of the proposed changes,
under the heading of "provision of information®, the Nuclear Waste Policy Act
requires the Commission to furnish timely and complete information to host
states and affected indian tribes regarding its determ1nat1ons or plans.

The DOE and NRC have undertaken, through procedural agreements, a series
of meetings wherein the two agencies exchange views on the adequacy of certain
activities undertaken by DOE in view of NRC's interpretations of the
requirements for licensing. The Commission 1s urged to assure that the states
and affected tribes are given notice of such meetings, of the subjects to be
discussed, and of the opportunity to attend and participate at an appropriate
level in the meetings in accordance with the spirit of section 117(a) of the
Nuclear Waste Policy Act.

Finally, in regard to Commissioner Asselstine's request for comments on
retention of requirements for issuance of draft site characterization analyses
for public comment, we would urge in this and in all other cases, that the NRC
only retreat from the provisions of present 10 CFR Part 60 to the aextent
mandated by the law and no more, and that the Commission otherwise maintain
the current level of involvement by all parties in site charactertization
planning and review. The Commission is again referred to our general
commentary at the beg1nn1ng of this letter.

In addition to these comments. please see the attached analysis of changes
to the regulation developed by other state reviewers. .

We hope that these comments will be of assistance in the preparation of
the final modification to 10 CFR Part 60.

POS/hud
cc: Toni Ristau

enclosure



ANALYSIS OF PROPOSED REVISIONS TO 10 CFR PART 60

Summar

The purpose of the proposed revisions to 10 CFR Part 60 is to revise the
regulations that treat state and Indian tribal participation in the siting -
aend. licensing process to conform with the provisions of the Nuclear Waste

Policy Act of 1982. The portions of 10 CFR Pert 60 that are proposed for
revision to make the regulations conform with the proviaiona of the Huclear
Viste Policy Act of 1982 include° © -

Section -gxisting Section Title

60.2 Definitions '

60.10 Site Characterization

60.11 Site Characterization Eeport

60.61 Site Review . ' o
60.62 : Filing of Proposals for State Participation

60.63 _Approval of Proposals S
60.64 - Participation by Indian Iriboa

60.65 , Coordination '

The Huclear Regulatory Commisaion (HRC) is required by Iaw to cooperate with
the states, and the NRC recognizes the value of state participation in sit--
ing end licensing decisions.  However, the cooperation between the NRC and
the states, as presently defined, consists mainly of issue definition and
information exchange. The states are pot granted a full edvise-and-congent
role in the decision process under current interpretations of the applicable
statutes (The Atomic Energy Act of 1954, as amended; Reorganization Plen No.
3 of 1970; and the Huoloar Uaate Policy Aet of 1982) or ro;ulations (10 CFR
Part 60)- '

Another problem with the way that the 10 CFR'Part‘GO regulationa are struc-
tured is thet the NEC's role 1s Dasically only advisory until sasfter site
characterization is completed, as the Department of Energy (DOE) is not

required to obtein any type of license or formal spprovel from the NRC until:@

after site characterization is completed. The NRC does not become involved
in the process for a particuler site until efter a. site characterization
plan is sudbmitted by the DOE for that site. State involvement is tied to
NRC involvement, as ¢ State 1s pot considered an interested party for
purposes of these participation provisions until after the State is
identified within a site characterization plan. Ihia'uis well after the
conclusion ot the environmsntal asaeaament process. :

It is not clear in the Act or in- the regulationa what role. if eny, State
comnents prior to the site charactoriza;ion ‘phase have iz influencing either
NRC or DOE decision. processes.  As the Act and the regulations both define
the commencement of :the site charscterization phase 2s the beginning of
shaft sinking, there apparently is "no regular mechanism available to the
States to influence activities that occcur prior te thet time. Though many -

serious eavironmentsl consequeaces can result from these “preliminary”



activitios, tho only rodross if the DOE or the NRC ignore State concerns
about such activities appear to be through the courts under the provisioans
of Section 119 of the Nuclear Waste Policy Act.

Specific Changes Proposed for 10 CFR Part 60

Specific changes iz 10 CFR Part 50 (and their implications for the Stato of
Utad) are summarized delow.

The changes proposed for Section 60.2 (Definitions) do not affect state par-
ticipation in the siting and licensing process. In order to provide con-
forming definitions with thae Nuclear Wasta Policy Act, the definitions of
*Indian tribe” and "tridal organization™ have been dropped, and a definition
of "affected Indian tribe” i3 added. The definition of "affected Indian
tride” 1s the same as that provided in the Nuclear Waste Policy Act.

The "preapplication review” portions of 10 CFR Part 60, which deal with site
characterization activities, have been extensively revised. Sudbstantively,
thess revisions define the contents of the site characterization plan that
DOE must submit to the NRC prior to the commencement of the DOE's site char-
scterization activities. In addition to information required uander the old
version of the "preapplication review” regulations (old 10 CFR 60.10 and
60.11), the DOE must submit plans for decontaminating and decommissioning
the site characterization area, including plans for mitigation of sny sig-
nificant eavironmental effects, if the area is deemed to be unsuitadle for
development as a repository. The DOR must also subnit its criteris, devel-
oped pursuant to section 112(a) of the Nuclear Waste Policy Act for reposi-
tory activities covered by that section of the Act, or other siting criteria
utilized dy the DOE for other types of sites, utilized for determining the
suitability of sitas for location of a geologic rapository. The level of
information required for waste forms or waste packages has been upgraded
from a description of the research and development efforts related to waste
packaging to a requirement that the DOE provide a daescription of the waste
form or package and its relationship to the natural darrier systems peculiar
to san individusl site. Tho conceptual design for the repository that the
DOE must submit must take into asccount “likely site-specific requirements.”
(See proposed 10 CFR 60.15, 60.16, 60.17, and 50.18). The 1language for
these additional regulatory requirements 1s gquoted directly from Section 113
of the Nuclear Waste Policy Act.

Also, it is {important to note that both the Act (Section 113(d)) snd the
regulations (new 10 CFR 60.156) require that the site characterization plan
be submitted to the NRC "before proceeding to. sink shafts at any candidats
sita.” Previously, the NBC required the DOE to submit site characterizatien
plana as early as possidble in the DOE's planning process. This implies that
certain preliminary activities, such as drilling and seisaic exploration, as
well as coastruction of access, could occur pricr to DOE submissiocn of the
site charactorization plan. Thus, the only effective opportunity availabdle
to the NRC or the states and tribes for review and comment on such activi-
ties (if it i3 available at all) 13 at the Environmental Assessment staga.



Once the NRC rocelves a copy of DOE's site charscterization plan for e given :
eite, the NRC must prepare e site chnrncterization enalysis and make this
analysis aveilable to the public for comment. This analysis must be trans-
pitted to the host state and affected Indian trides, elong with an invitsa-
tion to comment. In both the old and new versions’ of the rule, the NRC will
publish ¢ notice of opportunity for comment in the Federal Register, and
will afford a reasonable comment peried, “not less then 90 days.' for con-
pent by lnterested perties. includlng states. ‘ '

Iho NRC must provide the site characterization analysis to the'DOE. together
with whatever comments the NRC feels are important, and the HEC must include
s statement either than the Director of the NRC has no objection to the
DOE's proposed site ‘characterization program, or specific objections to
end/or recommendsationt about the DOE‘'s proposed progran. Thess new provi-
gslons are similar to those in the old version of the ‘rule. ‘

Additional sections bave been ndded roquiring the DOE to include & descrip-

tion of and justification for any planned onsite testing with radiocactive

materials (NRC approval of such planned testing is required), and a require-
ment for semisnnual progress reports by the DOE to the NRC during site
characterization ectivities. The use of radicactive materials at the site
characterization stage is governed by the Nuclear Waste Policy Act (see Sec-
tion 113(c)(2)(A) eand (B)). The requirement for & esemisnnual progress
report appears to be an NRC requirement not explicitly covered in the Act,
justified by the NRC's interest in expediting licensing decisions. .The new
sections of the rule make mandstory reportlng of progress and issues by the
DOE to the NRC. Ihe NRC may, when it receives these reports or comments
from other interested parties or on its own initistive, comment to the DOE
st any time during the 8ite characterization process, and the NRC nay tlso

reise objections to the DOE's conduct of the characterization process. In
both the'old and new versiocns of the rule, copies of any such correspondence
sre to be made eveilable by the NRC in its Public Document Room.

The finel portion of this section in both the old and new versions of the
rule indicste that consultations between the NRC and the DOE are informal
consultations and ere not regarded es a part of @ proceeding under the pro-
visions of the Atomic Energy Act of 1954, as smended. The new versiom of
the rule edds e disclaimer stating that the conduct of informal conferences -
does not imply that the NRC will issue & license or any other authorization,
and that the suthorities of the NRC, the Atomic Setety end Licensing Boards
and Appeal Bosrd, and the presiding ottlcers or NRC Director are unaf-
toctod. , . , :

Subpart’ c of 10 CFE Pact 60 defines and orders perticipation by States and
Indien tribes in the site charscterizstion and licensing process. The
Nuclear Waste Policy Act contains seversl explicit sections treating State
end Indien tribal participation at various points in the process. Unfortu-
nately, except for the State "veto" provisions (Section 116(b)(2)), which
can only be implemented after a site is formally recommended by the Presi-
dent to the Congress, this pnrt!cipation iz mainly limited to information
and communicstion. Neither the statute nor the regulations at 10 CFR Part
60 appear to offer the opportunity for true interactive ccoperation, cocordi-
natiocn, and decisionmaking between the NRC, the DOE, and the States and
Indian tribes.



01d 10 CFR 480.81 will bdo rotitled "Provision of Information®, and the
rovised "Sito Raeview™ provisions have been moved to 10 CFR 60.52. The
section on provision of information provides that States and affected trides
will be notified regarding NRC determinations or plans made with respect to
site characterization or othar geologic repository activities. However,
these provisions are not triggered until a geologic repository "may bde :
located” within a State. FPor the purposes of this section, & repository
*may be located™ within a State when such State 1s identified in a plan sud-
mittsd to the NRC by the DOB.

The “Sites Review” section has been moved to 10 CPFR §0.62, and the old sec-
tion 60.62, entitled "Filing of Proposals for State Participation,” has bdeen
eliminated. Tho site review provisions are not triggersd until an ares has
been approved by the President for characterization and a request for con-
sultation i3 submitted in writing to the NRC by either the Stste or an
affected Indian tride. Consultation is defined as Xeeping the parties
informed of the Director's views on the progress of site characterization;
review of applicable NRC regulations, procedures, and schedules; and cooper-
ation in developing State proposals for participation in licensing roviews.

01d section 80.53, eantitled “Approval of Proposals,® has been eliminated. A
new section, entitled "Participation in License Reviews,” has deen substi-
tuted. Participation in licensing reviews is defined by the rules of prac-
tice bdefore the NRC provided in 10 CFR Part 2 (Subpart G). States and

affected Indian trides may submit proposals to the Director of the NRC for .

participation in the review of site characterization plans or license appli-
cations. The State or tribe may also request meetings with the NRC regard-
ing any such proposal. The NRC may then, subject to the avallability .of
funds, approve all or part of the proposal. To be approved, proposed scti-
vities must de suitable in light of the type and magnitude of potential
impacts,* must enhance comaunications between the NRC and the state, must
make a timely and effective coatridbution to the review, and must be author-
ized dy'law.

01d section 60.64, entitled "Participation dy Indian Trides,” has been elim-
inated, as Indian participation has now been incorporated in the various
ssctions dealing with State participation. A section entitled "Notice to
States” has been substituted. 7This section provides that the Governor and
legislature of a Stats may jointly designate a person or entity to raceive
information and notification from the NRC on their behalf.

01d section 60.85, entitled “Coordination,” has also deen eliminated. This
section allowed the Director of the NRC to take ianto account the desira-
bility of avoiding duplication of effort ia acting upon multiple participa-
tion proposals. However, the Nuclear Waste Policy Act now specifically
grants participation rights to the States and affected Indian trides, and
Indian participation, for example, cannot be foreclosed even though a pro-
posal for State participation has been submitted. Thus, the old sectioca is
no longer spplicable. 014 section 60.65 is now titled “Representation,” and
it requires any persoa or eantity ascting in a representative capacity for a
teide or a State to sudbmit a basis for such suthority upon request dy the
NRC. . .



