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Secretary of the Commission =
U.S. Nuclear Regulatory Commission
1717 H Street NW

Washington, DC 20555

Attn: Docketing & Services Branch 7

Dear Mr. Secretary,

' _Attached are the comments of the Environmental
Policy Institute concerning the Commission's proposed
revisions to 10 CFR Part 60, "Disposal of High-Level
Radioactive Waste in Geologlc Reposztories- Amendments
to chensing Procedures.

- These comments are in response to the Commission's
' notice for comment published in the Federel Register -
‘on January 17, 1985(S0 FR 2579). '

Respectfully submitted,

avid Berick, Director
Nuclear Waste & Safety
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March 14, 1985
In the waccer of:
10 CFR Part 60

Disposal of High-Lavel Radioactive
Waste in Geologic Repositories;
Amendments to Licensing Procedures

COMMENTS QOF IHE ENVIRONMENTAL ROLICY INSTITUTE ON RRORPOSED
AMENDMENTS IQ 10 CPR RART §0 LICENSING PROCEDURES FOR GEQLOGIC
REPOSITORIES .

Introduction

The NRC proposes to amend its current regulations £for
licensing high~-level waste repositories to bring them into
conformance with the Nuclear Waste Policy Act(NWPA). While we
acknowledge that some conforming changes are in order, such as
the redesignation of the Site Characterization Report and changes
in its content to conform to the requirements of Sec. 113 of the
NWPA, the proposed changes far exceadd those required for
conformance. Furthermore, NRC has arbitrarily chosen to conform
some provisions of Part 60, while effectively suspending others,
such as those related to NEPA. Pinally, NRC proposes adoption
of rules and procedures, such as its review of the Department of
Energy's(DOE) draft environmental assessments(EA's), which are
based on a Procedural Agreement rather than statutory authority;
‘a quaestionable basis for regulation and threatening to future
interpretation.

NRC Arbitrarily Suspends Part 60 Requirements

The proposed rule identifies five "principal aspects” of NRC
repository licensing procedures under review for conformance to
the NWPA. NRC rather arbitrarily decides to address only two of
the five in the proposed rulemaking. While it could be argued
that NRC is merely "reviewing®” the need for conformance in the
remaining three areas, such as the definition of high-=level
waste, the proposed rule would actually suspend those aspects of
Part 60 that are related to the National Environmental Policy
Act(NEPA). As such, there would not be effective regulations
pertaining to NEPA authority nor would NRC exercise such
authority.

The severity of this action is heightened because NRC is also
suspending regulations which are related to its REPA authority,
such as its review of the DOE's site screening activities, but
which may also rest upon the NRC's Atomic Energy Act(AEA)
authority to protect public health and safsty.



We must also point out that KRRC is currently reviewing the
EA's in anticipation of £iling comments coincidental to the March
20, 1985 close of the DOE public comment period. NRC is not
considering a range of site screening issues related to NEPA and .
its overlapping health and safety authority(see 50 FR 2579-25%0,
also see Browning/Cunningham memo, "Role, Scope, &and Issues in
Environmental Assessment Review®" dated October 10, 1984,
attached). As such, NRC appears to have already implemented the
suspension of key elements of the existing regulations in the
absence of any notice and certainly prior to the promulgation of
final regulations pursuant to this rulemaking. This raises
serious gquestions concerning NRC compliance with the
Administrative Procedures Act.

Agide from the APA question, NRC arbitrarily proposes to
suspend its regulations related to NEPA and early review of DOE's’
site selection activities on substantive merits. As stated in a
footnote in the preamble(footnote $#i, 50 FR 2580), NRC intends to
defer NEPA related aspects of conformance to a subseguent
rulemaking since such issues require modification of Part 51.
While reliance on revision of, and conformance to, Part 51 may
have been a logical argument for deferral of NEPA-related issues
wvhen the NRC staff first circulated drafts of the proposed rule
in mid-1983, the logic of this argument has long since faded. -
NRC revised Part 51 on March 12, 1984(49 FR 9352). :

With part S1 and the NRC's basic NEPA policies revised a year-
ago, there 'is no reason not to incorporate such changes as may be
necessary to high-=level waste repositories in the current
len The fact that repositories were not specifically
addressed in the Part 51 revisions only argues for the inclusion
of such revisions now since the bulk of Part £1 issues have been
addressed. By electing to use the Part Sl-conformance argument
for snspending NEPA and early site review related aspects of Part
60, NRC creates a Catch-22 situation. NRC can't review DOE's
siting program, even in the environmenteal assessments(EA's),
because there aren't any regulations, and there aren't any
regulations because NRC's regulations have to be suspended
because they address DOE's siting program.

Even if the need for a separate, protracted REPA-related
rulemaking were valid, which it is not, the Commission has
arbitrarily suspended Atomic Energy Act~related regulation in the
process. As the Commission acknowledged in issuing the current
version of Part 60, the Commission has a "health and safety"
responsibility for review of DOE's siting program and the

suitability of DOE's sites that parallels the Commission's NEPA

authority to reqguire early site review. As getated in the
preamble to Part 60, | -

'The Commission reoognizes that, under the
- provisions of the Atomic Energy Act, a con-.
" gideration of alternatives might indeed be
appropriate, where necessary or desirable
to protect health.” (46 FR 135712, Feb. 25, 1981)



Unless the NRC reviews the methodology and other pertinent
aspects of the DOE siting process, in the EA's if that is now
where DOE and NWPA address such issues, than it cannot know if
pubiic health and safety is being compromised. NRC's refusal to
review )

"...the methodology used by DOE to compare sites
or upon the relative merits of one gite against
one another...”(50 FR 2583)

i3 contrary to its early site review obligations to protect
public health and safety.

As i3 clear from the draft EA's and background documents, DOE
has selected sites on the basis of such criteria as the "ease of
constzuctability®” rather than public health and safety. A central
feature of the DOE site selection process, the selection of sites
based on the need for diverse geohydrologic provinces, is not
provided for in the NWPA and is essentially a management decision
to hedge against DOE's decision to screen sites based upon
inadequate data. This DOE siting policy is .contrary to the
requirements of protecting public health and safety because there
is no assurance that the sites chosen are those most suitable for
protection of health and safety.

While we might agree with NRC's that the current
requirements in Sec. 60.11 to include the method by which the
site ' was selected and identification of alternative sites are
required by the NWPA to be addressed by DOE in the EA's and NRC
should also alter its Sec. 60.l11 requirements to address them.in
that form(50 FR 2583), we completely disagree that this change
somehow negates NRC's interest or obligation to address those
issueg. If issues, such as site selection methodology, are to be
included in the EA's, as NRC proposes, all the more reason why
NRC's review of the EA's should extend to those aspects of the
EA. Instead, NRC proposes to exclude those aspects of review
while categorically concluding that

"Such review is not necessary to fulfill any
of its statutory responsibilities.”(50 FR 2583)

This is an astounding statement given the fact that the
current rule includes such requirements specifically to £fulfill
such statutory responsibilities, especially NEPA. 1In light of
NRC's .failure to confront what alteration there may be in its
REPA responsibilities as a result of the NWPA, we must conclude
that NRC's NEPA responsibilities remain uachanged and that the
current requirements for review of DOE site selection must remain
intact. They may be transferred, by rule, to NRC review of the
EA's, but they may not be arbitrarily suspended as proposed.

As explained more fuily below, we do not believe that a
procedural agreement with DOE may serve as a substitute for
statutory authority for regulation or the exercise of that



authority. NRC had a statutory "interest"™ in DOE's siting
program when the current regulations were promulgated. It either
continues to have that authority and may regulate and review
DOE's program under that authority or it does not. A procedural’
agreement does not , nor oannot, constitute regulatory authority.

Finally, it is our view that NRC's authority and

responsibility under NEPA remains unaltered by the NWPA and that'”t

NRC avthority under other statutes is similarly unsubordinated by
the NWPA. To the extent that the NWPA does address NRC's
authority, it underscores NRC's independent role as a regulator
of noe's high-ievel waste repositories.

mwmwmmmm
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NRC proposes to drastically alter its reguirements;for review -

and comment of the Commission's Site Characterization -

Analysis(SCA). Rather than release a draft SCA for public review
and comment, NRC now proposes to issue a single, f£inal SCA

without benefit of comment. Comment on the SCA would be provided
for in a 90-day comment period after publication, but NRC would
not be required to take such comments into account as now
required in Sec. 60.11(e). - A

The NRC rationale for dropping the draft SCA and terminating
an opportunity for review and comment of the NRC analysis before
is issuved a a final report is questionable. The principal
argument for such a change appears to be the ®"scheduling mandates
of the Waste Policy Act®{50 FR 2584). The other "arguments” as
to why this change should be made, such as the anticipated
*extensive period of interaction between DOE and the states® and
the number of technical meetings between DOE and NRC under the
Procedural Agreement do not, contrary to NRC, provide a basis for
dropping the draft SCa.

The purpose of the Draft SCA is not. as NRC implies. merely
to allow states, Indian tribes and the public to gain access to
information on the DOE program.  The Draft SCA also allows the -
states, Indian tribes and the public access to information about
the NRC program. As stated in the preamble to the current rule,
NRC intended that the draft SCA be used to provide gpportunity
mmum;mmentnnthemmiimmnoimmm
characterization report.

While it is understandable that the NRC staff does not wish
to have its analysis subject to public review and comment, a
- geries of technical meetings or DOE interaction with the states
does not substitute for a formal opportunity to review and
' comment on a critical NRC document any more than those meetings
or DOE hearings constitute & substitute for the site.

characterization plan(SCP) or the SCA itself. To the extent -

that NRC believes that the SCP and the SCA are essential
component of its review of DOE site characterization activities,
the opportunity to review and comment on that analysis is
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similazly essential.

The dramatic ¢hanges cited by NRC in the DOE program are not,
in fact, of such magnitude that they alter the original
justification for the draft SCA. For example, NRC assumed, as
noted in the preamble to the current rule, that DOE would provide
an opportunity for public comment on its site chazacterization
report prior to submittal to NRC(46 PR 13975, Feb. 25, 1981).
Likewise, the current rule envisioned the preparation, by DOE, of
an environmental impact statement for site characterization. The
final rule was modified, by adding a footnote to Sec. 6§0.1l1,
specifically to allow DOE to incorporate information in its EIS
into the SCA including the compilation of State, Indian and
public views.

The new procedures for "interaction” under the NWPA that NRC
cites as justification for dropping the draft SCA are not
substantially different £from the level of "interaction” already
contemplated at the time the current rule was promulgated and do-
not justify alteration of this part of the rule.

An argument must also be made that the very activities, such
as the large number of technical meetings between DOE and NRC,
cited by NRC as a reason to delete the draft SCA requirement, in
fact, argue for retaining the requirement. Rather than
"freezing” the comment and review process, as the NRC puts it,
the draft SCA is simply needed to "condense” the numerous
technical issues and discussions. These discussions, by NRC's
admission, will be quite extensive, will take place at a wide
variety of locations, and times. It is only reasonable to "sum
up" or "condense®” the product of those meetings, and their
relevence to the DOE site characterization activities.

NRC must conduct this "summary” and drafting activity in any
event in order to prepare its SCA. NRC would certainly be
expected to benefit from public review and comment, including
conment from those interested parties, who for reasons of time
and resources cannot possibly be expected to attend the numerous
and scattered technical and DOE meetings. :

The draft SCA is also necessary to the preservation of an
independent NRC regulatory role. Absent the draft SCA, even
close observers of the technical meetings, will have little
reason to believe that NRC's £final conclusions were based on an
independent evaluation and not swayed by "backroom"” negotiations
with DOE. As an organization which attended the NRC/DOE staff
negotiations concerning modification of the DOE site selection
quidelines in the spring of 1984, we believe an independent
analysis and statement of position, prior to final issuance by
NRC, is essential if any semblence of NRC independence is to be
assured. In the case of the gquidelines example, we do not
believe that NRC staff independence was effectively preserved.

Lastly, the KRC raises the question of the NWPA schedule and
implies that a 90-day comment period, and pericd for NRC response
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to comment, would substantially interfere with the DOE's ability
to comply with the NWPA schedule. We do not believe that this
limited comment period, which addresses the adequacy of DOE's
site characterization activities and thus the ability of DOE to
meet 2ll subsequent milestones, would impose such a delay.

The KRWPA schedule, such as it is, is a variable process which.
DOE is supposed to articulate in its Mission Plan(under Sec. 301)
and in its Project Decision Schedule{under Sec. llé(e). The
schedule is not a rigid one and the Act provides for extensions
ofhtéﬁftables including those imposed by the Project Decision
Schedule. : S ’ . o

DOE has demonstrated its own indifference to the NWPA
schedule in numerous ways. For .example, Sec. 301(b) reguires the
ceubmission of a final mission plan, to guide establishment of the
overall program schedule, within 17 'months of enactment or by
July 1984. DOE has missed this deadline and is expected to be
almost a year late in issuing this critical document. In another
example, DOE essentially withheld issuance of its final site
selection guidelines for five months, approximately 150 days,
after NRC published its concurrence in the Federal Register. We
do not believe that the integrity of NRC's high~level waste
regulatory program nor the rights of public, states and Indian
tribes to reviewv and comment should be compromised to make up
delays in DOE's schedule. .

In any event, NRC's responsibilities and authority to protect
public health and safety and the environment are insulated from
the schedule. Among other considerations we refer the Commission
to the colloguy between Rep. Swift and Rep. Udall during final .
Bouse consideration of the NWPA on December 20, 1982. The
colloquy states in part, - :

"By setting dates in this bill for DOE and NRC
decisions we are setting statutory goals for the
repository activities authorized in this legis-
lation., Nothing in this bill, including the
establishment of decision dates, is inconsistent
with the statutory responsibilities of the Nuclear
Regulatory Commission tc protect the public
health and safety and the environment.®
(Cong. Record, December 20, 1982, p. H 10523)

Conseguently, the NWPA "schedule" does not .justify deletion
of the draft SCA reguirement. - NRC should also establish a notice
and comment process for the semiannual site characterization
reports({proposed Sec. 60.18(g)/current Sec. 60.11(g)) along the
lines of the comments allowed on the SCA. This would provide all
parties with an opportunity to bring issues to the Commission's
attention involving ongoing site characterization activities at
the same time the Commission was conducting its review. :



Timing of Site Characterization RPlan at Issue

NRC correctly notes that the NWPA contemplates a number of
steps in site selection and nomination which will preceed the
point at which a site characterization plan is to be submitted to
NRC. Under the current Part 60, DOE is to submit its site
characterization report "...as early as possible after
commencement of planning for a particular geologic repository
operations area.” NRC implies that this point in time is
dramatically different from that now required by the NWPA and
doesn't help the matter by leaving out of the text the added
distinction that the planning is specifically for "a particular
geologic repository operations aréa.” This misleading omission
occurs twice, once in the NRC's discussion of changes to the site
characterization report(50 PR 2582) and again concerning the
characterization analysis(50 PR 2584). By so doing, NRC distorts
the actual point in time originally envisioned in the current
regulations for submission of the report and makes it appear that
the current version of Part 60 reguires submission at a
substantially earlier.period of time than the NWPA.

The definition of a "geologic repository operations area” is,

"...an BLW facility that is part of a geologic repository
including both surface and subsurface areas, where waste
handling activities are conducted.”(Sec. 60.2(1))

NRC implies in the proposed rule(50 PR 2583-2584) that under
the NWPA framework the submission of a site characterization
rTeport comes at a later point in the process, after extensive
data gathering and agency interaction, than originally
contemplated in Part 60. Examination of DOE's timeline for
repository development in the April, 1984 Draft Mission Plan for
the Civilian Radioactive Waste Management Program(see p. 3-A-39,
Vol. I and pp. 2-22 tp 2-26) indicates that planning for a
particular repository operations area at a particular candidate
site cannot begin until the site specific conceptual design
stage. As DOE notes,

"The conceptual designs for repositories in basalt,
salt, and tuff are in different stages of development.
For salt, several generic designs are available for
use. Howaever. 3ince specific sites have not been
selected,

conceptual designs will not
commence until PY 85, Por basalt, the description of
the site-specific design system has been published
and an up-dated complete conceptual design will be com-
pPleted in FY 86. Preliminary repository concepts have
been developed for tuff, a full conceptual design
report planned for FY 85."(Mission Plan, Vol. II, p. 2-26)

(Emphasis added)

. We question whether this "planning®” £for a particular

repository operations area, as distinct from site screening
based upon conceptual design, occurs at a later point in time
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than contemplated in the current version of Part 60. As noted
in these comments, the current version of Part 60 contemplated
that DOE would conduct & site selection process and complete an
environmental impact statement on its proposed site
csharacterization activities which would include that
gonsideration of that site gelection process, ‘It does not appear
to us that the current DOE program, in apparent compliance with
the NWPA, varies substantially from that contemplated by the NRC
in promulgating the current version of Part 60.

NRC has grossly exaggerated the impact of the NWPA on the
DOE repository development process over that contemplated by the
current Part 60. That the RWPA requires submission of the site
characterization reports prior to characterization shaft sinking.
is simply not that different from current regquirements. The fact
that DOE's site screening process is more visible does not alter
the principal reguirement that it have a particular gite befor
it can plan for a particular repository operations area. -

Furthermore, the question of how many days, weeks, months, or
procedural steps prior to sinking the shaft DOE should submit the
plan is still at issue. NRC cannot, of course, simply accept the
strict letter of the NWPA that DOE submit the plan the day before
it begins drilling the shaft. The NRC staff, we should all agree,
needs a significant period of time to review the plan prior to
shaft sinking. The blanket adoption of NWPA language, in the
proposed Sec. 60.16, that DOE subxzit the plan before sinking the
shafts does not, in our view, provide ample delineation of when
the plan should be submitted. It does not assure that it will be
submitted at a point in the process which will' assure time for
NRC review prior to shaft sinking.

In its zeal to revise Part 60, NRC has made far too much of
the requirement in the NWPA that DOE submit a characterization
plan prior to sinking 2 shaft. The NWPA requirement is not
substantially different from that contemplated by the current
Part 60 and can just as readily be seen as a stricture on DOE
that it not proceed with any aspect of site characterization,
including shaft ginking, without submitting such a plan. KNRC's
proposed changes to Sec. 60.16-ate'n0t_adeguate to assure timely
review by NRC of the plan prior to shaft sinking.

Likewise, the NRC's arguments that substantially more public
and agency interaction and site screening are required by the
NWPA prior to submission of the plan than contemplated by NRC are
also exaggerated and not substantively different than
contenplated in the current regulations. Therefore, the
*schediling” of the site characterization plan in the NWPA is not
a basis for deleting the draft SCA requirement. '

Brocedural Agreement Cannot Substitute For Stafutory Authority
The proposed rule ig heavily dependent upon the Procedural

Agreement between DOE and NRC as a basis for changing Part 60 and
for imposing new procedures, such as review of the EA's. While



we cannot object to the Procedural Agreement as a means of
implementing the Commission's regulatory authority vis-a-vis the
DOE high-level waste program, the Agreement cannot substitute for
statutory authority or even for regulations implementing that
authority. The Procedural Agreement should be based upon Part 60
and not the reverse. NRC either has authority in this area or it
does not and oblique arguments about the need for early
identification of licensing issues hardly constitutes a basis for
future interpretation of Part 60 and future Commission actions.

As stated earlier, we do not believe that the NWPA
subordinated any prior NRC authority in this area and clearly
intends to create an independent requlatory role for NRC. We
point out that the current regulations, 10 CPR Part 60 were
promulgated February 25, 13981, before any congressional action
was taken on nuclear waste legislation in the 37th Congress which
enacted the NWPA. All relevent committees were mindful of the
requlations and in many cases central elements of the regulations
were incorporated into the legislation as the NRC notes. We
conclude that Congress essentially concurred in the NRC
regulatory scheme as provided in the current rule.

Treatment of Defense Haste is Illogical and Inadequate

Although the NWPA presumes that defense and commercial high-
level wastes will be commingled and placed in the same
repositories, Sec. 8 of the Act provides for a Presidential
exemption. As the NRC is no doubt aware, DOE has also proposed
that some high-level wastes that are not "easily retrievable®” be
disposed of in a manner other than in geologic repositories.
This policy is articulated in "scoping notice®™ for DOE's
environmental impact statement(48 PR 14029, April 1, 1983) and in
the draft DOE report prepared in support of the Sec. 8 decision
(DOE/DP-0020(Draft)) "An Evaluation of Commercial Repository
Capacity for the Disposal of Defense High-Level Waste” July,
1384). A provision is also incorporated in the 4th Working
Draft of the final EPA high-level waste standards(May 21, 1984)
providing for an exemption for disposal of certain high-level
waste from defense activities from the EPA geologic disposal -
standards. Consequently, we believe that it is especially
important that Part 60 explicitly apply to defense wast
disposal. .

- Defense waste disposal outside of the NWPA, as noted by NRC,
would not occur in the same manner as commercial waste. The
step-by=-step procedures in the NWPA which NRC cites as a basis
for alteration of Part 60, including the site nomination process,
would be absent in the development of defense facility. 1In point
of fact, the process would be virtually identical to that
envisioned by NRC when the current rule was promulgated, with the
exception of the additional state and tribal coansultation and
cooperation requirements provided in Sec. 101 of the NWPA.

Logic would dictate that in the case of defense waste, where
no NWPA changes occur in the DOE repository siting and
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development process, Part 60 should remain unchanged. 1Instead,
NRC concludes that it could "...still effectively discharge its
health and safety responsibilities..." if the proposed NWPA-based
regulations were applied. NRC does point out that this would
not hold for NEPA-related responsibilities(50 FR 2568), but the
only change NRC proposes is in the contents of the Site
Characterization Report. No other changes from the proposed
regulations, such as retention of the draft SCA, would be
provided. .

This proposed "fix" whereby NWPA-based changes would apply to
a non-NWPA defense waste repository is wholly inadequate. NRC is
simply proposing, apparently out of convenience, to apply
inappropriate regulations to defense repositories; regulations
NRC argues in the proposed rule must be substantively different
_from those currently applicable to defense waste facilities.
Given the additional institutional strictures on defense
activities, such as limitation on the access to early information
‘about waste forms, gince DOE is self-requlating, we are doubtful
that the current Part 60 is adequate to provide timely
information to NRC and to other parties. Application of the
proposed regulations to’ defense facilities would only limit

further the ability of NRC and other parties to gain timely. -

information and participate effectively in the process.

Subpart C Changes Are Also Extreme and Dnsupported

NRC argues that the NWPA has now required DOE to provide
states and Indian tribes with full rights of consultation and
cooperation and consequently the Commission's original concerris,
expressed in Part 60, have been largely alleviated. What is not
stated here, and should be, is that the Commission's own
authcrity to consult with state governments and Indian tribes is
substantially unaltered by the NKWPA. For example, Sec. 117(c)
which authorizes DOE to enter into written agreements with states
and Indian tribes contains a specific caveat that they shall not
affect the authority of the Commission. While we recognize that .
NRC has limited resources and may wish to limit its assistance to
states and Indian tribes, the changes in Supart C are unnecessary
and unsubstantiated by the NWPA. S ’

The participation provisions of Subpart C appear to be
triggered at different points in the site selection process.
Information, to be provided under Sec. 60,61, is triggered by the
submission of a site characterization plan(see Sec. 60.61(b))..
Consultation in site review is triggered by Presidential approval
of a site for characterization under Sec. 60.62.

In both cases, it appears to us that the Commission is
withholding information and ccnsultation until a fairly late
stage of the site selection process. By the time the SCP is
submitted, DOE and NRC will have already begun site specific
technical meetings will have conducted lengthy site selection
activities. Because the amount of time which elapses between
nomination and submission of the SCP is expected to be only a
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matter of months, it would seem realistic to allow states to
begin formal information exchanges and consultation at a minimum
at the point when NRC and DOE technical exchanges begin.

Consultation with NRC should occur as early as practicable,
probably at the point when a state is notified that it is a
*potentially acceptable site” under Sec. 116 or when preliminary
investigations are begun for a defense repository under Sec. 101
of the NWPA.

Conclusion

On Pebruary 25, 1983, NRC promulgated standards governing the
procedures for licensing geologic repositories(46 PR 13971~
13987). NRC now proposes to revise those regulations. We
believe that NRC ‘has the burden of demonstrating why those
regulations should be revised in any substantive manner. NRC has
not demonstrated a legal or evidentiary basis for the proposed
changes, which include the arbitrary suspension of key elements
of the current regulations.

NRC's principal claim for the changes rests upon an
exaggerated and misdirected interpretation of the NWPA which it
reads as requiring major alterations in the DOE program not
contemplated in the original requlations. Contrary to NRC's view,
the changes required by the NWPA are not substantively different
from those originally contemplated in the current regulations
and do not require the magnitude of changes in NRC regulations
which the NRC proposes. While minor corrections may be necessary
to conform Part 60 to the NWPA, NRC's proposed rule far exceeds
the degree of conformance appropriate.

The changes NRC proposes would drastically restrict the
opportunity to review and comment on NRC staff determinations
relating to the regulation of repositories. NRC would also
arbitrarily suspend those aspects of the current regulations
related to NEPA. NRC is currently reviewing the DOE's
environmental assessments, which by NRC's admission contain the -
NEPA-related elements embodied in the current requlations, but is
not considering those elements in its review.

NRC's comments on the EA's are expected to be provided to DOE
by the close of the DOE public comment period on March 20, 1985.
Consequently, NRC has effectively implemented the proposed rules
related to early site review prior to their final promulgation.
NRC has also suspended certain requirements of Part 60,
especially those related to NEPA, without notice. We believe
this raises critical questions concerning NRC's possible
violation of the Administrative Procedures Act.
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OCT 10 1084

MEMORANDUM FOR: - Richard E. Cunningham, Director
Division of Fuel Cycle, NMSS

FROM: Robert E. Browning, Director :
- Diviston of Waste Management, NMSS

SUBJECT: ROLE, SCOPE, AND ISSUES IN ENVIRONMENTAL
’ ASSESSMENT PEVIEW : . '

As you requested in your memorandum of August 30, 1984, on participating

. in the October 12 meeting on transportation {n Colorado, this memorandum
discusses the role and scope of the NRC review of DOE's Environmental .
Assessments (EA’'s) and fusues for the candidate repositories. The discussion
of the role and scope {s from our EA Review Plan which has been developed
over the last several months and {s now undergoing management review,
We will advise you of any -changes that cccur before the October 12 meeting.

ROLE

The information presented and referenced by the EA's will contzin data,
interpretations, and assessments available to date on each of the potential
repository sites being considered by DOE for nomination. This information
is important to NRC reviews for prelicensing (Site Characterization Plans'
(SCP's)), licensing (License Application for construction authorization
(LA)), and adopting to the extent practicable the Environmental Impact
Statement (EIS) prepared by OOE. : ' ‘

The NWPA does not require NRC review and comment on EA's or to otherwise
participate in the nomination process beyond the Commission concurring on
the siting guidelines. It is nevertheless the intention of the NRC to
review and comment on the EA's-(similar to other pertinent technical
documents) in order to assess 0OE's application of the siting guidelines.
According to the siting guidelines, DOE will make findings in its EA's

with respect to qualifying, disqualifying, favorable and adverse conditions
that are presented in the guidelines. The NRC staff will review these
findings and provide to DOE {ts views on the data, interpretations, and -
assessments that support DOE's findings. The staff will alse comment on- any
potential 1icensing or EIS {ssue that DOE should consider {n its nominatfon
decision. Furthermore, in accordance with the NRC/DOE Procedural Agreement
(Enclosure 1), comments on the EA's are a useful mechanism for the NRC
staff to {dentify potential licensing and EIS 1ssues that may be anticipated
and that may need to be addressed fn DOE's activities during site

character{zation. : y
WMRecord file wm Proect /
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Because the statute omits any referencs 20 NRC in connecticn with the EA's or
the nomination process, the NRC staff will not comment on DOE's judgment
regarding the relative merits of one sits tgainst another; this responsidility
Ties with the DOE. The judgments DOE must make {n cosmparing sites involve an
intertwining of “technical judgments® (e.g., thermo-mechanical response of the
host rock) and “value judgmants® (e.g., trade-offs betwesn potantfal sffects on
national parks as opposed to prime agricultural land use). Rendering value
Judgments on the relative merits of various sites 1s clearly the responsibiTity
of the DOE during the screening procass. This 1s not t0 say that the NRC staff
would be silent on safety and substantive enviromsental concarns. However, in
the absence of such concsrns, the responsidilfty for weighing the relative
merits of one site against anothar {s DOE's.

*The staff's decision 5ot.to ccoztent on the relative merits of sitas is

consistent with the Commission's policy under the recantly smended final rule,

Licansing and Regulatory Policy and Procedures for Eavironmental Protection

10 CFR Part 51 (49FR9352, March 12, 1584). The statament of considerations {a

this final rule statas, "As an independent regulatory agency, the NKRC does not

salect sites or designs or participate with the applicant in selecting proposed
sites or designs.”

Mores specifically, NRC's review of the drafe EA's has two gancril objectives
which relate to NRC's responsibil{ties in prelicensing/licensing (i.e., safety
avaluations) and adopting the £1S, namely: :

(1) Pralicensing/l1icansing: The NRC staff will identify and review potantial
censing 1ssues and associated data, interpretations, and performanca
assessments which may be important during site characterization, that
7ight rzi?lt in 1icensing problems and which should be addressed by DOE

(2) Adopting the EIS: The NRC staff will {dentify and review potential EIS
Tssues and associatsd data interpretations and assessments that might
result in the NRC's being unadle to adopt DOE's EIS and which should be
addressed by DOE in the EA's.

The EA's, which follow the siting guidelines and KWPA requirements, will be
somewhat complex in their structure; however, NRC'S review responsibility and
approach is simple. That 1s, for each draft EA submitted by DOE, NRC will
review the findings and conclusions presented - to the extsnt thay bear upon
the foregoing responsibilities - and {ndependantly datarmine 1f they are
substantiated, NRC will use this evaluation as a basis for {dentifying
potential licensing issues for timely staff resolution,

--------------------------------------------------------------

oooooooooooooooooooooooooooooooooooooooo

------------------------------------------------------------------------------------------------------

-
...............................................................
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SCOPE

The following critaria define how the data, 1nt§rprctations; and assessments
that DOE used 1n applying the siting guidelines to tha EA {tems in Enclosure 2
will be reviewed by NRC. :

(1) Adequatc substantiatfon of assessments, fnterpretatfons, conclusfons
and findings.

(a) Adequate consideration of availadle data.

(b) Adequate consideration of alternmative 1ntcrpr0tltions.
assumptions, or performance assessments.

(¢} Adequate consideration of uncartainties risultjng from
all sources {ncluding data collection, analyses, interpre. ~
tations, and performance assessments, : o

(d) lnternil consistency of information 1nc1uding data. fntcrprcé
tations, assumptions, and methods of analysis and evalvation.

(e) Adequate documentation in EA or references to support
interpretations, assumptions, conclusions. '

(2) Potentfal 1{censing and EIS {ssues fdent{fied and adegquately
considered. ' :

As far as issues that are l{kaly to arise at the October 12th meeting, our
fealing is thay will be related to transportation of wvaste and spent fuel
sim{lar to those discussed at the meeting in Columbus, Chio on August 1,
1684, The waste transportation {ssues most commonly {dentified are safety,
routing (especially weather and grades on 1-70 {n Colorado), routing models
and methodology (use of site specific and corridor state specific data),
erergency responsas, institutional responsibilities, impact on tourisa

and traffic (Enclosure 3). The Policy and Program Control Branch {s
currently preparing a paper on transportation issues i{n high level wasts
which they will forward to you as soon as 1t {s avafladble. 1If my staff can
be of further assistance contact 8111 Lilley of my staff, .

| Orfginal Siened 69
Robert E Browning

Robert E. Brouning.»bireetor

Enclosures: - | pivigioq of Naste Management, HMSS

V. NRC/DOE Procedural Agresment =
2. NRC's EA Review
3. Rocky Hquntain News
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then seat to the LAZA Seaior Advisory
Croup which raviews and modifies as
aecessary tre drafts of all codes and
guides prior t0 thew being forwarded to
the IAEA Seccetariat and theacs to the
LAEA Member States for comments,
Taxing into sccount the comments
recaived from the Member States. the
Senior Advisary Group thea modifies
the draft as necessary 1o reach
agresment befors forvarding it to the
LAEA Director Genersl with a
recommendation that it be sccapted.

As part of this program. Safaty Guide
SG-011. “Operational Management of
Radioactive Effluents snd Wastes
Arising in Nuclear Power Plaats.” has
been daveioped. The working group
consisting of Me. E. Hladky from
Czachosiovakia: Mr. A, Higashi from
Japas: Me. A, B. Fleishman from the
United Kingdom: and Mr. L. C Oyen
(Sargent and Lundy Engineers) from the
U.S.A- deveicped the initizl dradt of this
gaide from an LAEA coilation. This draft
was subsequently modified by the IAEA
Tecknical Revisw Committes for
Operaton. and we are now soliciting
public comment on a modified draft
(Rav. 2 dated June 24. 1583). Comments
received by the Director. Offics of
Nuciear Reguiatory Researzh, U.S.

_Nucieas Regulatory Commission.
Washingion. D.C. 205338, by October 10,
1583, will be partculariy useful to tha
U.S. representatives to the Technicsl
Revisew Committee and the Senior
Adviscry Group in developing their
positions an its adeguacy prior to their
next lAEA meetings.

Sirgle copies of this draft Safety
Guide may be obtained by a wnitten
request 10 the Director. Offics of Nuclsar
Regulatory Research, U.S. Nuclesr
Regulatory Commission. Washington,
D.C. 20888,

(S US.C s22(a)) . i

Dated at Washingtoa. D.C. this 19th day of
August 1583

For the Nuclear Regulstory Commissicn,
Robert B. Mlsogue. ’
Director. Office of Nuclear Regulctory
Resecrch,

{FR Dot £3I3378 Flind Sadéd Muif s}
MLsed COOR TS0

NAC/DOE Procedural Agreement
AGENCY: Nuclear Regulstory
Commission,

acTione Notics of NRC/DOE Procsdusal
Agresment.

SUMBARY: The Nuclaar Regulatory
Commission and the Department of
Energy have signed a Procedural
Agrsement idenufying guiding principles

for interface dwring site investization
and site characierization of sites fora
geologic repository under the MNuclear
Waste Policy Act of 1532 The text of
this agreement is published below.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert E. Brownung. Acting Director,
Division of Waste Mansgement. Nuclear
Regulstory Commussion. Mail Stop 823=
SS. Washington, DC 2055%; (301) 427=
4200, . .

Dated u1 Silver Spring, Maryland, this 18th
day of August 1883,

For the Nuclesr Regulstory Commissica.
Josaph O. Bunting,
Chief. Licensing Process and Integration
Branch, Division of Waste Menagement.

Eneryy
1dentifying Guiding Principles for
Interfacs During Site Investigation and
Site Charscisrization . :

Tkis Procedural Agresment outlines
procedures for consultation and
exchange of infcrmaticn which the
Commissiona (NRC] and the Deparment
(DOE) will cbaerve in connection with
the characterization of sites fora
geologic repesitory undser the Nuclesr
Wastae Policy:Act of 1382 Tha purpose
of these procedures is to assure that an
information Dow is maintained between
the two agencies which will facilitate
the sccomplishment by vach sgeacy of
its responsibilites relative to site
imwsenganca and characterization under
theZ:viune Waste Policy Act (NWPA)
Ths agreement is 0 sasure that NRC
receives adquate informaticnon s
timely basis to enabie NRC (o reviaw,
evaluste. and comment on those DOE
actvities of regulatory interest in
sccordance with DOE's project decision
schedule and thereby facilitate early
identification of potential licensing
issues for timely stall resclution. The
agreement is to sssure that DOE has
prompt sccess 1o NRC for discussions
and explacations rslative to the intent.
mesning and purpese of NRC comments
ard eveluxations oa DOE activities and
30 that DOE can be awars, on s current

. basis. of the status of NRC actions

relative to DOE activities.

This Procedural Agreement shall be
subject to the provisions of any project
decisicn schedule that may hacreaftar be
established by DOE. and any
regulatons that may herssefter be
sdopted by NRC, pursuant to law. In
parucular. nothing herein shail be
construed o limut the authority of the
Conunussion to require the submission of
informaticn as part of & genersi plaa for
s charscianzation activities 10 be

condqc:ed at 8 cendidate site or the
submission of reperts on the nature and
extent of site characterizaton activities
at a candidate site and the formanen
deveioped from such activities.

1. NRC On-Sits Representotives

As sarly us practicabla, Iollowing
area phase field work. NRC on-site

‘tepresaatatives will be stationed st each .

sits undergoing iovestigation principally
10 serve as 3 point of prompt

ta to pre
identily concarns about such
investigations relating to potential
a - i
2 Mestings

From the time this agreement is
entered into, and {or so long as nte
characrerization activities ars being
planaed or are in progriss, DOE snd
NRC will scheduls and kold mastings
pericdically as provided in this section
A written repart agreed o by both DOE
and NRC will be prepared for sach
mesting including sgreements reached,

8. Technical mestings wiil be held
between DOE and NRC technical staff
to: review and consult on interpratations
of data: identify potential licensing
{asues: agres upon the sufficiency of
available informaden and date; and
agres upan methods and spproaches for
ths acquisition of additianal information
and dats as needed to facilitate NRC
rsvisws and evalustions and for stall
resolution of such potential licensing
izsues.

b. Periodic management meetings will
be beld at the site-specific project level
whenever necessary. but ot least
quarterly. to review the summary results
of the technical mestings: to review tha
status of outstanding concerns and
issues: discuss plans for resolution of
outstanding items and issues: to update
the schedule of technical meetings and
other actions needed for staf resojution
of cpen items rygardicg sits
characterization programs: and to
consuilt on what geasric guidance is
advisabla and neceasary {or NRC to
prepare. Unrescived management issues
will be premptly elevated 10 upper
management for resolution.

¢ Early technicsal meetings will be
scheduled to discuzs written NRC
comments on DOE documents such as
Site Charactenization Flans. DOE's semi-
annual progress reports. and techmcal
reparts to faster a mutual understanding
of comraents and the infermation or
activities needed for staff resoiution of
the comments. ‘

4. in formulating plans for activities
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which DOE will undertake to develep
irSormation needed for staff resolution
of potential hcensing issues. DOE will
meet with NRC to provide an overview
¢f the plans s that NRC can commant
on their sufficiency. These discussions
will oe heid sufficiently early so that
sy canges that NRC comments may
entail can be duly considered by DOE in
s manner not ¢ delay DOE activities.

¢. Schedules of activities perteining to
tachnical meelings will be made publicly

- available. Polential host States and

affested Indian trives will be notified

and invited to attend technical mestings

coversd in this sectizn (Section 2.
Meetings). Tae notification will be given
on & timaly basis by the DOE. These
techaical mestings will be open

ueetings with cembers of the public
oeing perzutted {0 atiend as cbservers.

& Tizely Reiscse of Inforzatioa ]

8. Data collected during site
investigations will be made evailable to
NRC on 2 current, continting basis after
the DOE {or DOE contracier) quality
assusance checks that are inherent in
determun:ing that the data has beeas
obtained and documented properiy.

b. DCE's saulyses and evaluations of
dsta will be made availabletoc NRCina
tirsely maaner,

4. Site Specific Semples

Consistent with mutually sgreed on
srecedures, DOE will provide NRC with
site specific samples to be used by NRC
°~r independent analysis and

valuation.

& Agency Use of Information

1t is understood that information made
available 10 either Agency under this
agreement may be used st thet Ageacy's
optics in carrying out its

respensibilites, .
€. Project Specific Agreements

Projet specific agreamants t0
implement the above principles will be

negouated within 120 days of the time
this agreerment is entered into, Thase
project specific agreements will be
tailored to the specific projects to reflect
the differcnces in sites and project ’
erganizations. o

7. Nothing in this agreement shall be
construed 83 limiting forms of informal
consultation not menticned in this
agreement (for example. telephons
eonversation or exchanges of reporsl.
Thess cther consuliztions will be
documented i1 & timely manner.

Datad: juna &. 1853
Robert L. Morgan.
Project Director. Nuclear Weste Poliey Act
Project Office. U.S. Deporiment of Energy.
Dated: june 17, 1833
joha G. Davia,
Director, Office of Nuclsar Materic! Safety
end Scfegucrds. U.S. Nuclear Reguloiory
Comassion.
IFR Coc. ©-33378 Fisd S-3i-d3: D43 o8}
S1LLWG CODL 79904 1alt

{Docket No. §2-309; CLI-83-21)

Malne Yankss Atomic Fower Co.
{Maine Yankee Atomic Power Station);
Lermorzndum and Order

The Commission bas considered and
afligns the Director's Decision. DD-83-
3. issued February 14. 1533 under 10 CFR
2.208.! The Decision denied the October
20. 1922 pesitica of Safe Power for
Maine. Emi! G. Garrett. John B. Green
and Joan Jerabek (collectively “Safe
Power™) {or acnen pursuant t¢ 16 CFR
2.208. Safe Power sought an order to
show cause why Maine Yankee Atomic
Power Company (“Maine Yankee™ or
“licensee™) should not be ordered t0
discartinue cperation of its nuclear
power piant st Wiscasset. Maine. i
light of Safe Power's ellegations of
Maine Yankee's financia! imcapability
to cperate the Wiscasset {acility safely
and dispose of spent fuel now stored
there and to be generated dunag the
remainder of the licensing pericd. The
Commission has concluded tha! dental
of this petition lay within the Director's
discretion but notes that subsegquent
developmants provide additional
justification for the Director’s decision.
Accordingly. rather than simply
declining 10 review the Director's
decision the Commission is 13suing the
memorandum and order to eniarge the
discussion of the isswus raised by the
pauition.

1n its petition for a show cause order
Safs Power alleged a aumber of
circumstances indicating “poor financial
condition of Maine Yankes”. ? Sale

By succyesrve crders of the Secretary purssent
18 30 CFR 2772 ths ue 0 winen (ae Comausnon
oBay ks revew of the Durector's Decisies was
extended 08 July A 1982
. "These essenied circumsiances include: (1) Use of
funds obuained throvets piedge ¢! the comozny's
stock of auciesr fual for purposee sther thas
purchase. remanulactunng snd dandling of aucieer
fuel (2) aeed 10 aak for sarly payment {rom Contral
Masne Power Company ‘e meet Maine Yankes s
a1ty €a88 requirement Decaver 13 wraecTd
borrownng inut has been resched. {3) exasustion of
sll of Maine Yansee s estadusned sources of capual
wnth tne excepuos of miusion of scdiuonal comsvas
eQuIlY EINRINDUNONE By 11 sDonsery and (4) need
for “sponser guarsnia” 18 cORNEYe the fusl
flnancing

L4

Power requested that the Commission
halt operation of Maine Yankae unti] the
license “has demonstrated that it has
sdeguate financial backing and
adeguate financial support . . . te raiee
capital requirement to continue
cperation, 10 make and chunges or
capnal invesynenis required by the
NRC. and % provide for tie funcing of
its shutdown and disposal of spent fysl
&1 the end of its licensed term.” Scfe
Power also asked that the Commission

_deternune what amounts Maine Yanl.ze

shouid collect W provide for
decommission:ag and disposal ¢f spent
fuel and order the crestion of s trust
fund in which these monies would
sccumulate until needad.

In denying Safe Power's petition the
Director correctly observed that the
Commissions’ concern with Enancial
problems of a licensee is limited to the
relation whick those protlems may have
ta the protection of public health and
safety.® Allegations about financial
difficulties at an operating facility are
not be themaselves a sufficient basis for
ecticn to restrict operations. [ the
Commissica rulemaking. cited by the
Director. which eliminated the fizancial
qualification revisw for eleciric utilities.
47 F.R. 13730 the Commission noted the
absence of evidence that financial
problems are insvitably linked with
carner-cutling on safety.* Thus. even
had the Commission retained its
financial qualifications raview
requiremants. a showing the Mains
Yankee was undergoing financial
difficulties would aot by itself require

that the Commission halt operations st

that plant® On the other hand.

* Recarntly 1o a0 6DINION 1ssued subseguent 1O the
Direcior s ¢euasion tne Supreme Count toos ame of
1h1s Lmitaos en e Camnmusaion § oncern with

The Necisar Regulatory Commsmian (NRC) * * *
does ROt PUrPOT 10 EXETINE i3 QUINSATY based On
economc connderations. 10 CFR 8.4 and has
recently repasied ita regulations concersing e
financial qualificauoas and capasihities of & wuisty
Proponng 10 CONSINICT nd EDeTate ¢ RuUCALr pawer
plant. 47 FR. 13731, In us aouce of vule repeal the
NRC stated that utihity financai cualificansas are
only of concarn o the NRC I reiated 10 tae puslic
hesith and safery.

Poctfic Cas & Lleciric Ca v. Sisze Daeryy
Resources Conservauon end o

Deveioprment
. Commussion, sunems US, wamn, 73 LEL 24 TS2. T8

{10831

* The Commusaion's ruls is Cuwrrently wnder review
w the D.C. Circurt m New Engiand Cocliuon on
Nucleer Poijution v. NRC. Ne. 83-1581.

* Under Section 188 af the Atosuc Esergy Act the
Commisnon may reveks & licanse when 3§ condinen
exists (hat would have permuniad the Commussion w
qany Whe heaase 0 1he Ervt ISLARCE. Bu! U 18 RO!
required 1 4o 3. erpecially where seans shon of
Licamae sespenion g1y svaiishle 10 provde
conuaved sssursacs of public heslth and safety.




EA ITEMS IDENTIFIED IN SITING GUIDELINES

ENCLOSURE 2

SCOPE OF NRC'S EA REVIEW

1.

2.

Decision Process for Nomination

Site Qualification/Disqualification

Geohydrologic Setting Determination

Comparative Evaluation of Sites
Within Geohydrologic Setting

Suitability for Development of
Repository

NRC REVIEW

None (addressed by Commissian
concurrence on siting
guidelines)

DOE findings with respect to
the guidelines

Technfcal evaluation used to
support findings

Data, interpretations, perfors
mance assessments supporting

) technical evatuations

Technical evaluations used to
determine the geohydrologic
sattings

Data, interpretations, perfore
mance assessments supporting
technical evaluations

None regarding conclusions or
methodology

Substantiation of conclusions
Suitability conclusion

DOE findingS with respect to
the appropriate guidelines

Technical evaluations used to
support findings

Data, interpretations, perfore
mance assessments supporting
technical evaluations



8.

ENCLOSURE 2 ({Cont'd)
SCOPE_OF NRC'S EA REVIEW

EA ITEMS IDENTIFIED IN SITING GUIDELINES

6. Suitability for Character{zation

Comparative Evaluation of Site
Against A1l Other Sites

Effects of Site Characterization

° Public Health and Safety
(Radiological)

¢ Public Health and Safety
(Non-Radiological)

¢ Environment

NRC REVIEW

Suitability conclusion

DOE findings with respect to
the appropriate guidelines

Technical evaluations used to
support findings

Data, interpretations, perfore
mance assessments supporting
technical evaluations

None regarding the relative

- merits of one site against

another

Substantiation of conclusions

Proposed site characterization
activities

Potential effects on repository
performance

Data, interpretations
supportjng above

None
DOE findings with respect to
the appropriate guidelines

Technical evaluations used to
support findings



EA ITEMS IDENTIFIED IN SITING GUIDELINES

ENCLOSURE 2 (Cont'd)

SCOPE OF NRC'S EA REVIEW

9.

10.

Alternative Activities for Site

Characterization to Avoid Effects

in No. 8 above

Regional and Local Impacts of
Repository .

OTHER EA ITEMS

11.

12.

Descriptions of the Site and
Region

Descriptions of the Repository
Design

NRC REVIEW

Alternative plans for site
characterization activities

Proposed repository facilities
and operations

Effects on repository perfor-
mance, environment, transpor-
tation and socioeconomics

Data, interpretations support-

_ing above

Data, {interpretations, perfore
mance assessments

Preliminary designs
Data, interpretations, perfor-

mance assassments supporting
preliminary designs
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State a likely nuclear

tnoroug niare

8y SUE LINDSAY
Aocky Mountain News Sttt Wniler .

Thousands of trucks carrying deadly
loads of spent auclear fuel, each 10 times
mere radiouctive than the bombd dropped
on Ilirosmma. may roll through Calcr:da
By the cad of the contury posing a potes-
wal daagee that Ras so far drawn 3 slow
reacuon from state officials.

The issue cpaters Jround whether lhe
foleral geverarment will locate its Bighe
tevel eadiszcuve waste Jump ia the West.
Muny oxgaores Selieve 1t s likely. ’

{f ore ot three proposed Western sites is
chusea, Cialurudo cuuld becorme the Sub of
ot and ughway tratlic to the dumm from
e Eas: where most of the waste from
auc'var resciors 13 produced.

“According to some fedesal projections,
tlie major transgoriation corrider would
se [nterstate 70, whica .s3sses through
Derver Jnd across the Rocky Mountains,

Onre federal study estimdates that by
2000, 2 tractor-trailer truck carrying near-
Iy 3 half-ton of mghly radiczctive waste
would areive Jt the Jump every 90. mis-
utes. 3% hours 3 day, every day, transferm-
g many interstate highways into nguclear
thoroughfares.

Earlier this month 3 truck carying
Navy torpedoes overiucsed at the ioter-
change of [-70 and 1-25 in Denver, clesing
both highways. ‘causiny the largest traffic
jam in Denver’s history and underscoring
how wvylnerable the city is to accidents
invelving hazardous materials,

High velumes of speat auclear-foel, the
wes¥t radioactive substance on Earth,
probably won't be on the road before 2004.
That's how long it wiil take to select and
construct 2 dump.

"But decisions 3bout where to locate the

dump. which could have 3 major impact
on Colorade. are under active consider.
atiea.

“The decisions sre being made now,”
s3id Fred Millar of the Eavircamental
Policy [nstitute in Washingtoa. “Celorada
will lose its say if it doesn’t ge? iavolved
faw.”

“Once the site is sclected, reversing the
federslly generated momeatum will be
practically impossiile,” Millar warned.

Until recently, the topic has attracied
liull; concern [rom state and local offi-
cis

“{ dont think the state generally is°
aware of some of the planning that's going
on 3t the federza] level whick could result
in higher use of the .70 corridar for trans.

“portation of spent auclear (uel.” said state

Sen. Tom Glass, D-Frisco, whese maeun-
tainous district contsins the most treache
erous stretches of that route.

“This highway presests such unigue haz-
ards itsetf undee normal conditions, from
the Mousetrap at rush hour to the Eisea-
hower teanel to 3 runaway truck ia Vail
i*3ss.” said Glass. “This is 3 tough road by
any standaed.” -

Denver and Colorado officials come-d

©that the state still has time to make its

nfluence felt
*{t3 carly enough in e process that if
we 3ct soon. we ¢can respord.” said Tony
Massaro, Denver’s directer of enviren-
mentsi affairs. “DOE will narrow the list
down to theee sites in Fedruary. If we wait
much heyond that. we will have some seri-
ous probwm: )
Casks be:ng used t0 ship the wasie are
desigaed to moet standards set 33 years
ago Their ability to withstand crashes n-
mesrrent bighway ecoditiens s beng

' v:rmv.b.) Qquestiaced...

But the Neparment o!""'erzv sa¥7s peo-
pie are bevoming & -..ssly alarmed

LY J‘r.::'m“' Sy et
¢ aswinmTen, 2. 20CS

L) --‘ - -P“
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Cenvar,

ve auuw wiere 23S ozen 3 lot of active-
ism in the area whuch seems to [righten
people,” said Roy Garrison, DOE’s trans-
porwtion chief. ~But these shipments have
heea moved [or 40 years without ever any
death or injury. It is 3 f3ct thece have been
no probilems other than coaventisnal acci-
dents.”

Garrison 33id the increased volume of
shigmeats won’t threatan the public. ke
conteads that the shipping casks ars inde-
structible.

“Other hazuirdous materials doa't have |

tha kind of rzcord weye tilking about
here,” Garrison said. “Gasoline is consid-
ered an acceptadie risk and it kills a lot of
people every year.” ) .
But others say public concern is justi-
fied. .

“This stuil isat acid ar gasoline, it's
radioantive wasta. And there 53°t 3 high
level nucizar disposal sit2 that works any-
whera in the world rignt now.” $3id Steve
Frishman, genesal counsal for high-level
radicaciive wasie with the Texas gover-
nor's office.

So far, the nation’s 76 auclear reaciors
have genersted 25.000 tons of wasta. It's
stored in pools of water at the reactor
sites. But they are filling up. .

Nine sitexfor nuclear waste dumss have
Been propased.

The three in the West are near Mead,
Utah, on the border of Canyonlands Na-
tional Park: on the U.S. goverameat's Han-
ford reservation sa2r Richlind, Wash,; and
at the Nevada test site 35 miles acridwest
of Las Vegas.

It's also possidis that 3 temporary site
may be estabdlished ot a federal festalla-
tien in Idaho Falls, [dako.

The Nuclear Waste Policy Act of 1582

requires that three possible sites be selest- -

ed early next year. A final site i3 to be
chesen by 1287 2nd opened in 1993, But the
legislation is {raught with looploles and

. contradictiors which open the door [or

years of challenga.

Although mcst nuclear waste is ia the
East, Millar and others bet the site will be
in the West, where populations nearest the
proposed sites are lower, have less politi-
cal inflyezce and 3re more sugpurtive of
the auclear industrv.

-

-
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“Whether it's the MX missile or nuclaar
waste disposal, the West is picked on foe
sites because there’s a lot of coom out hers
::gd v:: dcx:z'_thhave the p;l!zial clout we

prohikit it,” said Rap. Ray Kogov-
sak, D-Cola. | : - 73y Rogo

“In Utah, 85 percent of the land is
owned by the federal government. [f the
government wants to deposit wasis on
land ey own, sooner or later they are
goung to do it.”

But Sea. Gary Hart, D-Colo., cautioned
that the not-in-my-back yaed philosopay
won't solve the problem. '

“Frankly, as.an American aad an slect-
ed official, [ think it is irresponsible for
people to <3y not in the West, or Sast or
South or amy particular state. This is a
rational problem.

“Tecanology. rather thaa politics, has to
prewail” he said. “This stuff has to be put
80¢ ia the place which has the lesst politi-
cat muscle, but where it is the safest. And
thac decision will Se made by the presidant
of the United States.”

Few wasta shipments hYave traveled :he
nation’s highways or rail'ways in recesnt
years becsuse Were is no national dumjp.
From 1379 to 1331, an average of 9§ com-
mercial and experimental shipments aof
highly radicactive waste were transgarzed
anozally.

L7 The 2t ol TiSighents Would i
~ grease significanely cncwa site is-deilt

See NUCLEAR, page 24
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The Department of Energy estimates that
from 350.000 to 450.000 truck shipmesnts or
35.000 to 45.000 rail shipmeats would be
necessary to transport the waste produced
by the currently operating auclear reactors
aver their 30-vear lifetimes.

Up to 120 trucks would bde on the road
every day By the year 2000, according 0 2
1981 regort by the National Academy of
Scieace’s Nationz] Research Council. .

~Only cne mess up could contaminate the
Colorado River oc close the economic coa-
nection hetween the Eastern and Western
Slopes along [-70 for years.” s3id geolqgist
Roy Young. 2 consultant to the Sierra Club.

Truck accidents in geaeral, inciuding mi-
fnor incidents, accur at the rate of one every
400,000 miles. according 0 DOT.

But the Nuclear Regulatory Commission
says the probsbility of an accident severe
enough L0 break 2 cask is similar o thatof a
cask being struck By a meteor — once in
several million years.

The casks contain “spent fuel,” a socme-’

«what musieading term DBec3use it impiies
that the fuel has lost its power. In (3ct, 1t is
mullions of times more radivactive thaa
(resh [uel. ‘

Fuel that has beea irradiated inside a
nuclear reactor for several years is consid-
cred spent when the eariched uranium it
contaizs av longer fissions properly.

Whea it is removed, it must be stored
under water to cool it and contain the radia-
ten.

Even after an urshielded fuel zssembly
has been out of a reactor for six months, its
temgerature exceeds §00 degrees Fahresn-
heit. Standing one yard away, a persoa
would receive a lethal dose of radiation in 10
seconds. .

In an accident, a damaged cask could

Cenver, Coiaracs

release radioactive gases and particles into
the air. They could be inhaled or sattle on
vegetation, soii or water and eventually be
ingested. People near a radicactive spill
would absord radiation through the skin or
by inhaling it.

Dependiag on the amount of exposure, the
effects can be immediate or latent, such as
increased cancers, birth defects or genetic
mutations. '

In 1980, the NRC estimated there would

be nearly 2.500 irunediate deaths and even
fnore cancer victims should such a2 calamity
occur at lunch hour in downtown Manhattan,

The prospects of an acc:dent are also
deadly (or Coloradans. While fewer lives
would be lost if an accident cccurred on [-70
in the mountairs. the impact on Colaorads's
ski and tourism indastry would be devastat-

ing. .

“Both [-70 and [-76 lead frem the East to
Deaver where a million people are living,”
said Colorado Port of Eatry director Dee
Rariman. “Esyentially, we have no contrel
grer the feds. If they want to bring it
through Deaver, they will"

Who should respond to such an accident is
an open question. An NRC regort estimated
tHat 4 “mode! state system™ would cost
roughly $5.€ million. “States shouldn't have
to foot that bill.” contends Texas’ Frishman.

But federal responsitility for emergzency
response offers little comfar: 1o Dexver.

“They may say you don't geed to train
local people because their pecple are always
on call, but we saw how well that worked
with the torpedo incident.” said Rep. Patri-
¢1a Schroeder, D-Colo., who was highly eriti-
cal of the gaverament's response to that
accident. _

Frishman is calling for a study of the risk

-along varicus routes. He and othess com-

plaia that responsidility [or safely transport-

[ p——y
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ing the waste is de:ng loSt w1 2 Pureazcrate - - “Hart s3id the Reagan administratios had

shuffle.

DOE transporiation chief Roy Garrison
said hus department’'s policy requires caeri-
ers to follow the regulations of the Depart-
ment of Traasportation.

DOT's regulation HM-184 direcs auciear
shipments to be transported on interstate
higaways, taking bypass routes around cities
where feasible and available.

DOT's enforcemeat of other hazsrdaus
matanals shipping regulations. is not good.
For example. the truck carrving torpedes
that overturned in Deaver should have By-
passed the c:ty, but didn't.

Mor= than 200 local and s:ate jurisdictions
have banned or resiricied the transgort of
radivactive waste tircugh their comununi-
ties.

DOT has moved to pre-2mpt several such
ordizances. But resistance centinues to
build. Michigan passed a law proniditing
transport of nuclear waste in casks which
hada't been physicially tested. Since none
used in the United States has undsrzone such
tests, the Michigan law eifecuvely dans nu-
clear shipments.

“The real issue.” said Frishman.“is that
staies need informsticn about transportation
S0 they cas respond properly and be in-
volved in the process. Up to now DOE has
been unwilling aad unable to provide us
sufficient information.”

Colorado and Denver barely have begun
considering restrictive laws aimed at guele-
ar transport and they have beea slow to ask
for such information.

“Clearly, Colorado should do what it can
to pass stroag laws oo routing and safety
precautions.” said Schroeder. “When states
Bave passad laws, the government has s3id
it's been pre-emptad. ... They'»~ usaed that
t0 keap eversytody out of it”

dodged its responsibility to implemeat the
Nuclear Waste Policy Act. “There is plenty
of latitude for the states to deal with it,” he
said. “If the [ederal agencies wanted this act

- to work, they would sit down with the states

and make it work.”

A aumber of suates, including Utah, Ne-
braska, Wisconsin, Minnesota and Washing-
ton, have tried to get mapping iaformation
deveioped for DOE at Oak Ridge Naticnal
Laboratories in Tannesses.

Up to now, DOE has resisted these offors.
DOE’s transportation kead Garrison said
there is “some movement to aczommodate
the states’ requess.”

Colorado hasa't asked for the information.
Denver intends to ask the state to make a
formal request. said Deaver’s Massara.

Leonard Slesky. ide to Gov. Richard D.
Lamm said the state is “following the DOE
plagning process.™

On the mapping question. Slosky said Cols
oradg is “trying to track down that process.

"We nead to se2"what they have azd whit
it meaas. The curreat DOE plan says that
routes would be selecied by commersial
shippers. Any model that pradicis where
shipments would o is of limited yrility. Fe

doa't know yet if they would go by rail or -

highway.”

Trucks carvying any hazacdous products,
including radioactive waste, are already
prohibited [rom traveling through the Eisen-
hower Tunzel oa 1-70. Instead, they are rout-
ed over Loveland Pass, whick, Port of Entry
director Hartman notes, is treacherous evas
on 3 gnod day. -

“So ‘we're having thesa trucks Zo over 3

* winding, carviag road supposedly because

it's safer,” Hartman said. “Is that good? |
don't really want nuclear waste going over
Laveland Pass or the tunrel.”

.

e




STATE OF CONNECTICUT
EXECCUTIVE CHAMEBERS
MARTFOROD

WILLIAM & O'NEILL
GOVERNOR

Secretary of the Commission

U.S. Nuclear Regulatory Commission .
Attention: Docketing and Service Branch
Public Document Room

Washington, D.C. 20555

Dear Mr. Secretary:

The State of Connecticut offers the follow1ng comments
concerning the proposed rule for "Disposal of Eigh-Level
Radioactive Waste in Geologic Repositories; Amendments to
Licensing Procedures® as published in the January 13, 1985
issue of the Federal Register, Vol. 50, No. 1l2.

The proposed federal ule appears to restrict the role
of the public in determining site suitability of high-level
nuclear waste repositories. The proposed rules, which would
amend existing procedures, would eliminate the requirement
for a draft site characteristic analysis, thereby circumventing
early public comment. However, Connecticut's experience with
siting locally unwanted land uses (LULU's) has benefitted from
generous participation procedures.

The concept of limiting public participation is also
contradicted by several recent theories published on this
subject, including "Siting Bazardous Waste Facilities" by
Dave Morell and Christopher MagQrian (1982, Ballinger
Publishing, Cambridge, Mass.), "Siting Hazardous Waste
Management Pacilities" (1983, the Conservation Foundation,
Chemical Manufacturers Association, National Audubon Society):
and "Facility Siting and Public Opposition® by Lawrence Bacow,
Michael O'Hare, and Debra Sanderson (1983, VanNostrand Rhinehold,
New York). These publications stress the point that no siting
attempt can be successful, in the sense of minimizing community
and personal disruption while assuring a fair and timely decision,
unless all parties at interest are afforded access to complete
information from the very beginning.
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.CUTIVE CHAMBERS
- AARTFORD, CONNECTICUT

Secrétary to the Commission March 12, 1985
Page 2

Even though the subject Waste Siting Act does not require
that a draft environmental assessment be made available for
public comment, the DOE intends to do so according to the
Federal Register Notice. If they intend to do so, the regulations
should clearly so state. Although the present administration
may be sincere in its intent, the intent of future administrations
cannot be-assumed. Any means to encourage adequate information
flow at all stages of such a project will enhance the likelihocod
of an error free and acceptable decision.

The experience of the Connecticut Siting Council in
siting decisions regarding any "unwanted” facility indicates
that restrictions on public participation in such decision,
disguised as streamlined regulations, prove counterproductive.
Any time or money saved early on will almost certainly be lost
to more vigorous and effective public opposition and court
challenges at later stages of a project. In fact, a recent
study by Charles River Associates, a consulting firm in Boston,
Massachusetts, -indicates that delays late in a construction
project are far more costly than those encountered at early stages.

Thank you for this opprortunity to review and comment on

this proposed rule.
Sincerely, (

WILLIAM A. O'NEILL
Governor
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Samuel J. Chilk.\

Secretary

U.S. Nuclear Regulatoﬁy Commission
Washington, DC 20555

Dear Mr. Chilk:
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New York. New York 10018
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10 CFR Part 60
Disposal of Eigh-Level
* Radicactive Waste in
Geologic Repositories:
Amendments to Licensing
Procedures (50 FR 2579,
January 17, 1985)

RE:

Scientists and Engineers for Secure Energy has

reviewed the proposed rule amending licensing procedures

for high-level radioactive waste repositories and wishes

to commend the Nuclear Regulatory Commission and the

Department of Energy for their sensitivity in dealing

with this important step in the nuclear fuel cycle.

While the passsage of the Nuclear Waste Policy Act

of 1982 by Congress established a definite Federal

policy for waste disposal, it also presented the

Commission with the task of proposing revisions to pre-

viously adopted procedures to reflect the provision of

the Waste Policy Act and with the opportunity to take

into consideration scientific experience gained in the
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Samuel J. Chilk -2 = March 15, 198s

last three years. SEz analyzed the revised procedures with

regard to:
(a) the public's ability to comment;

(b) the implementation of the Commission's statutory

duties; and

(c) the timely development and implementation of otherwise

safe high-level radiocactive waste repositories.

We note that public input and review is mandated by the
Waste Policy Act and that under the proposed rules the citizens
in the states being considered for nomination as repositories
will, on an ongoing basis, be given aﬁple opportunity to comment
on the proposed plans. In fact, under the NRC/DOE Procedural
Agreement, "States and Indian tribes will have an opportunity to
be informed routinely concerning the information made available
to NRC and NRC's comment thereon and to attend NRC/DOE technical
meetings'l and further, "to bring their concerns to the atten-
tion of the NRC."2 The Waste Policy Act authorizes DOE to fund
a variety of State activities facilitating public review and com-

ment and requires DOE to report on the site characterization

lpederal Register, Vol. 50, No. 12, Thursday, January 17, 1985.
Pages 2583-84.

21bid, page 2584.



" samuel J. Chilk -3 - Mazch 15, 1985

activities at least twice a year to the Commission and to State

and tribal officials.

The Waste Policy Act places primary responsibility on DOE
for investigating the suitability of several areas as waste
repositories. We find the procedures enumerated in these pro-
posed rules facilitate timely development of repository sites
because they have been designed to allow thé investigation,
review and comment phases to be carried out concurrently and {n
parallel rather th#n consecutively thereby compressing the period
of time involved without cutting short local input or jeop-

ardizing the resolution of safety issues.

Seeing meaningful revisions of NRC's procedures as zoves
toward leaner, better and more efficient government, SE; can not
agree with Commissioner Asselstine's views because they. would at
times add a layer of duplication and at others lengthen the

process unnecessarily.

Sincerely,
—.m'u;c M T:MMM
Mire M. Todorovich

- Executive Director




