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OFFICE OF THE ATTYORNEY GENERAL
NIVADA AGENCY FOB NUCLEAN #ROJLCTE
Capttol Complen
Evergraon Centet
1802 Nunth Carson 8¢., Soits §52
Carson City, Nevada 03710
(703) 6ES-E466

Noveamber ), 1989

fthe Honorable Robart Miller
Governotr of the stato of Nevada
Capitol Building

carsen City, Nevada 69710

Dear Govarnor Miller:

You have requosted &n opinfon from the Attorney Gensral
concerning the legal implicetions for Hevada's permitting agen-
cles who are considering applications fileé by the Dopartment of
Energy for envirormenta germite attending Congresst failure to
act after receiving the State's notice of Gisapproval of the
seleoction of Yucca Mounteain ag a high-levael radioactive reposie
tory eita. We have taken the libarty to couch your request inte
the follewing questiont

QUESIION

Given that Nevada has submitted a "motice of
disapproval"® pursusnt to Section 116(b) of the Nuclear
Waste Policy Act of 1982 ag amended and that Congrose
has not enactad, within 90 days of continuous session,

& "joint resolution of ropository siting approval®
pursuant to Snotion 115 (0), ahould the applications
for & permit for the approprlaticn of watey, foy an air
guality surface disturbance permit and for an under-
ground {njection contyel (UIC) perniit for tracer taests,
wvhich were filed by Lhe Dopartrént of Energy with gtate
agenciece foy wite characteriratien Turpcoos. be addres-
ged in & manner other then uponh their merite as {s
cuntonmarily prascribed by the statutes which govern the
permitting autherity of the steste Engineor and the
pivieion of Envirenmentul protectient
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IACTUAL EAGRAROUND

A. The Podearal Action

On Pebruary %, 1983, the Secretary of Enargy deslgnated nine
sites In six states gurauant to section 116(1{ 42 U.8.C,
10136(a), of the Ruclear Wacte Policy Act of 982 1““?&): 42
U,8.C. 10101 gt g£q., ts potwnt$&11¥ acceptable gites for a
~ tmderallg constructed highelevel radicactive vaste tepocitot{.

On May 28, 1986, the Scoretary noeri{nated five sites, one each.in
Misniesippl, Texas, Utah, Was tngton and Novada as guitable fer
characterization. geg 61 Federal Regiaster 19783. He als0 se«
lected tha sites In Texts, Washington angd Nevada for actual
charaoterization, pursutnt to Section x:a(bscls(ai. 42 U.8.C.
10133 (b) (1) (B), end made a preliminary detornmination that the
three siten were guitable for development as repositories pure
suant to Seotfion 314(f), 42 U.6.0. 10134(f}, consistent with the
guidelines promulgated under Beotion 112(a), 42 U.B.C, 10132(a).
At the same time he bewed to political pressure from the eastern
states that had gatentially Acceptable granite sites and,
contrary to Seotian 112, indafinitely postponed the seayrch for a
ssoond vepository site. :

Oon Décenber 18, 19687 conferess from the House of Representa=
tives and the Scnate met and agread to substantively tedirect the
nualear waste progran by ssleocting Yuoea Hountain, Nevada, as the
sole -cite to be charactorfzed, thua &bandoning the site selection
methodology preecribed in the Nuolsar weste Peliecy Aot. The
extensive amendments are contained in Title V of the Budget
Reconciliation 2ot, Public law 100-203%, roferred to as the }Nucle-
ar Waste Policy Amandments Act of 1987 (Anendments Aot), No ‘
Nevada represontatives wore includaed in any ¢f the conference
committee dimcussions., In this milicu of political isolation
Nevada was solected to shoulder the entire burden ot‘a highly
toxic waste disposnl facility no other State wanted, ’

In anticipation of eite charecoterication, the Dapartment of
Encrgy lesued its bite Character{ruticn Plan on Deconber 26
1968, & nine-volume report describing the anticipsted activlhtn-
under} lng {te propoeed investigution to-determine whether Yuccs
Mountein ie suitable for the developnent of & repoesitory. 2In
order for sitea characterization t¢ procesd, it vas necessary for
tha DOE to oltsin e veriaty of 1and use, natural resource, and
envirenmental permits and approvale fyvom both federal and gtate
agoncles. On Jenunry 20, 1988 the Dopartment applied for an Aly
Quality Burface Dicturbance Pernit to the Bivision of Environnental

) 10 68 falr to say ehst Kavads vugs ¢ingled cut €n o way that Laft 1 poticicatty fsotated ang
peeerioss.*  ROuth Lesolfne v, #akee, V.S, __ 108 §. 0. 1335,1861 c1988),

2

sap GOIFEES A0 LIBPSEE #$xdd dS3/8W0 B6E:97 €8-90-11



P '*M*ﬁ"*'ﬁﬁsmgﬁgf’*wm‘”‘"’ .

Protection pursuant to ﬁovad; Adninistrative Code provigsions NAC
445.430 through NAC <€5.998, :

On Octobar 1&, 1686 the Department of Energy filed an
anended applicaticn (No, 52338) with the Gtate Enginesy for a
waker pormgt to appropriate vater for site ocharacterigation

urpeses. The appiication was subsaguently trotoltod by the
Gnttea States Park Service and Rebert loux, the Exeoutive Direc-
tor of the Nuclear Weste Projeot Off£ice. The Attorney General
petitioned the State Enginosr for intervention in the procseding
on behalf of the Etate of Nevade and the Nuoleay Waste Project
offtice. oOn Ooteher 10, 1889 the patitioh was granted. As &
result of tho protoste, an adminictrative hear ng may be held in
sdvance of any action by the Stato Engineor on the application.
§6% NRE B33,36B8, 633,37C, . :

on April €, 1666 the Department of Energy filed an applica-
tion for an undergroeund injoction contro) (UIC) permit for traser
tests at the Ceholun copplex at Yuco: Mountain in conneotion with
eito ¢characterization.

- 1 ?ho.etatm Responso

It would unduly extend the length of thie opinfon if we ware
to address in any fietail the substintial level of legislative
activity {n Nevada which precaded the plain and unegquivocel
policy etatenent containnd {n 2I0 ¢ and AIR 6. Buffics {t to

: The Navada Legletature has duclaored that 18 (o the public policy of the State of Nevada 40 the
purpose of KRS L4S.401 to €45.63) Yo schiava and maintatn Ldvats of afr quatfty shieh witl pratest human heattn
ad pafety, erm Infury to plent and antmal Life, prevint danage to preperty, and pretetve viatbility and
sconfe, sesthetic, and historie values of she stave,* M98 £43,401¢1), Ine aualfty of alr Is declared to Do
affectad with the publfe Intareit, and MAL €4S.401 ¢o &43,601, tnclusive, are snacted (A the extrelse of the
ﬁ;iza‘ ‘-u of this state €0 protect eha Peaith, puice, afely and gonergl welfere of 1t pecple.y KRS

. 2. _ ‘

Hevada Adninfateative Code (WaALH) Sactlens £4S.430 throuph 448,945 are the ragulations LAIeD Peve been
promulgated to carty out the ebjectivas of RS 445491 to €45.600. * thess reguletions et forth the
precequisites for obtafnlag o puealt 80 construct. Cae partleularly WAC 448,758 throuad €45.710),

O Mareh ¥, 1929, we advised you Ly letter opinica, dated Maech 1, 1989, thats
“oocthe afr quatity permit s subject €0 twFAl Section 413 elte charactertustion
requirements Including ane publie cormnt parfed. Becavat the public comments may #ffect the

f1nat alte ehrgcteritation plan, a daley In canstceration ef the afr quallty peratt ot Lesst

wntit April 15, 989 1s appropriate.®
Tha publie corment pirled vin gurended to Jure §, 1006, and pracuradly, In the sbsence of ths policy Otrection
By the 1040 Nevads Leglelsture, the air parkit would s rige for conslderation,

3 The Stata of Navath's Underground Injectien Centrol (VIC) progrem hes bean epproved by th
trvirormental Peatection Agoncy, £2d 83 Fed. Geg, 39088, Cated Sctotar §, 16808,

¢ The foltoutng ity releting 10 tha Righslaval radicactive wante repostcory program wars Introded

{n tne setslons for the yvaats Indicated;
19y AR 1Y, AR 34, ard S0 82
1938 At &, AN S, AJ% T, €0 95, sB 88, 58 &7 : .
19867 Aok &, AJR &, AJR S, AN 12, aJn 16, AR 8D,
AR 6, SIR €, SUR S, UIR 29, AB 7SS, A 703,
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éay that botween its sessions in 1983 and 1986 the Legislature

- hag gone from uncommitted to adamantly ogfcaed to the aiting of

the¢ proposed tepoaitor{; - It ie rdnecnable to assume that the
ehango in gos!tion roflects in signiflcant part the attitude of
the majority of the cltizens of the ttate in the afternath of the
Decenber 1987 Amendments to the NWPA which singled out the State
of Nevada's sito at Yuoca Mountain as the only one in the nation
to bs considered for development ns the nationts firat highelevel
nuclaar waete Yupasitory. :

the Attornoy General, in anticipation of the 1989 legis~
lative sesdion, wan concerned that sclfegorving arrangsments
betwaen the DOE and ftate instrumentaliti{es and political
eubdivieions of the fitate, when viewed collectively, may producs
a pattern of consansual invoivemant which may jaopardise the
legislature's right to object to tha raponitor¥ and hamper
vindication of that right in the ocourts, geg letter epinion
addrossed to Rokert touy, Executiva Directar, Aqengg for Nuolear
Projecta/Nuclear Wuste Project Office, dated Eeptember 22, 1968,
In particular the httorney Genoral tdvieed nzalnat actions which
could be conttrued by the courts ce an "{mplied oonsent! ang

. thoreby upatag? the legisluture's polloy determination. As the

opinion state

e are primarily interceted in essuring that the
governmental grocassos leading to an exprazsion or
withholding of consant are recegniced and followed
without regard to the actuval cdeofeion that the
Legislature may veach on the consent fasue,V

A5 the 1969 leglslative sessicn unfoldad {t was apparent
that the Leglelature and the Executive were unified in opposition
o the repository, The etated purposa of the bille which pamsed
and the {nference attending those that failed was to gend & clearv
signal to Congress that the Gtate of Havada was “adanantly
cppesed® to the repositery,? ,

The Septewbar 22, 1988 letter opinion referred to above
became & part of the legielative reserd in the hearings. It set

$0 $36, ond &8 358
 171]] RIR 4, AIR 6, 48 222, €0R R) orc G818,

5 1n an cplnton addrassed 1o foreor Qovernor Graat Nawyer, Chalrmen of the Comlgston on Kvelear

Projects, Cated Fabruary B8, 1908 vt chorazborited oha Leglelature's posttion at that time In tortd of %
mMutral posture and & studted ehjectivity.s

LY 18 shich would have creatad o eammities 1 racotfate turms for the accaptonce ¢f ¢ Pepotftery

vas voted donn {n the Gonate by & 20 <0 € vote (Y Mot vatingd, AJR & and AR & s1ng the fepdattary poasnd
the Attondly by ¢ 36 €0 § vota (T abrent) ond 17 to & wotd ¢f ataent) respectivily) each pareed the Ginate by
a vote of 19 t0 2. AR 221 making the storage of highelave! radieastive watte I Wevada iNlauful prased 1he
Afgebily Dy & 30 €0 3 vote ¢V abxent) and the Cératea by ¢ ¥4 16 3 vote {7 not vating).
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forth two buses undnrly"!nq the Legislature'e and Governor's

euthority to withhold consent for the federal repository. The
firct is of constitutiona) origin: the gecond {& based upen a
statutcr{ right to submit a notice of disapprova} contained in
Section 116(b), 4% U.8.C. 10136(k), of the NWPA.

~ The full text of AJR 4 and AJR 6 ave sat forth in the narqm.‘

il

! the Leglatative comittess thet conducted hearlngs ¢n Adk & ond AR & had benatit of our advics

retative to the Leglelatureds options a3 tha Lezter opiaten of Septender 22, 1988 was distributed by Mr, Loux
to eath of the leptalaters tn edrance ¢ the staslon & 4 7m of his dntfes contafned fn RS £36,0095 to
wprevide Infermetion ralating to redfosctiva vaste to the teglalaty?e.o s furthermote, the ®lmplied content®
probled sddresied tn the tetter opinton var expressly rafarenced In the Rearingte

¢ ATSEMOLY JOINT REBOLUTION £ » Urging Congrana mot £0 altow the Lecation &f a ummrv for nuclesr
usste tn Vevads,

WHEREAS, Becoute of Bhe extremttly cangarous mature of high toval nuclesr watte and the paraletence of
thet danger for en extendxd parlod, the tecation of such weste in & Pepesitery In thig atate potes & garfon
haiard to tha health and walfare 0‘ devedansy and

wiCREAS, She Restdents of the State of Kevaca are overshelalngly oppsaed to parnitting Nevada to bacome
the arping grovad for mclear saste generated In othar ctates and foraiga contrleg; mol, therafors be ¢

RESSLVED WY YNE ACSOVALY AND SLuATE ©F TRE $1ATE CF KIVADA, JOITLY, that the Nevade Legletetury
axprasses {ts edenart oppositfon (o the placenent of o atghelevel nuctenr waste eqpiditory In the §ite of
Ngveday and Du ¢ (urthed -

ALEOLVED, That ¢ copy of this setdlytion be transnttted farthalth by the Calef Clark of tha Asstably
to the Prestdent of the Unitad Gtates, the Vice Peeaicint of the Unltod B2atas &1 the prestoing afffcer of the
mag.‘n: tp;mr of che Noune'of Aeprasentetivel and te cach meebe? 6F the Kevada Congressional Datepution;

¢t further . _

RECOLVED, Shat thic easolutlon becemta affestive wpon passage and egprovat,

ASSEMILY JOINT RESOLLTION 6 « Cupresting the Leginlaturets rafusal to content t0 thae placement of o
repatitory for high-lovel eadicactive wiste {n Navads,

WWIRZAS, on Deceeder 22, 1087, Congress enscted the Kuclea? Waste Palfey Amndtents Ast of 1947,
speatfyling Yuess nountala, Newds, as the sole Location for avatuatltn 83 o sultable afte for the placemnt of
s natlonal reposttory €or high-laval raclasctive watte; oo

VAERERS, The Nuclcar Wiate Pollcy Amendmints Act of 1957 reprssents Just ons of the many fastades of
fadical cvelraaching with regard to the public 1and In 1hig etate; ond :

VKIASAS, The federa! daverroent clates cunarship of appraxinately BY percent of the total Lsnd {n the
Stete of Navada, and has tergated ehat {and for certatn vedesirable focorel pe«mun‘1 ord

WEREAY, The Plucement of a regesitory 1or Mgn-lovel radfosctive wasta (A the €Tate of Wavadh poses
sertous conzeras sbout the trarsportatioy and storage ¢f euch waste and the patentiat hara (o ths anvireysnt
and heatth of the retldants ong guosts of this etatey ard »

wHEREAS, the Navede edinaty 16 Cepandent won tovrled and the parception of B sdfe envirotments and

WHEREAS, The Unfted States has o Aty to protest the economy, envicoament and pile health of this
state, VAICh the Novads Lepistature {8 enpewered to prefect and prasetve} ond

VHEREAS, The Facersl Quvarrsent had tefusect Bo adsune futl Liadility for any cdeloterloun effscte that
could resutt (rom tha placemek of ¢ repaaftary for high-leva! radicactive waste fn Navads; ond

VAIREAS, varfous polla of the pacple of thic etate, including our ehitdren (A 4ENOST, damoratrate an
ovcr-?mlng. o;;smulon 10 the Lecation ef a repository for highelgval fadlcactive wbite 4t Yucts Mantedn; nov,
therefore, t .

RESOLVED AY TH¥ ASSENSLY AND GEMAVE O Xt S1ATL QF wEvADA, JOIRTLY, That the Fadersl Govarnrant, 1t
spencies ard tmatrumintaitties ehatl not savabliteh & tapoattory for high-tevi ragdloactive waste §1 Tugte
pountaln, Navads, without the prior conaent of the Kevads Laglatature eF & candion of Jurisaittion purgusnt ts
chapter 328 of the Navada Ravigrd ftatutey, which eansent and cogafon are hiPeby rafvind; and be (T furtaer

RESCLVED, That coples ot ¢his resclution be prapited and tratualtted forthulth by (he Chlaf Clerk of
the Ascembly to the Prasiduny of the Untead ftates, the Viee Praatdent of the Unlted Stated a8 the preitaing
¢fflcer of tha Savare, the Bpeaker of the Noune of Representatives gnd (o aath BMerber of tha Mavads
Congressicns! Dalegstien; and b It further '

RICOLVED, that thle resolution becomes effective vocn PISEASE WA efptoval,

S
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The aciive and operative language of the resolvesa: %... the
Nevads Legislature expregsos {ts adamant cpposition to the
placemont of & high-level nuclear waste repository in the gtate
of Hevada“, in AJR 4, and “the Pederal Govarnnment, its agencies
and {netrumentaliities shall not establish a toposltor{htor high~
level radioactive wasto &t Yucoca Hountain, Nevada, without the

rior consant ¢of tha Hevada Legislature or & cesuion of
guriadichton pursuant to Chapter 328 of thoe Nevada Revised
Statutes, which conment and cesaicn are hereby pefuged .« %, in
AJR 6, both indivicually and toqcthor‘uxgroat the leglslature's
will with respect to either the conptitutional or statutory basis
gor rejectien of thn federal repositery in Navade.

On June 28, 1989, the Nevada Legislature removed any
conceiveble doubt as to fte intent and the State's policy when it
enacted AP 2822 inte law,” The act mtttes &{n part:

It {c unlewful for any person or gevernmental
entity to store high-level radiotctive waste in Nevada.

We have indepentlently verified that AJR ¢ and ATR 6 vere .
transmitted to the Congress &nd the Pregident on April 319, 1989,
While Congress has not responded to thess transmittals, we have
svidencs that the Nevada Legislaturs'es actions have not escapad
Congross! attention, For irstance, Senate Report No. 101=83 of
the 101t Congress dated July 25, 1969,submitted by Senator
Johnston, Chaliman of the Committee on Appropriations reporting
oenh the Energy and Water Develapment dppropyiation Bill for Py
1990 (HR 2686) ntated:

~ The Committee notos with concern the recent
ensctment of Nevada Assenmbly Bill 822, making it
unlaviyl for any peraoh or governmental entity to steve
high~level radicsctive waste in Nevada.

He note that the Saenate Regort haes been superseded in gavor of
the Conference Raport mubmitted by Mr. bBevill, Report No. 101~238
dated September 7, 1969, HNothing wes snald conoernlnz the
Iogislatura’s action or Yusca Mountain in the Comnittes of
Conferahce report.

C. The Federalwgtate Conneotion

Nutlear reactor fuel rods are the basio componant of the
70,000 motric tone of radicactive wasta to be gtorad in the
proposed repository. Given the nature of the waste as privately
produced commercisl waste, we assume thet primsry veliasnce is

L 2

¥s nota thet you spproved A 222 on July 6, 1989, and It bacawe Sav,
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1aced upon ths Gpending Power, contained in Article I, Gegtien
g. Clause 1 of tha Constitution, ae the basis for the
congressional pover .to enact the amondments to the KWPA in 1067,
Thée gtructure of the NWPA and the anendmants tend to confirz the
premise that financlal incentivas to be srovldod tro“ the Nuclear
Weste Fund are the principal drivers of the program.” These -
{include establishment of the Nuclear Wasto Fund, a potential |
benefites agresment get forth in Subtitle F of thoe Amendrments Act,
consideration in siting Federal raesoarch projects set forth in
Subtitle ¢ of the Anendrents Act, tho grantl éguivalent to taxes
provieion sat forth in Section 116(c) (3}, impact mitigation
assictance provided for {n Eection 116(0‘(2); and negotiated
agreensnte for banefits undexr the Nuclear Waste Negotiator
proviciens of Title IV of the Amandments dot.

. Notwithstanding ite acceptince of {nrtlctgatton grhptn. the
state of Neveda has rejected, ag it lepitinastely nay do’' any and
a1l benofits enanating from the HWPA as amended. It cannct be
suggeated, basod upon the facts, thit the Gtate has been co-opted
by the fedoral undertaking, :

The foragoing facts demonstrate that the Gtate of Nevada and
. conzress have been {nvolved dirmctlx and {ndfrectly for & long
- period of time 4in an institutional dialegue ooncotning their
raspective governmental positions regavd ng the reposite
program. It is acourate to say that very little that officials
of either governmental entity do with rampcﬁp to repository
mattere escapes the attention of the other.

Againet thie factual haekground we eddress the Question you
have posed. - )

ANALYEXA

We ara of the opinion that you have correotly charactericed
Asecenmbly Joint Resolution 4 and h@aemblz Joint Resolution 6 aso a
notice of disapproval esuthorized b{ Bection 116(b), 42 U.8.C.
10136(b), of the Fuoclear ¥aste Policy Act of 1982 as Amended, 42
U.6.C. 10101 gt peg. (NWPA). - '

1 u1ne offer of banafite t9 ¢ etate by the Unfred Statas dependent upon cocperatton by the state

with federst plang, asavndly for the gereral walfars 1 mat vruevel b Qilabone v, LivIL Seryice Comy .
350 u.h, 127, HE (R, g - dnades

" §i8, B8 Jowaend x, Supnk, 404 U8, BED, 232 (30010p Rosedd w, Wmpn, 397 U0, 397,430 (1070);
{,m x 392 u.4. 310394 14048y puladoma v, Anftrd Srases C{xEL Ry, Sonmin, 330 U.8. 127, W31t

2 yy note alao (n 1N3 raard DL Semater Rickard Brpan, (oreer Soverror of the Btate of Nevada
uas 0na 6f the moat outepchen dponents ef the repdbitory. he took offlce ax & Unlted S20%us Senator In Jinvity
{ 1987 and has eontinued his epposition 14 the Congress, :

7
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section 1i6(k), 42 U.8.C, 10136(b), states in part

(1) Unless otharwise provided by State law, the .
Governor or leglsletura of oach State shall havae .
authority to submit a notico of disapproval to the
Congrass undar parsgreph (2).

(2) Upon the gubnmigsion by the President to the
Congreee of & recommendation of & site for a repos-
itory, the Covernor or legislature of the State in
which such site {e lecated may disapprove the site
degignation and submit te the Congresc & notice of
disappreval. Buch Governor or leglisiature may gubmit
euch notlca of ditacproval to the Congresg not later
than the €0 days after the date that the President
vecommonds such site to the Congresy under geotion 1id.
A notice of disapproval ghall ho considered to be
subrmitted to the Congress on tho date of the
transnittal of such notice of dlaapproval to the
epoaker of thée House and the Prosident pro tempore of
the Senate. Such notice of disapproval shall be
accompanied by a stetemant of reasens expiaining why
such Gevernor or legislature éisapproved the
recomnended rapository site involved.

- the threshold question which we must address is whether a
notice of disapproval trensmitted by the Govarnor and the
Legiclature to the Congrese ie¢ veliad and offective if submitted
bafore the Presldant has recommeniied Yucoa Mountain to the
Congrase. For tha reascns discucsed below we anaver this
question in the attirmativa.

The Nuclesr Haste Folicy Act of 1682 was based upon a
nazotiated conpronise which vocognized a state'ls yight ¢to i{ssue &
notice of disappraval after site oharacterization at three sites
wag comploted and the selaction by the Beoxetary of Ensrgy of a
single pite was made, based upon A conparative evaluation of the
three sites, The aliminatien of the Hanferd eite i{n Waghington
and the Daaf Smith County gite in Texas by the Anendmants Act of
1987 abrogated tha 1082 compromise and eliminated the head to
await the complaotion of gite charasterizatién and the President's
rocommendation in the particular ciroumetance sddrasped by AIR 4
and ATR 6, as wo shall show. :

Eection 114(a)(2)(a), 42 U.£.C. tblad(dgta)(a). of the
Anmgndments Act desoribed the President!s authority to recommend
ttetvueea Mountain aite to Congréas, Section 114 (a) (2) (A)
statest

‘622 SOTECEE 8D LEBPSES #XWd GS3/BW0 €019 68/90/17



1f after vecommendation by the Secretary, the
President considers the Yuooa Hountain elte qualified
for applicntion for a construotion authoritaetion for a
repouf@orf. the Prasident ghall submit a recommendation
ot such elte to Congress. .

It has Leen widoly accepted, following the ansndments ¢to the
Nuclear Wastae Pollcy Aot {n 1987 eingling ocut Yucca Mountain ae
the only e{te to bo characterized for the nationt's high=level
nuolear waste repomitory, that {f Yucca Mountain is found
sulteble for tho doveleprent of a vepceltory during aite
oharacterization, it will be recomnended Yro forra to the
president by the Scvoretary of Energy end in turn by the President
to the congross. Reoent confirmation of this gro osition was
oontained in Senate Report No. 101-£3 of the 101st Congrees,
dated July 26, 1989, aecompan{ihq the Energy and Water

davelepment Appropristion Bill, 1690¢ (H.R. 2696), gupxa. The
Report states in part: ‘

Yuceca Mountain, NV, has baen designated as the site for
detailecd aite charastariention activities, If the
Nevadsa etite {v fourd suitable sfter complation of site
oharacterigation, the sita yill be recommended for
developmant ap & reponitory and a license application
will be submitted to the Nucleer Regulatory Commission,
(Emphaais added}. .

The Presldent's recommendation i{s keyed to the Secretary's
recomnendatien, both of which may Le anticipated by the
Sooratary's preliminary determination that tha vucca Mountain
. eite is suitable focr dsveolopuent 28 & repository. Bee6 page a,
anta, regarding the gecrotary'e sction under Section 114(f) on
May 28, 1986, befote the cecticn was repealed. By hie
prelininary deternination of suitakility, the Georetatry has gone
en record that the sita {o regerded adnini{stratively as suitable
unt{l determined unsuitable.

The Department of Energy's siting Yuidellnos oontained in
10 CFR §60, promulgated pursusnt te Seotlion 1i2(a), 42 U.8.C.
101:2(a1, catablieh the “eriteria to be used to detarmine the
suitabllity of such candicdate eite for the logatien of &
ropoattorX." Section 113(b) 1);5}(£v), 43 U.8.C.

10133(b) (3) (A) (Lv)« The ?ut slines, hovever, were dovologod in a
fornm that presumes suitakility unless diequalifying conditions
are found. ,

A major criticiam of DOE's 6ite Characterigatien Plan by
the state of Navada {s that the DOE it ssarching enly for
tachnical data that will suppert the selection of Yuoca KMountain
ag a highelavel hualear waste rogcuihary site, is negleoting
studies that eould potentially d n?uulity the site, and thus i
attampting to support & deteynination of suitability at the

9
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expense of & rigerous scientific exemination. 6co State of
Neveda's Commenta on the DOE!'s Consultation Dragt Site
Cheracterization Plan (Geptamber 1968) and State of Nevade's
Corments on DOE!ew Bite Characterization Plan (Beptenbey 19089).
The Nuclaaruaaguxntory Connission hus voiced eimilay
criticiens. :

~ technical suitability, we nust vecognite, largely has to do
with the radliologfcal health and -ntaty_uapeoés of the disposal
of nuolear vaterialn, a field that Congrass has ecoupied since
the shactnment of tho Atomic Bnergy Aot. £8&, 2.8 E;gxx;figgn_g
jnam.nunnmm{ﬁﬂ)m. (61 U6+ 190,202 (19837,

Nevada has heen acoordesd substantlal health and safety oversigh
and monitoring rvasponsibilities under the NWPA) the Arendmants
Aot did not slter the Stata's oversight over the Department of
Energy's technjcal evaluation of the site. gas, .;g; AV

» 777 F.24 829 (oth cix. 1985), Nevada ¢ tlo als have
the opportunity, in kooptng with the State'e oversight role, of
identifying disqualifying facters vhioh would bring the asite
characterization procens to a closo.

I, a dlsqualis 1ng conditfon {s found, site charace
terlzation nuet tarninate and the Yuaca Meuntain site nust be
raclaimed., Section 113(c)(3), 42 U.E.CQ, 10193(0) (3), providas {n
this regards :

If the Beoretary at any time determines the Yuooa
Mountain site to be unsuitable for development as e
repository tha Beoretary shull == (A) terminate all
e{te charactorieation activities at such site) ... (D)
ti§° reasonable and necessory asteps to reoclaim the

8iCQ <.

HWe reach the preliminary concluslon that factore affecting the
technical sul abxmtez ¢f the site vhich relate aclely ta the
abtltt{ of the site to contain the radioactive waste during the
operational lifetimé of the repocitory 4a not provide suitable .
reagons, at this btirme, to support & notice of disapproval {n ade

PEpgp—

: u In & lettar to Stephen K. Kate, Diractar, O€lce of Geclogie Raporitorles, VSDOE, dated Nareh 7,
1084, Robest L. lmunlng. Bfvisten of Kigh-Lavel watte Managemint, Offfca of Kuclear Naterfals Gatesy ond
Safegvards, Wuelaar Regutatery Camistion, remarked en tanalf of the KRE etatf ralative to the Consultlve Graft
Bite Charectarization Plom

The KRE aratfed pest fundamental techaleat eoncern with the COLEP B O fallyre o Fedegnlce

ths range of elteraativa concaptusl madels of the Vuees Hountaln sfte that can B Supported

by the extating {imitod data Rate. ... (1)Ma slte charsttarization progrea prasented dppears

pmurllr é13fgrud to gather avidence In aupport ¢f o prafecred conslptuat Modet rather then

to odtala ¢ thoreugh wrdarstarding of the glte and the datd mmtanttry te fodcs The

VnEerRaint(as aBeut wOILh Eenceptual model Baxe pirtrays the Yuces Hountaln aite,

10
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vance of the completion of site characterization.' This docs
not mean that tha State muet etand by helplessly vhen die~
qualifying conditions ave discoversd. The structure of the NHPA,
as amended, permits the State to petition ths Bocretari. based
upon disqualifying faoters which the State has {dent{fled, and
unlees the Seoretary has evidence to vefute the Statats position
he must terminata site characterisation program hased-upon the
geotion 113(c) (3} roguirement, gat forth, gupra. g£ag ALKS

10 C.F.R. 960.3«1~5; Section 11%(a) (1), 42 U.8,C. 10130 (a)(1).
Congress, ih the oxaroise of {ts preemptive authority, however,
has reserved until aftor the Precident's reconmmandation &
resolution of disputed quostions of site suitability based on
radiological health and aatat¥ fuctoys underlying the &tate's
statement of reascng {n A notice of disapproval.

The foregoling discussion ef technical guitability doas not
epply to the Stato’s ressons for rejeoting the repository whioch
are otherwice within the stata's competence and either not within
the congress! caprbility te preaxpt or not intended to be
preempted, The POLE case, gupra, held that atates ars not
preempted with repeard to fieononic and environmantal aspeots of
nuolear pewer genération.” The United States Suprome Court hus
hold that, in the sbsence of reenttlon. e Btate is corpatent to
objent to and pregiude the shipment of all of & partioular tyfe
of wagte into the State provided §t may be aceomplished by not
digseriminating against interstate counmerce. E88, RiGas 14

£ Jexpey, 437 U.6. 637, 626=627 (3978)¢ AJR 4
and AJR 6 when read with AR 222 establich a comprehenaive
legiclative schene of highe=level radicactive waste exsclusien fron
the State whioh is not preompted and which does not disoriminate
against interstate conmmerce, .

The grimary hasis of the Legislature's objection to a
continuation of the vepcsitory siclng program &g stated 4in AJR 6
was gociceconemic and environmental protection, As originally
introduced the lanyunge of twa “khercts' provisions stated the
primaty reeson for the resclution as viewad by the thirtystwe
sponsora in the Asseanbly: )

" €1te characterization (asofar s It relates Lo a propaned repositary fa defined §n Gection 2¢11)(D),
62 L.8.C. $51010212L8), of tha NwPA st

[{}) sctivitier, whuthar ¢n the ladoratory ¢r fa thy €lald, undertaken to estadlish ¢he geslogle
cendftion and Eh Fanges af the parateters of & condicae alte ealevint to (he ledation of ¢ Pepaattety,
tnetuding borings, eurfaze encavatlons of axploraléey evafts, Lintted subsurface lotaral wxsivaticrs,
wxeavpticns and boflngs, aad tn gity testing racded to evaluate the aultablifty of & candlidate ¢fte far tha
tocatien of ¢ capositery, tut aal Including pratifinary Daringt and geophyaical tasting ndeded o assess Whather
site eharactettaation shovld be undutiaken,

b The S1ate of Californte uat Aot praotad free conditioning the condtruction of mslesr powsr
generaticn fesiiities on econamic o envirormental greunds, Callferals maintained and the Court of Apprale
sgraed ghat Cattferninte Law prohibiting new fucleat conntriition based UOOA the Lack of & pataneat ming of
vazte dlepoeat was not preetdter Becauts (he taw Mwax glned ot econaalc problem, sat radiatieon haxgrgy,v gALe
sy 213,221, The Guprome Court affirend. Ees p1ge bo Trite, 7 Cealogy Lav Owarterly, €19-129 (1929).

11
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Whereas, the placement of a porpstusl repository
tor high-levnl radiosctive waste in tha gtate of Nevada
could maverely damaga, {f not, completely ruin, the
econcny and unnvirenmont of thia state; and

Whereas, the United States has no right te
destroy the eoonomy and anvironmant of this state,
which the Nevada legislature {s empowered to protect
and prossrvel &nd ... -

It s t'ndn.{ apperent, deespite the faot that the £inal language
wvas anelforated, that the basig of the leogislature's concern was
irrepatable &ndl unconponsated donuge to the State's economy and
enviyonment.' Thoso ave interesta which are not preemptrd. fae
Atenic Energy Aot, Eeotion 271, 42 U.8.0. 3018, and seotion :
27‘(“’, 42 U.B.C. 3021(K)¢ 160 6 - t?..‘
46¢ U.B. 238,256 (1684):1 [ ﬂﬁmgannng , 683 F.
gggpégzoos.tom {E.D.N.C,, 1868)1 QAL g : : 11 F. Bupp.
[}

1 (N.D. Cal., 1969)} . 8,
gonpany, 88 L.W. 2126 (18t T A T TR T August 3, 3985}

Uniike the situation which axisted vhen thras aites ware
available and subject to a comparative evaluation after site
characterigntion, Jeopardy attached 1mnedtatol¥ to the Yucoa
Hountain si{te upor: the ocourrence of twe conditions: 1) the

14 prelinirary (indings published by the NHevads Huelsar thaste Prefect Offfco sugguat that the
percoptions of risk and the argative fragesy attending ruclesr waste dicposal When saptified by the Redle may
signtficantly tmpace Navadse'q taurien fncustry anc in-n’gretion for busingss and ratizeminl pusposes. 800 0.g.
Tutch Fountaln Sacloacorcmio Praject, an tntarta keport én the Ctate of Kevada Rocfoscononte Stueiles, mm
Dy Mountaln West Resesrch for the Nevadu Agency fer Nuclear Prajecta/iluclunr Uaste Project Offfee (RO-tL-
022:40, June 1089). The atligmatiaing effect of thast tepacts presant ¢ contimutng problem for the Ttete's

tmuﬂw branch and Legfelatyres §in fon. 24, infey
While we sreass the CM!'“c‘u'\wlc up-'m el the notice of dlgapproval, efattar chledtions piy be

sdvsnced {n tares ¢f enviromantal {agacte, The wtatantfal defects of the KWL ta tarrs 6f etviracmuntal
protactien and the anvirormantal record of the Separtaint of Erargy At the 127 aftes under 8¢ contral epask
or themtaives. §a1,.4.4.0 . : :

4. Lemoad, C. Kalona, B. #leteck], preriea's, n;um.mnmy.a%mm.u:u.um
maw‘.smumﬁ.’u.mm. $4 intera, J.ﬂlﬁmmm tclonce 2% (1907),

J. Lendng, €, Natone, Lepiueed for bactatony sbogt dustegs Vante Blspagat, 34 tatern. 4. Eavircramntsl
Seherce 263 (1909), -

4. Lemona, €, Maleng, 18 g:[u;’ gealet . stiona
m.mumml.'zm:x. n'm tavironmantgl Managamaat 431 (1989},

. Kalene, E2 um_:m:.:mm lear daste Renoritory A% Yueea Moursain
Kaxacls, O lm!re‘m*ﬁ?%m%nunt faview 77 (%W '

fe¢ aleo;

8. Clary, K. Kreft, L Atunggoant Ant { en
betfcy Ctudles Raviiw 105 “ﬁf,f,.‘, 19805, Potisy Saliures Jhe suslesr Waqte Boticy 2t .of 1002, &

Y]
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'praximinary determinution of suftability and 2) the elimination

ot other candidate eites., The Gtete was then contronted with the
innediate nood to essess the Inpacts to {ts legitimate interasts
and tao timely oxarcise the optione that were avallable ¢o
regfeter its cpposition and purrue {ts remedies. Tha notice of
di::pproval undexr considoration herein is merely one of those
options.

Congress waived the requirement that the Statets notico of
diespproval be submitted aftor the Présidentts vecommendation by
provfdlng en altnrnative procedure based upon State 14v as &
substitute for the prosadure conteined in paragraph (2) of
gection 116(b). The phrage "Unless otherwise provided by State

" law,® which precndes tha balunoce of the sentence, ®the governor

or lagislatur¢ of cach state shril have authority to sudnit a
notice of dtaaggwoval to the congroau under paragraph (al;“
nuggeste that the State maz gubnit its notiee according to the
procedures ¢stabligched by Stato lew vather than or in the
alternative to the procedure in peragraph (2). %This alternativa

.~ does not app1¥ to a notice based on the technical considerations,
n

08 ve have pointed out, because federal lav rathepy than gtate law
is doternminative as te the timing of the radiological health and
nafety technical matters. There {s ne apparent réeasen, howovay,
vhy the Btete law alternative should not agply to a no&ico of
disapproval bhased upor sooicesononic impact analysis which ig not
dependent upon site charucterirstion and is not preecpted.

The phrase YWUnless otherwise provided by State law" has -
opecial significkince {n relation to Nevada law, In 1981 thoe
Meavada Legislature aménded BRS Chapter 328 velative to Btate
oongent for governmantal activities on federal lands and for

" aepsions of Etate jJurisdiction te the United Btates. In

particular, the Legislature enacted KRS 3:8.018 which provides:

Upon ufflioation hg an cftlcer of an agoney or
instrumentality of the Unjited States in acoordance with
Claupe 17 of fection & of Article I, of tha
congtitution of the United Statos, the legislature, or
the legiclative commicsion when the legislature {s not
in regular session, may by resolution cede ooncurrent
criminal juriedfetion to the United States respsoting
any land held by the Unjted Statos for thes ereotion of
forte, magaeines, arsenale, dockyards or other nesdful
bu&ldiﬂqa. er for another governnental purpose
authorized Ly the Constitution, subjsct to the
cogdégéoggc-ggsreaurvatfiggioat gorth in this Bection
an » [] 'mm ! n&-’m
diotion mey h¢ ceded o)

ature vhen in vregular gesgion, (Emphasis added).

g£en aleo Pandleton v. Ftata, 103 Nev, 88,734 P.2d €93 (1087).
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The jurisdiction required by the tederal.govarnmnnt to secure the
integrity of an underground nuolenr repositery for 10,000 years
nust be exgiusive as this offica hug cpined on previous
occasions.” £ag. 8.8, the informal letter opinion addresded to
Robart Loux, Executive Director of the Nuclesy Waste Prejast
oftice/Nevada Agency for Nuolaayr Pralfotn dated Geptenber 22
1968) pee 2lud, the State's complaint in .'ﬁo.
66=7308 (pth °1ril' Novada v, Rurfexd No. 69-18274 on appeal (Pth
ci¥«). The Logi ature, consoicun of {to own statute,
326,078, direotly addressed tha Article I, Gection 6, Claouse 17
{esus in AJR 6, &3 it vas required to do, if at all, {n regular
sespion. Vo muet presuxs that Congrees la avars of the
vequivenente of Article I, Seotion 6, Clasuse 17 and that Stato
legialative aotien is necessary to invest the Federal ¢overntant
wi h the requisitae Jurisdiotion to acconplish the repository :
elting program. gecticn 116 of the NWPA} Article I, Section 0,
Clause 17 of the constitucion and NRE 326.075 axe in ,
in relation to the notice of disappraovel aince all thes derl
with substantive mnd prosedural &ppeacts of Btate consent and as a
conseguence must be construed with reference to eaoh other. :
sinoce Nevadu's legielature macts Ir ragg!ar cossion only at twos
yoar intervels, the enly way that the thres provieions may b¢
conatrued 60 ae to give effect to each {e to racognite that the
tarm fUnlese othervise provided by BState law® permite gState law
which esteblisches biennial veguler sessions of the legielature
Hev, Const., Art. 4, § 2), to supplant the €0 day time period in
oction 116(b) (3) of the KWPA and parmit & timely notice of
disapproval to be submitted during a regular session. Ue balleve
that suoh an interpretation is logicsally sound and oonsistent
with the intent of Congrecs in relation to Congress' ressrvation
.0f 1ta authority to resolve egntltﬁﬁt in aiting activities whion
ave ripe for Congraeasional aotien,' oOur 1ntoﬁ§:etatton ie
canglstent with the congresaional history of ehe notice of

LR Regutatery Comilnaton paqulremant fn 10 €02 60.921 previdesr ®Joth e gatlegic

eapository eperations arqd 0%l tha controlled area shuld be ecoted (n ond on lands that ara oithe? actuired
turds under the Jurlisdiction end control of 00K, or Linds parsamantly wSthdrown and rasttved for L8a uie.®

i In Dctobar SOM cturtng conaidaration of §.1291 ¢ bILL evthoriatng spprepriations for the Nuelear
Reglotory Comigsion, sn encridmnt was offered to the NP5 vAleh readiy

Sectlon 128, The proviefons of Cectiony 113, 118, 1P, and 118 of this ewbritle edstl

seratitute the extlusive rlghta ¢f participation by oa affected State o Indlan tride (n Qo

plamaing, aiting, Covilopmnt, ednitruction, o’ earmm of & ugotmr - oF & pohltored,

ratrlavable aterape faeftiny that (o foquirad to &1 Uleonand by the Camigaion;

that mathing In this Ast ehatt greclves any recogntsed Fight of oy $tate ef Indian
::cﬂ'u‘ndn aninting law with rFaspasl (o aveh fepasitory of monlteced, retriavable gtorege
b £

The shandment uat relectad besavse the Hights whioh the aponasrs were steanpting to praserve under both faderst
873 gate tav werd dremed atreidy evbodled in the WA, fxi, Lot llo.t'” ' m.’o'um (datty ods, (xt0ber
10, 19843, W batiave that {R vt Mot only Kavadate paseltting suthortty whieh the aponsors were .tm,pm.
;gap::s;r:: 07 that Loraress reauired BOU vo recognisn but previctons such as €hosn €oatained §n NAS Chaptar
(11 :
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.diaatpravax and the twe house override." Given the carefully

erafted comprorise underlying the YWPA va believe that the

"Unless othorwise provided by stuteo lav® language was Congress'®

atterpt to be cognitant of the "manaitive interrelationship

boetwaen statutes ndopted by the coparate, yet coordinate, federal

end gtata sovereignties," in an ¢ffort “‘:o»nuononc fthe

operation of both nt.atutor{ schanen with ene another rather tlﬂ
J Jynch, Pierce. Fenn:

holding one oomplotely ousted!,* Mg
Anith s Wara, 434 V.6, 117,127 (1973).

pray G -

1 Senator Praxnics offared Anendmant Mo, im 1575 whieh ua1 debiated on tha floor ©f tho Sarats on
Decombar 30, 1982, Passigy @l the amercent eatadliched the notice af dloapprovat Language and the tuo house
overeicde. Bes 127 Cong, Rec. & BALD « 15480, Genater Nitchall, mow Genats Rejority Leader, apaskirg to the
Proxnire emandunt $18teds '

Tha amendmant, shich s atmiter e the eriginal Noute Langusge, would racuire that o
Gtatets odjection wau{d stend wptess bath Novves of Congrans vote to evareide the obfactlon,

Tha differen:s Batueon the tus provistons 45, &n the gurface, & ailn ona. But the
cructal differencs conters §n whare the But?tn of preof tles ence the State regteters an
ehisction. The fanate ond Nouss Bitle plece th burdes of prost en the Stata. Tht State weuld
effactivaly be farcaf ¢s donvince ore Weuss te autain fts sbfections

Tha emendaent, ©1 the ather hand, qumaummmq&%
;’um_fu_ « 1 DOE daciden on ¢ spetific aita on the hasls of & ’
of eongidere ¢ 010 only right that the Facieral ngerdy ghould badr the rasporaidtiity to
sonvince beth Nowres of eha fongrass of the virtupy of fis deatslon, ,

&4 Goth DILLL are pragently uritten, the Bepartment of Enefgy coutd deelde
en o apaslific site, but be ¢n ns way conpatied to argue for that afte Bafols tha Congless.

sr, Presidest, thare (s po fasue of gradter foportonce §n thts Saglatation than the
eighte of states and ¢rdinary cltlyens to partte’pats §h the evatuatien, sit nr. ord Licoruing
procesata. AT the Mart of e publie participttion distuezion {s the ahtlity of §tates to
objact te the propost:d siting of o ceposttory and ¢ be Insurod of ¢ (alr &rmn after guer
$neblectien fa rade. h16 eManctent would guarantes (afcl thge ¢ ftatate cbjections (o deatt
uith tn o folr and conprehsntive tarner. (Urphiants added).

120 Cong. Rac. § 5652 (dally ¢d., Decenbar 20, 1083)

buring the debate rgarding tho tamnon amencumt ¢ Apeit 29,1982 vhlah was elnllar ta the leter
eraceed Proxatce onendvint, Bonator RTagle spoke to the Canven sndncnt ay tatlewg)

The Cannon amsndient wiLL establish an ufadmd tongrasaional pracess, that (s fa tha
Mtfonal faterast, But LIlE put thy burden af 44 u:g' the nite oA the gavarameat FRtARF than
oA the State. A Congrass ghoutd B brought fnte the siting process, and should feres that
Giclaton with an atFirmative vote.

e b sure, tha burden of prodf witl be o difficult Job €ar the gavarament, but it
taalty sheuld be aa diftlectt o postidle. U¢ ant fmm vary earefully {n thig sres, end
b:‘:en'xc;\t' that the Qletes have o cldht to apperl, e Raard, ond Pospibly Co madify the
¢iting decigtons. '

: w ¢ to not wrwpal for the Unfted Gtates to leek fo otate law for the cth. apticatfon or
vindleation of lupertant fediral Intarasta. . Etlliﬁ.&-.ﬂ"!!l“!il !uﬂ_‘_‘:ﬂii,‘g‘ £29 .6, IN
71y in e ﬂ; of Mg gt Cras 4 rn'm}x‘:.'. h’l Cal. 32d 608, 740 £.3d 324, 243 Qel, Ip!;. 837 c9thy,

a anled gub pow,, Catifernls v, dinltes Statsy. 109 8, €. 74 CCetober 2, 19880 W N
o u;;.ﬁ.c lu“:iu 841 01520); asaAlse Gunzenty Trgas Lo, i Y00k, 326 V.8, 89 (1008); Butes of Coclaten
' 8eRe ]
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The quoation of inpacts to Navadate economy and environment
which may rosult from nits sharactorization and subsequant
vepesitory siting activities hap, baen addrasged §{n a variaty of
state reports &nd publications.' OCongress directly invited an

L -t

Our snatysls reccpnlzing the rete thet gtate law plays 15 diretted priserily to th preservation of
an oppattunity for the Navada Legigtature to exarclies an affuctive veto tn the ferg of o metisq of disapprevst,
&viul‘ the govarpor §s mat congteained by the &0 day window Tn Bection €15(D) a8 ha hie o eontinuing
oppartin iy to aitnlt hls own potlee of dmﬂmm Assmirg for the seke of arpment, That Gection 116(h)
ware stefetly comttrued withaut fegard ko kRS 328.C73, ard that thy govarncet were ee dlapaied, he covld
fruatrate the Leglalature’e opportunity whare the &0 uindow ecturead during the 18 penths sheA ey
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- topics as requiring immodiate attunticn by

early $dentification of impacts likely to result fronm aite
oharacterization so that ropedial measures could he applied. S6ee
geotion xze(oitli(n) and 126 (¢)(2)(B)« Tha Btata was provided
¢inancial assictance to prepare and submit & sociceconomic impact
roport to the Seorutary of Energy under seotion 116(0). .
Additionally, the Becretary was direected to subnit a report to
the Congress undey fection 175 of the Amandments Act.

gection 176, 42 U.£.€. 10174(c), required that within ons
year of the Nuclear Waste Policy lngndments Aot of 1987 "the
gecretary shall report to Congrens ¢n the potantial tng:otc of
locating a ropoeitory at the Yucce pountain site” sett gorth
gourtean upeoific xOvorhtn? topice inoluding ®tourism an
eoononmic development® and fithe potential loss of revanue and
guture econonic growth.? Cohgrens obvlounlx regardsd thess

irvecting submittal of
a veport within oni yesr, The Dopartment of ¥nargy supertioclally
addressed tho socicesonamic impacts o the Southern Nevada area
gg,Lt; ggotion 178 Report to the Congrass dated Dacenbar 1968,
E/R¥»0208. |

The DOE'a gection 178 Report and Nevada's AIR 4 and AJR 6
have properly joinud tha ssciceccnonic {mpact iasue, the
rasolution of whiclh, if praperly prosented to Congress was
su:joet to the latter's resoluticn by {naction or affivsmative
voteé. N

The Teanmone stated in AJR ¢ and AJR 6 identify a presant
basie for diacontinusnce of the topoaitet{ program, It can not
ba maintained that the Gtate's objaotien ia premature besause
gerjous effeotes of the nuclear wagckte induced stigmatisation of
the Southarn Nevads aven may ba cumulative and {rreversible
during and following tha aite charactarieation pariod.
Furthermora, recolution of this chjection {8 not dependent upaén
eite oharaatorisation.

The Amendments Aot identifled aconomic, soofal, public
health and eafaty, and anvirenmental impacte that ave 1ikely te
result from the ¢ite churacterieation activities at the Yuceca
Mountain eito for aarly and special conglderatien by inviting
repoxts from the State of Hevada and affected units of lecal
government and from the Becretary, We balieve Congress intended
to be brought into the diting precass to vesolve legitimate
obteotions ralead by the Btate concerning thesé subjeots. Ws do
not believe that Congress intended te becoms involved only aftey
major damage may have occourred.

L

AJR & and AJR 6 wsre tegtalative rusponses In pert te drafbe snd dlscuasions of tha tepert EiApiled
by the Navads Mucloar Vaste Project Cffico concerning projested dsclescontate Impacts. Soe f.n. 16, gune.

by

=3q7 QAISCRS N L IRPCAS #xH4 ASI/[ALN ap:aT (-Ve--Vaks



cw o
- <

AL

In offoct, Congrens has invitad a full explication and
resolution of tha impacts question. Bath the Btate and DOE have
responded and Congreos has bheen fully advised by appropriate
gubmittals from each. In view ¢of the facts, we cannot asorids to
Congrese an intent to ignore potontially {rrepavable and
unconpensated soolocconomic and anvivenmonta)l {mpaots that may

- aridee from furthex repository siting activitics. To do so would

impute a calleus dieregard on Congress’ part to the State's
ezonenic health and vther important intevests, Wa are not
prepaved to {mpugn the intagrity of Congress in this mannex.

Advance notice of dioapgr@?&l by tha Governor er the
{elature and the Congrassjonal attention triqggrgdtgheroby axe
a ®

7
_ bogh responsible nnd appropriate given the feot

Department of Znexgy intends to epond billions of dollars of the
cltieen ratepayer'e contributions for tho puypose of site
characterieation., £ao Eeotion 202 of tho NWPA, 43 U.B.C.-

10132) Section 111 (a) (6), 42 U.6,0, 10131 (4] (6], rurthermora,
early leglaglative action is the hopt assuranca against later
¢laine o catopcol. acgiosgenco und inplied consent which may be

direotaed ageinst the Btato.™ ggn, sug., Erovn v..United States,
802 F.24 837 (1977%)

¥e conafder it agpzo riate to addregs another reQuirenent in
Saction 116(b) (2) of the NWPA which pay sffect the Gtate's
roliance ugon the validity of AOE ¢ and AJR 6 as & notice of
disapprovals The section states thats

Such notice of diwapproval etall be accompanied by &

statemeant of resscns explaining why euch governor o

i:qig&::uro ¢leapproved the recomnended repository site
Vo .

Referance to AJR & disclones two WHEREAS clauses in support of
the Resolver AJR § containe efght WHEREAE clauses. These
rvecitale are eguivalent in form and content to a statement of
reasons. : : " :

A tinal {nquiry is whether ‘the resolutions were communiceated
to Congress in a form which Cengrass should have vegarded as
o{!lalais:?ticc. The Noveda legislative Nanual for 1989 provides
at page _

A joint reselution le pegsed by both houges i{n tha
sama mannev, a8 a bill. It, toe, nmust be signed by the
governsy it {c a measure amending the
ecenstitution of the states of Navada. Joint resolutions

n The Leatolaturs aditad at tha aattlast posstile tied Cotieutng the 1687 anendnents which Scantttied
Yuces Kauntatn as the only ¢ite ta be clisranteriyed, ]

¢
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. notice of disapproval ghall be cone

" are used for the purpose of reguesting the Congress of
the United gtates, ¢ President, & federal agency, or
menber of the Novada Congressional Delegation to ;
perforn soma adt balieved to ba for the best intereats
of t¢the atate or nation,

¢ Nev. Qonst, Art. 4, Sec. 16, It is reasonable to

: g%%c udo that Congress, having boen momorjalized during previous

years through joint resolutions from the Nevada Legislature,
would regard the statets joint rosolutions, AJR ¢ and AR 6, as
valid comnunications when made {n tho foxm traditionally used for
this type of commonication with the Congrass. -

A He note that coplen ¢f hoth resolutions were transmitted to
the President of the United gtatas; the Vice President of the
United States as the presiding ottieor ot the 8Senate, the Sperker
of the House of Represantatives and o eunoh merher of the Nevada
congrassional Delegaticn.

- Baced upen the -foregoing analysis, ve are of the opinien
that a valid and affective notice of diaapprcval has baen
subnitted to both heuses of Congress, .

Having established the validity of the notice, we now
address the implications attending Congr¢es' failure to enact
within 90 days & ®jeint raesoluticn of repository siting
approval.! We address this Inquiry with the aprr:grltto
addpmonition that congress' wilence is & political choloe comnitted
golely to Congresn! dicoratien, which admits of no sorutiny and

%:923, Justiocieblu., £08, £.8., Bnker.v..C0Xr 265 U.6. 106,217

Insofar, &8s the presant gtotus ef the repository program in
Nevada {6 concernsd, wo must lock ta the Klatn meuntng of the
fedoral statutes. 8ection 116(b)(2} of the KWPA provides that *"A

dored to be subnmitted to the
congrass on tha duto of the trananittal of such notice of ,

disapproval to tht Bpenker of tho House and the President pro

tempore of the Senate." As {ndicated in iour opinion request,
ou gigned bhoth AIR 4 and AJR € o) Agril 9, 1589, We hava
ndepondently verified that the resciutions vere transnitted aon

: Beotion 116(c) (d)and(e) established the proceduras whioh
Congress imposad upon {teelf when a notice of disappraval is
eubmitted to it. 6ection 118(0) provides in this regard:

(¢} CONGRESFIONAL REVIEWS Of PETITIONS.wsIf any hotice
of dinagprovai of & repository alte designation has
boon submitted to the Congress under geotion 116 or 118
after a vaconmendation for approval of such site is
made by the President under section 3id, such site

19
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shall be disapproved unless, during the firat periocd eof

60 calendar days of continuous sepeion of the congress

after the data of the raccigt by the Congress of guch
©

notice of dieupfrov&&. the Congrans phuzes a resolution
of repository siting approval in sacordance with this
subsection appreving euch site, and such resolution
thereafter bocenss lavw,

© It {s clear that 90 czlendar days of continuous session have
olagaed since AKrll 19, 1969, £e0,p.9.. Bection 1156(¢),42 V.6.C.
10838(f). WNelther the Sonute nor.&he Kouse of Representatives
has addrecsed a resolution of rcpnmitor! siting approval as
required by the procedures in gedtion 2 6(0{ and é )« AS &
oonsequence, we are of the opinioen that public officials of the
gtate of Revada ma¥ Justitiably rely upon a olaim that the Yucca
Hountain eita {s disapprovad by Congress and ehall not be
oconnidered for daveleprent as a reposajitory.

our opinfon that Congress hoo decided to abandon Yuooda

Mountain {8 holutered b{ the fact that tho Conference Report
gReport No. 101+236) dated Baptenbor %, 1989 to acaompany H.R.

696 suparseded tha Senate Report dated July 25, 1989 whioch had
nade extensive referonco to the nasd for continuing the site
cheoracterigation program at Yuoccs Mountain., The Conference
Report fs silent with raspact to Yuooca ngntaini the {mplications
of puch & silence are raintapoed by Congrenst silence in
addregoing AIR 4 and AR 6,

CORQLTRIOY
We £rankly recognite that there {e¢ a great deal of

‘uncertainty in terms of Congress' own aecassnent of the etatus of

the high=level vaste progran, hoewaver, we are left with no
cholice, based uporn Congress® ectus]l response, hut to coneclude
that because the legislature and the Governor of Hevads have
unaqulvocal:¥ éxpressed oppoaiticn to the continued t:ogran to
site a repository at Yucct Wountein based upon conmpsten
authority and material roteons, Congreas has acceded to the
State's wishes. fHuch & conclusicn is congletent with concepts of
foderaliem and the constitutionnl requivement for consent in Art,
I, Gegtion 6, Clatise 17, and We conaider it cupfortad in fact and
ap a matter of jav. Weo are therefora of tha opinion that the
Yucca Mountain site $n Neveda {a dlsapproved.

L . —

" s tx atgnificmt that the appropriatien ta the State of Nevada way Padhiced Crom 611,000,000 for
the 1980-87 flgcat year o 83,608,000 for the 4989:00 fiacal yagr, with an additionel 85,000,000 whleh may by
previded to thi €tata of Newda, 0% the diecration of the Secratity of Emargy; This reduction In thy Ststa's
evurdight arent would be encrutud glvan the (et thag the €RaTa‘e nead (& funds G5 greatant during the aite
craractaritation partod 41 L5 werd Aot Cor the ERate‘a recently Lepletated cotiey positien.

0
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" With respect to the ponding applications for parmite, it
appeate, based upon the toregoing ¢enoluaiona, that they are
poot. We advige you tharefore to direot the agencies ¢onaigering
such paynite to oconsider aotion uper the appliocations ae '

UNNeCEBBAYY.

I we nay be of furthor sesistence (n this matter pleass do
not hesitate to contsct us.

Veyy trul zeurl ’

BR2 No
APTORREY GENERAL

Dep

. awainston
Attoyhsy general

Hus:ics

a
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