
THE SECRETARY OF ENERGY
WASHINGTON4. D.C. 2O5.

September 7, 1984

Honorable J. Bennett Johnston
Ranking Minority Member
Committee on Energy and

Natural Resources
United States Senate
Washington, D. C. 20510

Dear Senator Johnston:

I am writing in response to your letter of June 21, 1984,
which dealt with disposal of spent nuclear fuel under the
Nuclear Waste Policy Act. In your letter, you expressed
dissatisfaction with the completeness of the General
Counsel's response of May 30, 1984, and stated you had
requested 'an opinion on the legal obligation of the Depart-
ment and the Department's authority to take title to spent
nuclear fuel in the event that a repository has not yet
commenced operation* by January 31, 1998.

In our original letter, the Department stated a firm
commitsent to accept for disposal, on an orderly schedule,
high level radioactive waste and spent nuclear fuel not
later than January 31, 1998. The Nuclear Waste Policy Act
provides clear intent and-direction for acceptance and
disposal of spent fuel and high level radioactive waste by
the Department. The Department is authorized to implement
the Act through contractual commitments. To this end, the
Department plans to incorporate into its contracts provisions
which specify the minimum amount of spent fuel and waste
which the Department will be obligated to accept, not later
than January 31, 1998. Since these contracts have not yet
been modified, it would be premature for the Department to
speculate on particulars that might ultimately be incorporated
in any or all of the contracts. However, unless waived, the
usual remedies and defenses provided to parties contracting
with the government would be available. Pursuant to my
authority, it is my intention that this commitment in the
contracts, together with the overall thrust of the Act, will
create an obligation for the Department to accept spent fuel
in 1998 whether or not a repository is in operation. This
should enable utilities to plan for their projected waste
disposal needs with confidence and certainty.
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With regard to your question concerning whether the Department
has the authority to accept spent fuel and high level radio-
active waste in the event a repository is not yet fully
operational, I have been advised by the General Counsel that
section 302(a)(1) of the Act vests the Department with the
necessary authority to accept spent fuel and high level
radioactive waste beginning January 31, 1998, in such a
circumstance.

As you know, there is much to be done between now and the
1998 date to ensure that we meet this deadline. I would
like to personally assure you that the Department is totally
committed to achieving this objective.

I hope this information has been helpful and responsive to
your request. If I may be of any additional assistance,
please do not hesitate to call upon me.

Sincerely,

DONALD PAUL ECDEL

cc: Honorable James A. McClure
Chairman, Committee on Energy

and Natural Resources
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June 21, 1984

Honorable Donald Paul Hodel
Secretary
U. S. Department of Energy
Washington, D.C. 20585

Zear Secretarv Hodel:

For some time I have been concerned about the Department's
nuclear waste program. In pursuing this concern, I a.ave put
several questions to Departmental spokesmen. Recently, I
recelved a rather extraordinary letter from your General Counsel,
Thecdo: e . Ga: rish, responding to a recuest that I had ..ae c'

* ..e >-e ar:.e n: fcr a -. eo- r a n oc-n th'e De a-tme^. ' s
a..zerretaticn cf certa:n provisions of the Nuc.ear easte Policv
.c: cf 1962.

; had asked for an opinion or. the legal obligation of the
De~artment and the Department's authority to taKe title to spent
nuclear fuel in the event that a repository has not commenced
coeration. Garrish's reply was as follows: "...(W)e are not now
in a position to analyze in any meaningful way the legal
cor.secuences raised by your question...". Copies of my original.
questican and the Garrish response are attached.

The only sensible interpretation I can put on this response
is that the Department does not want to provide an answer to my
question.

However, I think the question I asked is an important one
that deserves to be answered. The nuclear waste program is going
to cost utility ratepayers billions of dollars. The assurec
acceptance by the Federal government of the utilities' spent
nuclear fuel is the essential feature of this prosram, and the
Department simply cannot expect Congress and other interested
parties to tolerate uncertainty about the Department's view of
the statutory basis for such acceptance.
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I urge you to request the General Counsel to carry out the

analysis I have requested, and carry it out promptly.

I look forward to an early reply to this request.

JBJ:bc

cc. Theodore J. Garrish

k



Department of Energy
Washington, D.C. 20585 May 30, 1984

Honorable J. Bennett Johnston
Ranking Minority Member
Committee on Energy and

Natural Resources
United States Senate
Washington, D. C. 20510

Dear Senator Johnston:

Your letter to Secretary Hodel of April 23, 1984, sought
responses from the Department to five sets of questions
relating to implementation of the Nuclear Waste Policy Act
of 1982. Please accept my apology for the delay in respond-
ing to your second set of questions, which requested the
views of this office on the legal obligations imposed by
section 302(a)(5) of the Act in the event a repository has
not coimenced operation-by the January 31, 1998 date contained
in paragraph (B) of that section.

The Nuclear Waste Policy Act of 1982 was passed with the
presumption that a repository would be operational by
January 31, 1998. The Department fully intends to meet this
Congressional objective and is currently in the process of
taking the steps necessary to ensure that we fulfill all of
our corresponding legal obligations under the Act. Therefore,
the program which has been developed by the Department to
fulfill the requirements of the Act is designed "to assure
acceptance of waste for disposal by January 31, 1998." */

we believe the-±ntent of.the Congress when formulating the
Act was directed toward commencing disposal operations by
1998. The Department is totally committed to achieving this
objective. In light of this commitment, we are not now in a
position to analyze in any meaningful way the legal conse-
quences raised by your question as the Act was premised upon
the existence of an operational repository by the January 31,
1998 date.

*/ U.S. Department of Energy, Office of Civilian Waste
Management, Mission Plan for the Civilian Radioactive
Waste Management .Pwogram, Volume I at 1-1 (Draft,
April, 1984).
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it is also important to note that Section 302(a)(5) clearly
contemplates that the Department, not later than January 31,

1998, will accept for disposal, on an orderly schedule, high

level radioactive waste and spent nuclear fuel. To implement

this section, the Department will incorporate into its

contracts provisions which specify the minimum amount of

materials which the Department will be obligated to accept.

We believe this approach is the best vehicle to ensure that

utilities will be able to plan for future waste disposal

with certainty.

I hope this information will be helpful to you. If I may be

of any additional assistance, please do not hesitate to

call.

Sincerely,

eodore J. Garrish
General Counsel

cc: Hcnorable James A. McClure
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