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This is an uncfficial transcript of a méeting cof the
United Statesxs Nuctlear Regulatory Commission held on
1/24/86 . in the Commisslion's office at 1717 H 3Street,
N.W., Washingten, D.C. Thae meating was open to public
attendance and chservation. Thii transcript has naot been
reviewed, corrected, or edited, and It may contain
inaccuracies.

The transcript iz intended solely for general
infmrﬁatiﬁnal purpozes. Af provided by 10 CFR 9.103, it is
not part of the formal or informal record of decizian of the
matters discussied. Expreszicons of cpinion In this transcript
dn not necessarily reflact final determination or beliefs. No
pleading or other paper may be filed with the Conmission in
any proceediry 22 the result of or addressed to any statement
or argument ccntained herein, except as the Commission may

authoeorize.
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

PHESENTATIONS BY PARTICIPANTS ON PROPOSED

AMEMNDMENTS O PART 60

PLURLIC MERTING

Nuclear Negulatlory Commission

Room 1130
1717 "“H" Street, N.W.
washington, D.C.

Friday, January 24, 193¢

The UCommission met in open session, pursuant to

notice, at 9:%5U0 o°’claock a.m., MUNZIO J. PALLADINO, Chairman

the Commission, presiding.

COMM]I SSTONERS PRESENT:
NUNZ2IO J. PALLADINO, Chairman of the Cammission
THOMAS M. ROBEKRTS, Member of the Commission
JAMES K. ASSELSTINE, Member of the Conmission
FREDERTCK M. BERNTHAL, Member ot the Commission

LANDO W, Z2ZECH, JR., Member ot the Conmmission

ot
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' Y ROCEEDINGS

CHALIEMAN PALLADINU: Uood morning, ladies and
gentlioemen. 'T'his morning we are maeting wilh interasted
stalos, lndi;n tribes, industry groups, public interesl groups
and the Departiment ol Envrgy to hear thoif comments on
proposed changes tao MHC regulation 10 CFR Part 6U.

This regulation daals with licensing procedures ior
the disposal ot high~level radioactive wascle in geblogic
repositories. Ot particular interest are proposed procedural
amendments tor dealing with site charactlerization and
participation ot states and Indian tribes.

By way oi background licensiny procedures tor
high-lcvel radiocoactive waste geologic repositorics were
prounvlgated in final torm on February 25, 1981. In publishing
these procedures the Commission recognized that provisions ot
Fart 60U dealing where participation might have to be changed
in the tuture should the pissage of pertinent legisiation take
place.

This did, in tact, ocour wilh passage ot the Nuclear
Wasta Pollcy Act ot 1U8L otten reterred to as the NWPA., 'The
NWPA sels torth in considerable detail the roles and
responsibilities ot NHC, the Department ot Energy, states and
indian tribes and the general publlic during the process ot
siting and development ot geologic repositories,

The NWPA requires that DOE consull and cooperate
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with statles and Indian tribes &t many speclticd points
throughoul the regulatory siling and developmenl process. DOE
is required Lo 1ssue itls sile characlerization plans tor
public comment, hold meetings to obtain turlher public comment
and provide tor lundlng ol states and tribes to participate in
and injorm theilr residents aboul the process.

Jne year ago NHC published the proposed amendments
tor cunmant to contorm to the NWPA and is currently
cunsidering tinal ruiemaking. RBetore the Commission makes its
tinal decision, we have agreed to ligten to comments 2rom
varjous groups speaking today.

The states will start the presentation and will be
2allowed 25 minutes total. They will be toilowed by the Indian
lribes who are allowed ten minutes. Atter that, we will have
4 ten minute break. Atter the bréak we will continue with the
publlic interest groups tor 15 minutes tollowed by DOE and
tdizon Electric Institute tor five minutes ea2ch,

Hotore wa stlart, lel me ask 2re there any comments
trom other Commissioners?

(No response.)

CHAIRMAN PALLADINO: Then let me turn the meeting
over to the state panel and I am nqt sure whioh one ot you is
guing to speak first.

MKR. MUKPHY: T will, Mr. Chalrman.

CHAIRMAN PALLADINO: Fine. Would you each identity




re

3

?

10

11

12

13

14

13

18

17

18

yuurselves as you spezk so that we can keep the record
salraight. We appreciate your bheing here.

MR. MURPHY: ‘Thank you, Mr. Chzirman. For the
record I am Malachy Murphy, a special deputy atlorney general
for the State of NFvada. I tirst want to thank the Commission
tor th; opportunity to be here today.

As you know, Nevada was ont of the states which
specitically reguested this meeting and we appreciate the
opportunity to make some comments direcily to the Commjission
Sn these issues.,

Even a cursory peruszl of SECY-8%-337 makes it clear
that your stait hag done a great deal oif work on these
prébosed amendments and hzs given ;eriou; consideration to the
commentls earlier submitted by the states and other interested
parties,

Indeed, in several instinces as that document
discloses, the statf revised the proposcd amendments to
reflect Lthe concerns we ldentified. 'fhey have not tully
adopted the states’ positions however and zcecordingly, some ot
our concerns remain.

1 will identity and &lscuss brietly tour irezs {n
which Nevada retaing certzin reservdations regarding the
proposed amendments, first, the so-called "decoupling"” ot
Parts 2, 91 and 60; two, the eliminatlion ot the dratt sile

characterization analysis; three, the host state‘'s party
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status in licensing; and four, the use of radiocaclive
mzterials in trace amounts during site charactlerization.

Nevada conlinues to teel that in order tor the
Cummission to correctlly integrate the NWPA into its regulatory
tramework in a2 wiy which guaranlees the states their full
rights and participation under that Ast that it should
promulgate all new rules retlecting passage oif the NWPA, the
procadural rules ot Part 2 as well 25 Parts %1 and 6U in one
rulemaking thereby guaranteeing.l single integrated approach
and tending to avold any potential whatscever tor
contradiction, inconslistency, misunderstanding or contusion.

Under proposed section 6U.17tc), the Director is to
review the Department ot Energy’s site chiracterization plan
and prepare a2 site characterization analysis with respect to
that plan.

This, ot course, rellects fhe requirements ot
Seotion 113 ot the Act. In the preparation.ci that site
characterization analysis, the Director is to provide an
opportunitly with respect to any area to be characterized tor
the state in which such area is located and tor attected
Indian tribes to present their views on the site
charactarization plan and their suggestions with respect to
comments the;eon whioh may be made by NRC.

Nothing in the proposal, however, requires the

Director to give any consideration to Lhe commenltls of the
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polential hoszst sztate or altected tribe.

He must merely provide an eopportunity to comment.
Under gubsectlion te¢c), however, tﬁe Director may invite and
consider the views of interested parties.

As the stat! accurately points out the State ol
Nevads pnssessies considerable expertise in this area. Indegd
in recent weeks literally because ot the addition of tull-time
statt and new gubcontraclors, Nevada possesscs even more
expertise on site characterization, we think, than we did at
the time of our submittal of earlier written conments.

We bellieve that expertisgse should not only be made
available to the statt in preparing its site eharacteri:;tion
analysis, but that the consideration ot the state’'s comments
should be required by rule..

Under the current propgstl. there isvna requirement
that comments received trom states, attected Indian tribes or
olher intlerested parties receive any substantive weight.
Unless such a provision is included the state cannotl be
insured that its comments where appropriate will be heeded.

We fteel contident that those ccmments will be
heoded . That contidence stems trom the ftact that historically
throughout this pfocess the comments we have made and
submitted to the stzit and to lh} Commission have been given
serjous conslideration. We are just asking, I guess, tor a

little puepper to be added to the salad in that the substantive
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comments we do make be required (o be given considerable
weight by rule,

One turther point in that regarq. I am guessing iﬁ
that respect but it would appear that the reason tor the
statt's position is the Congressional silence with respect to
a dratt site characterization anilysls. In the original 10
CFH by which you promulgated prior to the passage o the NWPA,
such a2 dratt was required.

Congress, on the other hand, in passigg the Act is
nerely silent in that respect. I would submit to ‘the
Commission that that silence should not be interpreted as any
indication on Congress’ part that a dratt SCA is not
appropriate and I th!nk'@here {s clearly discretion on the
part ot the Commissgion in that respecl and we urge you to
adhere to your earlier decision in the original 10 CFR &1 th?t
such a dratt analysis with the state and attected tribes and
intergsted parties' abilily to comment on that dratt be
presnrved.

On page 11 of enclosure A to SECY-85-333 the stait
makes the statement that under section 139(:) ot the Atomic
Energy Act and I am quoting here, "there can be no question
that the host state_has 2 legal right to be a2 party” in a
licensing probeeding. 'he statt also says that the tests of
standing and again I am quoting "are clearly met tor host

state participation.”
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While this provides an added measure ot comiort to
the states, it does not provide the states with the absolute
guarantee in the fegulalions themselves ot complete party
status lroﬁ the very outset whioh ig what we are requesting.

While I can agree that §t is probably and indeed I
Lthink it 1s inconcelivable to anybhody in this ;oom at this
time that a2 host state’'s petition to intervene as a party in
raposlitory licensing would So denied, we are at least six and
perhaps az many a2s eighl or ten years awazy trom the
commencement ot that proceeding.

The problem simply is that there will be ditterent
people in this room at this time. Th§re will be ditterent
Commissioners and in many cases, there will be ditterent
members 0! your statt.

All we are asking is that the Commission formalize
what 1 view to be the correct legal conclusion by the statt
that the host state has an unquestionable legal right to full
party status by merely placing appropriate language to that
ettect in the rule at this time.

Al page 25 ot enclosure B to SECY-85-332 the statt
responds to ccmment number 2ﬁ which suggested that the rules
should provide that NHC will concur {in the use ot radioactive
trzoers only it certain criteria are met.

In its response, the gtat!{ concludes that it is not

apparent”. that (he NWPA g intended to z2pply to tracer amounts




te

?

Y

10

11
12
13
14
13

16

18
19
20
21
22

23

10
vf radioactive materials. 1t is likewise I suggest not
appareni that {t does not 30 apply. Bolh swubseclions (A) and
td) ol section 113(c)(2).reter to and I am quoting "any"
radioaective material,

Whiile clearly that section was intended to prevent a
de tacto un}icensed repository, we believe that it was 2lso
intended to give lhe Lommission iome control by way ot
concurrence over the use ol any radioactive materials
whatsoever during the process ot site characteri~ation
including trace amountis.

We are intormed, tor example, that in one case a
cantractor to the NNWSI plans to use trace amounts ot cesium
and strontium 90 for experimental purposes to determine its
practicality simply beoausze it has never been done belore.

That should be viewed by the Commission as
unacceptable as l@ is by wus. TThe Commission should review the
use of trace amounts of radicactive materizls aon a
case-by-case bazis and should concur in such use only to the
extent absolutely necessiry Lo provide doeta tor the
preparation ot the required environmental reports and license
application unless such material 1s clearly demonstrated to be
fully retrievable.

In conclusion, the Commisston we teel should utilize
a2 tolal integrated approach in revising it; rulesvto contform

to the requirements and provisions ot the Act.
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‘These rules should proyide tor tull participalion by
atltected states, detininy their party status in any
constructlén authorization at the outlsel. As part ot the site
characterization and pre-licensing activily, a potential host
state should be entitled to comment on proposed NRC and DOE
action as we are now and as we have been In the past with the
axpectation that comments will be heard and where meritorious,
will be heeded.

In thatl respect, the site charactlerization analysis
of the staili should be made zvaiiable to the states and
affected tribes in drait torm and tinzlized only aztter the
opportunity tor state and tribal comment.

Finally, the Conmission’s rules should provide :or
the concurrence in Lhe use of radioactive materials in trace
amounts only when absolulely necessary.

Again, Mr, Chairman, we greatly appreciate the
oppoartunitly to be heard today. 'Thank you.

CHAIRMAN PALLADINO: hank you very much. 1 suggest
we go through atll the gpeakers and then proceed with
questions.

COMMISSTIONER ASSELSTINE: Sounds good, yes.

CHAIRMAN PALLADINO: A1l right.

MR. FRISHMAM: *Thank you, Mr. Chairman. My name is
Steve Frishman and 1 am director of the Nuclear Waste YPrograms

Oitice tor the Slate of Texas.
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We, too, appreciate the opportunity tor this
meeling. 1 Lhink we have demonstratled In the past that these
mealings can be productiqe tor 211 parties and I hope that in

the futlure we will be able tou continue this ftormat at times

~when we 211 agrece that {{ is necessary and has a poteantiazl to

be productive.

In order to ivoid repetition and keep on our tast
track here, tirstl of all 1 would like to assdciate mysel! and
the State ot Texas with the comments made by Mr. Murphy tor
the State ot Nevada.

1 would like to expand on that in one arez and
mention another area that haszs been the subjecl ot discussion
and review already butbt just adh a couple points to it.

First of all, 1 think it is important that the °
chmlssion recognize fhat the relations of the Commission in
this project because I will only be speaking zbout this, the
roelations with the public by the Commission should not, be
conslralned by the Nuclear Waste Pol{cy Act.

I think what we are seeing here in some case is an
eitort to say that the Act really says 21l that is necessary
in the particulayr a2reas that we are discussing. 'The
Commission has the latitude Lo deal independently with tLhe
public and with attected parties outside ol the Waste Policy

Act.

1 think that has becen the source oi our discussions
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this rule.

At this point 1 think in the etiort to contorm with
the Waste Policy Act It may be that what we are seeing as 2
tinal rule here is even a step backward. Regarding the area
of the dratt site charactlerization analysis we proposed haock
1in September of 1983 a methu& that we felt could provide
essentially the equivalent to a dratt SCA process.

We are happy to note that z portion ot that is
proposed in this tinal rule. We are unhappy Lo note that the
cperative portion ot it is not adopled. Just ;S Mr. Murphy
pointed out, we are sceing the ability to comment and we are
pleased to see that that ability to comment is evolving and it
has tinally gotilen up to something very similar to in tact the
rule language thal we proposed in September 1983,

What iz missing once again iz the response element
to that meaning the knowledge ot how the Commission and the
statt view Lthe conments that come In zand what is to be done
with those comments,

We sece no gecurity tor ourselves at the level of
comment that is invited. We are pleased to see that some ot
the "mays"” haive been changed to “shalls” but at the same time
where does it go and that is what we are l10o0king tor.

We want the ability to demonstrate to our

constituents and demonstrate to the Department ot Energy that
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sur cumments have, in tacl, been either integrated into the
process or a2 statement ot why they are not integrated. 1
think they are equally important.

o in the absence ot a response mechanism and a sure
response mechanism, I think we, too, have to go back and
refterate what we stated in September of 1983 and that is
that our preterence i{s tor a3 dratt SCA.

Now a value ot the response whether {t be through a
dratt SCA and an NHC response to comments and 2 dratt SCA or
Justl response to comments without that dratt, 2 real value
there that I see 1ls that it will serve to broaden or even
bring to the toretreoent the regulatory and oversight
expect;tions of the public relative to how the NHC is viewing
the DOE’s program at 2 stage in the program where what you say
is still not entorceable. It {s really only recommendationsz,

It s important trom our point ot view that this
intormation ot the expeclations be clear and that there be
clear statements In response to those expectations in order
that 211 parties have a better sense of what the regulatory
atmosphere really is.

I don’'t believe that it is zcceptable to have
topical meetings, have an exchinge among even three sectors,
the NRC, the DOE and the attected states and tribes, 1 don‘t
beljeve that ihat is the place to 2ir the expectations and get

considered responses. I think it must be done ou(side of that
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context and it must be done in a way that has i much more
getneral vi;w.

So it we are not to have a dratt SCA, I am back to
where my last sets of comments I teel are still valid. We
must go into a2 comment response mode at some point.

Bélore I go on to this next ane, anything that
attects the SCA we lecel should be an ettective process tor the
SCA updales. We don‘t sce any-real diilerence in the SCA and
fts updates just as we don‘'t see any real ditterence in the
SCP and its updates. Tin:a is an evolutionary process and
there should be a responding evolutionary process that goes
with DOE continuing in its site charactarization plan.

Now jJust very quickly on the relationship ot the SCA
to shatt construction, agein it is appearing to us that we are
going to be in 2 plece-mealing situation where 2lthough maybe
the shatt won't be stairted until the SCA is released, all the
understandings have been made belore that in meetings between
the NRC and DOE stlat! whether states and tribes are present or
not.

The SCP under L(he Waste Policy Act is required to go
through 2 public review process., That process is compromised
it it iz not a proces; that is entirely responsive to the
Waste Policy Act in the sense that the public 2also has 2 level
of responsibility to look at the entire izgsue ot shatt

construction as well as the entire lssue that incorporales
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shatt construetion wﬁioh iz site characterization.

to to come to early agreements and say that the
shatt constraints or recommendations in an SCA are pretty well
taken care of ahead ot time so0 that 2 shait can start the day
you may drop zn SCA on the table dpes not serve anything other
than LDOE’'s desire to tast tr;ck the schedule.

We have 30 tar many examples 9! the tailure o DOE" s
tast tracking to in tact arrive at benetits tor the program or
tor anyone assoociated with tha pfagram. 'c bow to saving 2
little bit ot time whether it be in the dratt SCA or_whelher
it he reiatiue to when you start digging a2 hdole in the ground,
‘hose benetits I don’t think are going to be realized any more
than the hurry-up benetits up to this point hiave bheen
realized.

In each case it has resulted in 2 slow-down rather
than a2 hurry-up,.

COMMI SSTONER BERNTHAL: In fairness to DOE, they are
trying to meet 2 ftast track schedule imposed by the Congress.
1 think it not quite tair to call the schedulg that Congress
laid down tor them their schedule. They are trying to meet
i*. 1 think many people realize that that may be a diftticult
schedule to meetl when Congress imposed {t.

It is DOE‘s job to try to carry out that mandatle.
Whether or not they end up meeting it ls another question

MR, FRISHMAN: At this point the schedule has
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disintegratled to a2 zingle milestone in DOE's mind. Everything
in that schedule has so0 far essentially not appeared on time.
All that is happening is 1998 is being held tirm.

Our maj)or concern through our discussions with you
and with DOE is that when you hold 19U8 tirm, everything else
gets compressed and f{rom our view up until)l this peint things
become compromised and when things become compromised, it is
‘o the detriment ot the program.

o a2t this point and 1t is becoming more and more
evident to I think all ot us anyway that holding to a schedule
most ot whioh currently is of DOE’'s invention because they
didn’t make the Congressional schedule, holding te that
schedule is artitieial Lo the point ot {n tact compramising a
program.

I and some of your stat{ members were at 2z meeting
this week on qualitly assurance along with DOE. The theme of
that conterence w2s you only get once chance. I tirmly
helieve that. 1 znnounced that zpproximately 2 year ago and I
am glad to see that other people are beginning to think that,
too.

It we den't come to some understanding ot what is
;easonablc in 2 technical program that one chance iz going to
go by very, very quickly.

CHALKMAN PALLALINO: Let me interrupt. You hid over

ten minutes and 1 think you have basically concluded?
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MH. FRISHMAN: I have concluded, yes, sir.

CHAIHMAN PALLADINO: ‘hank you. Let°s go on to the
next speaker.

COMMISSIONER ASSELSTINE. Just before you do that,
Joe, Jﬁst one comment on the schgdule. ¥Yred, you are right.
CQngroﬁs establishied 2 schedule bul I think the Congress also
said we are going to take 2 look at this as time progresses.
We want 2 miscsion plan thal discusses how you are going to get
to the point wnere we have a2 successiul repository constructed
and ready to operate.

I think the Congress also said it you see problems
with that schedule to Lhe agencies, to DOE, you are to come
back and tell usg Qhat the problems are and whati needs to be
done .

The clear mess;ge ot the Aet is that Congress wanted
this j)ob done. They laid out 2 possible schedule on how to
get there but tirst and toremost, they said we want it done
riaght. 1 think all of us have acknowledged, DOE z2s well as
us , it there is any contlict at 21l between the doing the job
riéht and getting it done properly and meeting 2 schedule, you
2lvays come down on the side of adjusting the schedule and
doing things properly.

1 ghink we have said that repeztedly. DOE has said
that as well. You are right, Lhere is a schedule. HBut ]

don*t think it is so hard and fast that it there ware any
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conllicts in doing things properly Lhzt the schedule ought to
ﬁreuai\.

CHAIRMAN PALLADINO: Nevertheless, I think the

Cungress set the tight schedule with the hope that it could be
met and eliorts should be made to meet it. Nevertheless, we
can come back and pick that point up again. 1 wonder i1 we
could go to the next speaker.

MH . SPURGIN? Thank yosu, Mr. Chalrman. My name is
Patrick Spurgin. 1 am the director ot the Utah High Level
Nuclear Waste Ottice. I would 21so like to express our
appreciation tor this opportunity to speak with the Commission
about this subject.

Utan‘’s participation in the nuclear waste progr;ﬁ is
directed toward lwo ftundamental purposes. The tirst purpose
is in aécordance wilh traditional state role to protect and
promote the hecalth, satety and weltare ot the citizens ot the
state.

The second purpose {s to provide 2 basis 1or publie
contidence in the nuclear waste program through state
participation in and review ot that program. The obligation
to pursue this goal is pliced on the state by the terms ot the
Muclear Waste Poilcy Act.

Ot course, the Atomic Energy Act places primary
authority tor radiolosgical health and sdiety with the

Commission. Thusg, under the Nuoclear Waste Pollicy Acl the
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slate’'s ellorts to protect public health and safety and to
participate in the program must be undertaken in 2 cooperative
tashién with the Commission tor bath Lhe states and the
Commission to have leglitinate duties a2nd interests in this
tor.

The slates, liowever, can discharée their
responsibilities only {i{ they have access to necessary
intormation and acbess to the nuclear waste program decision
making pfccess.

Because the Commission will play an inereasingly
greater role in the nuclear waste program and through {ts
licensing decisions will increasingly determine the program's
nature aznd direction the rigor ot the Commission’s review ot
DOE activities is oif greatl interest to the state.

The Commission’s review of LDUE activities can also
provide 2 signiticanl opportunity tor state inputl into
pre-decisional evaluations enhanecing the state’'s legitimate
pursuit ol the purposes of the Nuclear Waste Policy Act.

Loubt concerning the credibility of the tederal
nuclear waste disposal ettort ts‘potentially 2 great
impodimeni to the program and to the nuclear power irdustry
generally.

Congress recognized in the Nucle;r Waste Policy Act
that minimizing political and lejal opposition to the waste

program by instilling public contidence in it would be
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essential to the program's success.

Aocor&inglyy Lthe Act grants the states very hroad
participatory powers in tha program in an etiort to promote
public contidence. This is promoted by enabling st;les to
!ocu§ technic;l resources on pre-licensing and licensing
activities in order to verity that actions have heen taken on
the basis ot best knowledye and analysis.

Publio contidence will be promoted by state
oppartunities to a2ppropriately intluence Commission and DQE
decisions betare they are made.

The nuoclear waste program will thus proceed most
rapidly and etticiently and most consistently with the spirit
ot the ket when the states are provided three bhasio
opportunities,.

These are, tirst, tull access to the decision making
process ot DOE and the Conmission; two, is the reisonable
opporiunity to voice state oconcerns within that process; and
three, the opportunity tor tull and taiyr responses to the
concernses that are ralised in the process.

All ot these considerations supggest that consistent
with the spirit of the Nuclear waste Palicy Act the Commission
should take 2 broiad view ol both its regulatory authorily and
ils responsibility to fturther the participatory rights ot the
states.

Accordingly, we urge the Cbmmission to re-evaluate
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provisions ot the proposed tinal 10 CYR Part 60 bearing upon
the Commission'; site charzcterization znalysis, the
Commission’s review ot site selection intormation, the
relationship 52 the completed site characterization analysis
fo shait sinking 2nd the role of Lhe states in licensing
procecdings aiter recommendation ot a2 repository tor
develouping.

Each of these areas signiticantly attects the
state s zbility to discharge their dulies under the Nuclear
Wastie Policy Act.

Steve and Mzl have z2lready discussed some of those
items that I mentioned earlier. Wlih respect to the
Commission’s review o! site selection intormation, certain
@dotivities which are part ot the Commission’s licensing
process under existing 10 CFKR Part 60 have essentially been
r;moved by legislative tiat.

Those existing provisions of 10 CFXR Part 60 which
roquire a discussion ot site selection intormation in the site
ch;racterlzation report were percelbed presumably to be
related Lo health and satety issues when the existing rule was
promulgated.

Under the Nuclezr Waste PYolicy Act, DOE is now
dlreqted to provide general guidelines tor site selection and
to describe the process by which sites were seleciad in

statutlory environmental assessments.
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Nonetheless while it may be that the tormat ot the
Cummission’'s raegulations must be altered to be miade oconsistent
with the chlear Waste Yolicy Act, the rationale ftor existing
provisions for Commission review of health and satety issues
dsso0ciated with sitle selection still remzins.

This suggests thal the review ot site selectiop
intormation through EA review should be more than aspirational
35 1ls suggested in the supplementary intormation accompanying
the proposed {inal rule,

I{ the Commission review ot site selecction
intormation is important to health and satety issues, that
review should remain in a détined and articulated manner in
the Commission‘’s licensing rules,

That concludes my statement but I do because ot the
relationship between the NRC and the states, I truly
appreciate on behalt ot the State ot Utzh this opportunity to
address the Commission,

CHATRMAN PALLADINO: 'hank you wvery much.

Mr. Lehman,

MR. LEHMAMN: Mr. Chalrman and members of{ the
commission, I am Tom Lehman, Assoclate Director ot the State
ot Minnesota, Washington ottice. Gregg Larson who {s the
director ot Minnesota‘’s High-Level Radiocactive Waste Pyogram
{s unable to be here'today and 1 would like to take this

opportunity to read hig statement into the record.
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Minnesota is gratetul tor this tinal opportunity to
testity today on the Commission’s proposed procedural
amendments to 10 CFR 6U. We hope Lthat you will onoce¢ again
consider our views and recognize the speocial lmportance ot
your regulalory role Iin this repository siting process.

1 wish to riote tor the recoerd lﬁat the State of
Minnesola submitted comments in this rulemaking on March 17,
11835 OQur commentis and those ot other states have not been
tavorably addressed by the statt, Rather than restate those
comments, I want to highlight some tundamental i{ssues thzt are
basic in this rulemaking.

The tirst issue concerns the authority ot the
Commission to review DOE siting decisions. In examining the
statt position, it 1s clear to us that the staitt continues to
interpret Congressional silence with regard to existing 10 CFR
60 sitle selection review responsibilities 25 Congressional
rejeclion ot those responsibilities,

Although the Nucleay Waste Yolicy Act does not
specitically idantity site selection criteria in the list of
iltems that constitute a2 site scharacterization plan, it does
provide the Commission with the authority to request other
information that it deems necessary.

Even it this were not the case, the NWPA does not in
jlselt detine the breadth ot cgmmission autharity in

repository siting and licensing matters.
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The statt has neglected other underlying statutory
authorily, moit notably the Atomic Energy Aétbo! 1994 and the
Energy Reorganization Act of 19?¢. Both assign the Commission
broad health, satetly, environmental and licensing
responsibilities sufticient to serve 25 2 basis for tormal
review ot the DOk‘'s site seleotion process prior Lo the tinal
choice ot a site.

In addition, the Commission his slte seleoction
review authority under the National Environmental Policy Act,

This narrow inlerpregalion is nellher persuasive nor
wise. The Commission must be willing to play 2 éentral role
in the comparative analysis ot sites and must consider not
just the tina)l site propcsed tor licensing, butl z2l1so0 the range
ot choices Lhat were avzilable at each ot the d;cision points
in the site selection process,

By relegating the entire siting process to the DOE,
the Commission unnecessarily surrenders its basic oversight
authority, ignores jts NEPR résponsibilily and risks the
consequences of a2 tlawed process and Environmental Impact
Statemenl. Given the historical record ot mismanaged and
inept‘sltlng ettorts, that risk is suhstantizl.

The'second fstue concernes the perception ot the
statt that the states and tribes have the resources and
expertise sutticient tor particlipation in the siting program

at 2 level equivalent with the Conmission and the DOE.
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I'ne 1zct that the NWPA guarantees public
participation, that trequent technical meetings in Washington
are open to the public and interested parties, and a2 NRC/DOE
procedural agreement has been signed ihould not serve as a
convenient excuse tor the elimination ot tormal mechanisms tor
publie involvement in the Commission’'s work.

These mechanisms are @6:& otten the tocus of public
att;nlion.' There is 2 signiticant ditterence in the type ol
notice, the intormation distribution and the response
requirements between intormal NRC/DOE technical meetings in
Washington and the formal review Lhal would accompzny release
of an NHRC site characterization analysis,

The Conmission’'s expertise with concurrence on the
siting guidelines should have denonstrated that even when
opportunities tor public participation are numerous, there is
noe ocaertainty that the responitb\e agency will be responsive.

The Commission’s unique role as a regulator provides
a4 status ditferenl trom that ot the states and tribes. It was
only after the Commission actively sought change in the
guidelines that the DOE began to respond.

The repositofy siting schedule agzin appears to be
more important than procedural and institutional aspects ot
the program. While the DOE a2bandons the schedule at wiil. the

Commission staii Imply that a2 YU-day public comment period

could hinder DOE compliance with NWPA deadlines.
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It-is uniortunate that catch-up on the schedule must
come at the expense of state, trihzl and interested public
involvement in the process.

We do not azyree with }he statt that the public
comment period is not needed because tﬁe Commission will b
tully aware ot all the relevanl issues and concerns. Not only
1s this an arrogant assumption, but it ignores the impo;tanoe
of public gain through access to Conmission intormation,
expertise and conoclusions.

Furthermore, the expectation that the states, tribes
and public would tormally review the Conmission's dratt site
characterization analysis would contribute Lo 2 more rigorous
analysis by the Commission.

It also will lend some semblance of Commission
independence to what otten looks like 2 cooperative venture
between a2 requlator and the ftulure license applicant.

Rather than discourage sucﬁ public interaction, the
Commission should weloomi the mutually benettfia} ettects that
would accompany tormal public review and comment on a dr:tg
site characlerization analysis z2s contemplated in the existing
rules.

The third issue concerns the timing of shatt
construction and the need tor 2 prohibition on such
construoction until atter the Commission, states and tribes

have reviewed the 3CY and DOE has considered tha cowmmentls.
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Because Lhe stzt! endorses Lhe viaw that
construclion must await DOE constderation of the comments on
the SCP, we are puzzled by the reluctance 1o state tnhnis in the
propusned amendments.

Despite the DOE Mission Plan agreemant that
sutticient time must elapse :or.review ot the 8CP, there are
numerous examples ot LDOE proposed short-culs, sueh as limited
work authorization and premature determinations ot site
suitabilily, scme of which reversed previous DOE positions.

We do not share the commission's contidence that UOE
comm!i{ tnient will be adhered to fn the tace of schedule delays.
Our cynicism xs reintorced by the Commission znd the DOE
desire to avold even a YU-day review periocod tor Lhe site
characterization analysis.

Finally, the stait questions the need tor a
deqlaruthn of an absoclute right to participate in the
licensing proceedings of Lthe Conmission. While we would like
to lbelieve that our concern is unwarrantied with respect to
this issue, the Commission’s action on Lthe question ot
preliminary determination o! site suitability, the recent
decision to hold unrecorded gatherings without soliciting
publio~comment and the statt prgposal &o alter the
Commission's rules of practice for licensing proceedings lead
us to the conclusion that such a declaration is necessary.

We understaznd that minor changes may be necessary




10

11

12

13

14

19

1¢

17

18

19

20

23

24

29

29
to ensure 10 CFX 60 conformance with the NWFA, but the
proposed procedural amendments go beyond what is required. We
urge thatl they be reconsiderad.

Thank you,

CHAIRMAN PALLADINO: 'Thank you, Mr. Larsen. We will
now ¢go on to the next speaker.

MR. PROVOST: Mr. Chalrman and members ol the
Commission, for the record I am Don Provost, technica)
direclor of the State ot Washington Oftfice of High-Level
Nuoclear Waste Management.,

Thank you tor inviting me to present the State ot
Washington views on the proposed amendmenis to 10 CFR 60 which
deals ;ith site characterization and partlcipailon ot sgzte
and Indian tribes,

Betore I make specitlc comments, I will brietly
discuss our carlier partlcipatlaﬁ with NRC. Our tirst major
involvement wais with the 1982 gsite characterizatlion report on
the Basall Waste lsolation Projesolt. St;tu represeniatives
had routine discussions wilh ﬁRC statt,

We were pleased by the excellent work trom NRC
statt. "The drait site characterization analysis together with
comparable reports trom the Slate of Washington, attected
tribes and USGS intluenced the U.S. Departm;nt ot Energy to

signiticantly improve tha BWIP project.

Luring the process of NRC concurrence in the USDOE
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siting guidelines, the Conmission listencd to the states and
tribes, considered their comments and made an independent
determination. We appreciated NRC’'s tair and independent
role.

However, we were very doncerned when NRC reversed
their position on the timing of the preliminary determination
ot potential high-level waste repositories.

Recently, we were neither notitled about this
meeting nor sent the feleuant supporting material. This
ipptrent chinge in approach is 2 serioug concern to us. The
opportunity and procedures ior comment now appear to be
substantlially reduced trom those we experience earlier.

This briet dlscussionlo! our interzctions with NERC
iz Intended to give a rationale ftor why we did not comment on
the proposed rule published on January 17, 1Y8S but asked to
testity at this hearing.

In general, we support the testlmgny presented by
the other stlzxtes and atlected trihes.. However, we do have
several speciiic commenis on high priority issues,.

They are, number one, drattl site characterization
analysis, there is a strong need tor states znd atteoted
tribes to have an opportunily to participate eftectively in

the NHC review ol the ECP.

More importantly, it is important that issues come

to oclosure between 38 drztt and fina) site characterization
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analysis,. For example, several 1ssues.raised in the site
characterization are not yet resolved. Examp}es are quality
assurance management and periormance zllocation. These are
r;lsed in the SCP but have 15 yet not been resolved. Major
technical and policy issues must be resolved as early as
possible.

Another ilssue is shatt sinking. The State ol
Washington does not plan to fully statt its technical review
team unless and until the president selects Haniord tor site
characlerization. 1Lt is my understanding that olher states
and tribes are tazking a similar approach.

Yhis means that we are nol now budgeted and do not
have the technical staft to tully participate in the NRC/USDOE
meetings Lo resolve shatt related issues. The only
opportunity tor thorough and meaningtul state, tribal and
public discussion will take place during the SCP comment
period.

Under the Act, states and tribes have consultztion
rights. T'o be meaningiul, sueh consultation must be held
betore tederal decisions are locked In concrete.

In 2 related matter, we are concerned that the
surtface site characterization activities continue at Hantord
even though the EA‘'s are nol in.tinal torm and the SCP |gs
delayed ftor 2t least a2 year. Agaln, the Nuclear Waste Policy

Act requires a thorough and meaﬁingtul review by the states,
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tribes and the public. '"Thisz has not ocourred atl the
tederally-owned siles.

$tanding of lhe states and {ribes in a2 licensing
hearing, a host state in& ajtected tribes are entitled to tull
party slatus al the outset ot the NRC proocecedings znd an
ahsolute right ot participation in NH{ licensing proceadings
should be declared by 10 CFX Part 0.

In summary, the Stale ot Washingtlon strongly
racommends thal NRLC not deecrease gurzent procedures relating
to the participation of states and Indian tribes.

CHAIRMAN PALLADINO. 'Thank you very much,

Mr. Provost. I guess we are ready tor questions. I wanted to
ask you one question. You say you didn‘tl receive notice ot
this meeting? You must have reseived some notice, you are
here.

ME. PROVOST: We had a phone cal) trom other
interested perties who indicated that the meaeting was being
set and they had received iﬁformation that we had not been
mailed, So it is our teeling that al) the parties that are
involved should have had exaclly the same rniotice and sent
intormation at the same time. We had to call and make our own
arrangements for the meeling and came in late.

CHAIKMAN PALLADINO: We will check into that.

MKH. PROVOST: 1t takes at least i{ive days tor the

mz21]1 to get to us anyway so we are¢ already at a disadvantage.
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CRATRMANM PALLADINO: Sometimes we make ftast
decislons to hold meetings but we will try to be considerate
in the ftuture or at least more considerate.

Let me ask one question and ;nyone ot you is tree to
answer. 1t {s my underslanding tﬁat the proposed amendments
provide tor comments Sy the host‘slale and attected Indlian
tribes betore the fina. site characterization analysis. I was
curious or interested in why yoﬁ teel that is not enough
opportunity tor comment.

MR. FRISHMAN: I think we do see that as a valid
opportunity for comment. 'he issue is the disposition ot
those comments and our understinding ot the extent to which
those comments receive considered attention to the extent ot
being incorporated or knuwing why they were not incorporated
s0o that we cen 21] move f{orward with an understanding ot what
the evolving view ot site characterization i{s on thé part ot
the Comission as well as our own view, asAwell as DOE‘'s view.

We could tind a2 way and [ have already tigured nut
the way to make it essentially a2 working pruness anyway and it
becomes rather chaotic and probebly more consumptive ot
resources than jus! a straight dratt. We can do something
very 3imply by miking those comments, with those comments
request 2 response and request a2 timely response under the
provisions ot the Muclear Wastle Policy Act.

We get that timely response and then we torward i1




3

[}

in

11

13

14

13

19

17

18

19

F4)

34
Lo the DOE. *hal would work essenl:ally the same way. Bul

what 1l does then is iV casts an image at z2ntagunism amor,

Letween dltectlad parbies and the Couamissine . ! . madge
tnat is pro;ecle#, Lrere Becum- . 3 "her tmdage Lt some
trateraalism Ye . Lo tgy and Lo Department of
Laoe s

Jin, L Wi ¢ think is 2 very happy siluation butl |t

Vhovesry o3y to do.

M. MURPHY. May | make a turther comment,
Mr. Chalruman?

CHALXMAN PALLADINO. Surely

MR. MURPHY: 1t is our understanding that the states
uﬁder th .tatt proposal, that the silales will be attorded the
opportunivy to comment In the senge 0! making suyggestions to
the director 2s Lo what should be contained in the site
chararterization analysis while it is Iin dratt torm at the
ttatt lcovel. '

But the opportunity to commenl on the substance ot
the site characterization analysis does notvarise under the
proposed amendments until the SCA is delivered to DOE and we
are just concerned that at that point in time the train is so
tar out of the station that it will be virtuzlly impossible to
ge; it back in and decouple any ot the cars.

So what we are suygesting and we appreciate the

opportunity to suggest to the stait what-should he contained
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ia the site characterization analysis. We jJust think we ought
to have the opportunity to comment upon what the statt tinally
does come up with in dratt torm before it is delivered to DOE,

CHATRMAN PALLADINO: Let me read éne sentence or
maybe it is two sentences, ! am not sure, “under 2 change that
is retlected in the tinal ruie that is recommended here NRC
Quuld provide opportunity belore publication ol the SCA teor
the host stale and attecled Indian tribes to present their
views on the DOE SCP and their suggestions with respect to
comments thereon which may be made by NRC."™

Maybe that isn’t geod enough in your view but I just
want to make sure I understood why.

MR. MURPHY: That Is correet, Mr. Chairman. We‘lre
entitled under that to comment on the Depariment of Energy’s
site characterization plan. What we are asking tor is the
opportunity to comment as well on the staft’'s response to the
sile echaracterization plan which 1s the site characterization
analyslis betore it is delivered to DORE,

MR. SPURGIN: 1 would add to that that we would be
looking for the response which I think is probably the most
inportant, one of the more important aspeots of it, 1 should
say.

The respanse is critical for the public contidence
purposes it you will that the state is supposed to serve under

the terms of the Act.
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CHATRMAN PALLADINO: Let me turn to my colleagues to
see i1 Lhey have »sther questions. Jim, du you want to start?

COMMTISSITONER ASSELSTINE: 1 have a lew.

CHAITHMAN PALLADINO: Uo you have some, Tom?

COMMISSTONER ROBERTSE: Mo,

COMMISS TONER ASSELYSPTINE: Let me start with the
broadar proposition that I'lhxnk gsome ot you mentioned, When
I read the siait’'s paper 1 get the:tl;vor that the rezson why
some o! the moditicatlons are being proposed, moditications to
the rule that the Commission had previously adopled, was
because when they looked 2t the Nuclear Was(e Policy Act, the
Nuclear Waste Policy Act did not speéitically require some ot
these things. Theretore, the stat}'s view is that they should
lake them out of the Commission’'ts rule,

I think one of you made the point that the statt
Qaems to be under the impression that because Congregs did not
mentlion it specitically or Iinclude {t, theretore, the Congress
disapproved ol those things.

1 guess my recollection wasi somewhat dil(erent trom
the time that the Congress considered the Act. In taet, 1 had
recalled that the Congress was quite aware oif what the Agency
had done hoth on the technical side and on the procedural side
ind it anything, there were some statements or comments
endorsing the kinds ot approaches that the Commission had

adopted.
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1s }hal your recollection* I know a lot ot you alld
were involved in the process as well, that tar from
disapproving of some o0of those things the Cengress had
recognized that this Agency had‘gone quite tar {n putting in
pilace both its teechnicz)l requirements and the process by which
1L would deal with both the Department ot Eﬁorgy and the
states in this early intormal stage.

MR FRISHMANM Yes. 1 am not aware ol any intent in

the writing of the Waste Pollcy Act to 1imitl the zbility ot

the Commission. I don‘’t think there 2rec exclusionary
statementis there. I don’t think there was an exclusionary
intent,.

As | stated in my opening comments the NKC {is not
constrained by the Waste Yolicy Ac{. 1t {g gulded, yes and
the requirement to oontorﬁ the rule to the Act is, I think, a
legitimate approich and not one that wis meant to limit.

COMMISSTONER ASSELSTINE: Yes., Yat, you made the
point 1 think on the dratl site charactlterization analysis that
we are batter otf it we try to talk to the states and here
trom the states intormally betore the Agency takes its tinal
position on something.

MR, SPURCGIN: Even it I didn’'t say it, I basically
agree with that.

tLaughter.)

COMMISSIONER ASSELSTINE: One ot the things I wanted
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to explore is we have have some experience with this process
and Don, I wonder it you could ialk 2 little bit about the
process, the exlsting process, that we used in looking at the
original dratt site characlerizitian report irom DOE on the
Hantord site.

My lmpresslpn was that both in terms of z2n intcrmal
discussion in advance ot the Commission issuing its dr;tt tite
characterizatlion analysis and the mere tact that the NRC would
put on the table a2 dratt documeqt that others would then have
to fespond to worked talrly etiectively, but 1 would be
interested in your perceptions aof that as well,

MHR. PROVOSYT: I think that was a very good process
and was a very Qeaning!ul process that raiied the level ot
understanding ot the BWIP Project 2 great deal and gotl 2 lot
of technlical and policy issues on the table and we had
intormal discussions with NRC statt during the proocess oif the
developing the SCA and hag interchanges during that prooess.

'men it came out and {t had 2 very good etileot,
getting that out, getting comments and I think that there were
not a2 great dez)l of comments on the SCA itselt but was a2 very
ettective one o! putting out there tor everybody to comment
and then large things, many things were surtaced aznd many
things acocomplished but ye¢t, some very basic things were not.
They are still not resolved today.

COMMTISS 1 OMER ASSELST&NE: Yes. 1 appreciate that
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1 butl I gyuess the sense that I had had trom basically all

2 parties was that the existing proc;ss that the stait {s now

3 pruposing to change had actually worked pratty well.

4 MKR. PROVOSYT: Very well,

3 COMMISSTONER ASSELSTINE: 11 didn’'t delay things.

% f{t didn’l drag the prncocess outl but instead surifaced some

7 ts3ues s0 thal they could bhe rasolved early an rather than

8 later on in the process, 1t may net have gotten all ot them,
] you may notl have gotten all of them geltled yet but at least
10 they started to get surtaced tairly early through the use ot
11 iniormal discussions and the dratt document.

12 . MRE. PROVOSY: Yes, and very cleafly in the record
13 they were identitied gso they are there. That is the'thing we
14 appreciated.

13 COMMISSTIONER ASSELSTINE: it 2lnost seems to me thal
16 . that 1Is going to Apvance the process rather than just relying
17 en a2 1ina) dooument that miy not ellcit the kinds ot reactions
18 and responses that are nuedoq

19 MR. MURPHY: May I make a2 comment on this question
a0 ot delay and 1 realize fhat should be a concern both to the .
21 Department and the Commission. The only delay involved in

22 site character{zatlon which the site characterization plan
23 attects is the sinking ot the exploratory shait ltselt. The
24 Act says betore proceeding to sink shatts, et cetera.

25 ' Any olher activiltly assoclated with sile




1R

19

20

40

characterization ocan commence immmediately upon the president’s

approvi)l ol a site reconmendation.

Indeed in our case and

Hantord's case they are characterizing our site already.

I'here is no question about it, The

been done on Yuoceca Mountain is sink

only thing that hasn’'t

a shatt and so the only

in

thning that i3 going to be delayed by %0 days, in allowinyg the

states YU day:

comment

to comment or 60 or whatever appropriate

period is sclected, is the sinking ot 2 shatt and it

is probably going to take them that much time to get the

material and eyuipment at the site Lo get things ready to go

anyway.

CHAI EMAN PALLADINO: Let me make a2 comment without

taxing sides or whether we should or should not do it. A

90-day commenl period is not limited to QU days. IL taxes

time to get {l out a2ad then there i3

the V0 days and then

reading them, assimilating, deciding what is going to be done

dbout thaem so

months.

the U days becomes more like £ix to seven

1 amm not saying that may not be worthwhile. 1 am

just pointing out the comment pericd is not limited just to

the particular period in which we rececive the comments.

role ot

Go ahead.

MR. MURPHY: I am tinished. Thank you.

COMMISSTONER ASSELSTINE:

the hosi state as a party.

] had 2 question on the

What benetlits or
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advantages do you s?e to the states and also to the atiected
lndjan tribes I guess 23 well and we will hear lrom them laler
ol saying up front in the regulations that the host state and
iitected tribes are recognized as parties to this proceeding
even betore we get to the tormal pfooeeding stage several
years trom now? What benetitvqo you Lthink that'provides to
the statec?

MR. MURPHY. 1t provides an assurance to the sgtates
that they are going to be iull‘partlcipants in that ticensing
process and it also as 2 partf it gives the states standing
tor want ot a befter word to part;ctpate and even though the
Act itselt! does, 1 think, to be considered 2 full p;tty in all
of the intormzl pre-application kind ot interchanges between
any applicant betora the Conmission and the Commission statt.

As 1 sald, Commissioner Asselstine, it is
inconceivable to me and I am sure it is to everybody else in
the room thal the State of Nevada would not be entitled to
tull party status in the event that Yuccz Mountain is
selected 1 just want {o see another nail in the cottin.

That is all.

COMMISSIONER ASSELSTINE: All right.

MR. SPURGIN: I would add that even though you can‘t
conceive of 2 situation where that might happen not being able

to tell the future and potential changes in circumstances,

there is nonetheless an uncertainly and the removal ot any
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uncertainty which doesn’t cost anybody anything>l think you
have to look on tavorably,.

COMMISSTONER ASSELSTINE: All right. On the Part 51
changes, 1 am sympathetic to the view you expressed about
looking a2t this thing as a whole and in tact I think several
ot us are. As I recall, I think; Commissioﬁef Zech had
started an ettort to get the staif to move that process
torward.

1t would be useiul at some poinl to hear where the
statt is. I think Lando, you proposed that they ought to get
that stult done in March. 1! we could move that torward and
get a2 chance to look at how the whole package tits together, I
am sympathetic with that view. It seems to miake sense to me.

CHAIRMAN PALLADINO: li is not clear though to me
why you think they should be handled togetlher.

MR. MURPHY; Just to avoid any potential ftor any
inconsistency whatsoever between any of the three parts.

CHA1RMAN PALLADINO: Well, 1t handling them together
would guarantee that, maybe that would be an advantage. Often
we tall into traps. I was just interested in your thoughts on
that i?2 you have any.

COMMISSTIONER ASSELSTINE: I guess the final area
where 1 have a2 question is on.the relationship o!l the shait

sinking to the full understanding ot the site characterization

plan.
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Is it because the shatt sinking is a major
cunslruction 2ctlivity that has the potential to z2ttect what is
done with the site and how charaoctlerization proceeds? Is that
your princlipal concern in terms of wanting to make sure that
lhare Is a tull understanding ot what is proposed tor site
characterization and how the shait iiis in, construction work
tits in with that that drives the linkage question?

MH. PROVOST: Maybe 1 can explain the Hantord. It
is a2 saturated site and sinking the shatt will in a technical
basis severely attect the hydrologic baseline and it also
attects -- well, once you do that it attects all of the tests.

o trom a lechnicz) one, oﬁce you sink that shatt
you had better understand your baseline. You have to
understand a lot of things going all the way through it.
Especlally in our case, we think it is 2 very major technical
one besidexs the issues that you raised.

It atfects all the tests later on so you have to
know what is going on.

MR. FHRISHMAN: 1 sec it as potentizlly -- and I
sgree with what Don says -- 1 see it potentially even going
tarther than that and that is 2 choice ot a locztion tor a
shatt itselt is very important in the integrity ot the site
and relative to the question ot whether the exploratory shait
or shatts become u'timately even possible as repository shatt

or shaits.
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1 think there is a reazl possibility here of
compromising a2 site with a shatt., Now just because you don't
have Lhe speolfum of thought and knowledge that everyone
collectivety might be capable ot providing, we hive some
concerns about the potential shatt iocations at the Deat Smith
Countly Site.

One was sujgestad in the dratt EA. What I hear is
Ihat'lhat is moving around or has been moved around in the
contractor’'s minds anyway and I have yet to see a2 rationale
tor anyone of the possible locations for the shatt and \ere
it is, I have some reazl quegtions about i{1.

1 don*t have 2 mechanism right now to evaen ralse
thhose questions other than in the iniormal conterence and then
it becomes notl really -- that {31 2 small issue when you are
talking about shatts, where it 15 and the potential to
compromise.

When you get into the technical meeting on the
shatts, you are talking much more aboul the mechanics ot the
shatt itsell.

COMMISSTUONER BERNTHAL: IWh;t 2re the nature ot the
questions that you have right now about the current location?
Are you talking about suriice questions or geophysical
questions?

MR. FRISHMAN: I am talking geologic questions

because the current proposed location i{s very close to 2



1

11

13

14

13

10

17

14

45
boundary ot the designated identitied site, very close to 2
boundary.

I have some questions ahout the logic ot that given
the gradient ot the deep aquiter zs well s the gradient ot
the near surface aguiters and whether, in ftact, that shait 1t
il becomes a2 working repository shatt may in taet increzse or
require a4 necnssity to increszse the controlled area outside ot

the current identitied site. ‘There are geotechnical questions

- regarding where that shatt is bestl located.

There 12 another question that is still very much an
open question and I know that the architect engineer right now
his a milestone report due or {t has 2lready been submitted.A
We have not been able to tind it having to do with whether in
tact an exploratory szhatt ecan be used as a repository shatt
and then it {t is not used, how do you ;eal it. ¢Can you get
the integrity ot that to the ﬁoint where it looks like the
host rock? "The answer is no hut yéh have to do a lot more
thinking than just say no.

It becomes a2 question ot its ultimate use, its
ultimate license ability, whether It 15 used or not used. The
shatt itselt to me has a2 very greal potential to compromise a
site and I think it is worth all the scru(iny in tront rather
thain rushing to start digging.

CHAIRMAN PALLADINO: All rignt. Any more questions?

"COMMISSIONER ASSELSTINE: Just one comment. The
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1 sense I have is that both our statt and DUOE are basically in
2 agreement with that, that there are a lot o! sensitive issues
3 about shatt construction, that that really ils a very

4 significant aspcet of the overall plan ftor site

S characterization, the only ditterence being what you all want
% to sec 2s 2 tormal recognition that that has to be part ot

? this proceis and the process has to lezd to the identilication
8 of concerns and response to those comments betore proceeding
] with the construction ot the shatt whereas bOE and the statt
10 2re saying well, we will rely on an intformal assurance that
11 they won't start én that. Is that baszically right?

12 MH. FRISHMAN: Somewherg the plaﬁ has to be

13 integrated to the polﬁt where you can look at the whole thing
14 dnd say does one piece of it make sense relative to the

15 other. I a2m sure that it is intended to do' that. It §is just
16 that tor purposes of time, once agein there s a whole sector
17 " that is getting the Jdisadvantage ot being in a hurry.

18 CHAIRMAN PALLADINO: Fred, do you have any

19 qugstlcns?

20 COMMISSIONER BERNTHAL: I don’'t really have many

21 questions beyond what have already been asked. I have to say
22 that the thought that you want to think very caretully that
¢3 you are sinking a shatt in the right place, that you are going
24 to gather the maximum amount of intormation, the maximum

25 amount ot signiticant intormiation, those seem like very valid
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It was not so clear to;me al the outset ot these
comments about great caulion before you go ahead and sink a
shatl and I guess what you are saying is much like betore you
start building a house, you want to mzake sure you are building
in the right spotl.

I wasn*l quite so sure though how to view this
business ot sinking an exploratory shatt in the larger picture
of aclivities that generally are carried out tor a variety ot

other purposes,. 1 am really geiling back to the comment that
ygu made, Mr. Provo;t.

Is this by i1ts nature a truly extraordinary
engineering event in the area in the State ot Wishington we
are talking aboutl here? Has nothing comparable either as a
collection ot other shitt sinkings tor other purposes or

perhaps other activities ever been carried out?

It sounded like you were arguing that the very

sinking of the shait would somehow disturb the science and

the ability to gather data and the nature of thae aquiter‘or
whiatever else might be, 1t is almost an uncertainty principle
of geology., 1| guess, that once you start observing you change
the pleture. 1 didn*t quite understand that.

MR. PROVOST: Agsin, the Hantord is probably the
most complex gevlogy and hydrology ot any ot the siles and

everything trom mounding the water trom delense activities on
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the site to understanding Lhat whole 2rea, for example, lel me
give you an example.

In the site characterization report hasically what
was done in_the previous one and an awtul lot of intormation
was provided there, a lot of comments came in, a lot ot
suggestions but recently now based on the intormation they
Ra‘re rec;nlly gathéred. USOOE recently gathered, at least the
contractors like in TeQas are looking at possibly moving the
shatt localion because ol stresies-underground.

There are places where there are high stresses
underground and it would be very dangerous to workers and
others with less. Ot course, we teel that tﬁey should be
taking the satesl spot but yet we have heard nothing about it
otticially. We know they are worging on it and discussing it
and apparently we won‘t hear about it until if it shows either
probably in the site characterization plan.

This illustrates the difticulty since 1982 they have
been looking at this and they have had a drill rig on site tor
scveral years so0o they have peen.pretty ﬁu;h chosen. They are
vefy cumtortable with it but now Lthey are looking at the data
and they are considering chinging that,.

1t is something that takes lime and we want theﬁ to
Ltake the lime Lo make sure that Shey pick the right spot. 1t

theay choouse to go there, they should take that time and have

others look at it. S0 il 15 nol only the hydrology, the
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geolagy, as you £ay il has never been done in our area al all.

COMMISHTONER BERNTHAL: In all of the activities
that have beon carriesd in that arez. there is nothing that
would remotely disturb, it sounded like you were saying
perhaps irreversably, alter the system whatever that is with
the shatt sinking.

MH. PROVOST: Bolh statts agree that your hydrologic
baseline wil) change 2onsiderably once you drep that and you
have to have time Lo do that. I'he delays have helped Lhem get
2 hetter baseline than you wauld have had originally bul now
with this other intormalion on stresses and everything else,
il jJust takes time to get it right.

COMMISSTONER BERXRNMNTHAL: Thal is 211l I have. "Thank
you,

CHAIRMAN PALLADINO: Thank you. Commissioner Zech.

COMMISSIONER ZECH: Just a couplg o! comments.

First ot all, 1 appreciate very much your comments here this
morning and I would encourage you @o continue your close
working relalionship with our statt and encocurage you also to
coantinue Qour attorts wi@h DOX.

1] appreciate the fact that the states should clearly
be involved and your comments this morning I think is
something that we should listen to and tzke very scriously. I
think that our eftaorts are to cornfuct our business in the most

responsible manner we possihly can recognizing the very
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serious and importani ettort this is for our country and we
should try to resolve our problems as early on as some of you
pointed out 25 we possibly csan and continue working very
closeiy together.

Some of the earlier comments regarding making sure
that your comments are heard and are caretully reviewed and I
believe the term was used where meritorious heeded, certainly
1 2agree with that.

1 think that is part ol{ what we are all trying to
do. Naturally there is going to be ditterences ot judgment as
regards to what is meritorious, what is necessary and so forth
but those z2re things that we ought 10 do in my view anyway as
apenly and honestly 2s we possibly can recognizing that people
are golng to difter.

Bul Lthe exchange with the states and Indian tribes
and all iﬁvolued in this important endeavor, I think is
axtremely important rucognizing that we are probably not going
to end up satistiying everyone or perhaps not as many people as
we would like, but we sgimply must do it as responsibly as we
can. 1 think that is what the Commission’s eltort is and 1
think that is what DOE is tryilng to do also.

The states 2also should continue their eitorts to be
involved and to intluence the process to the degree they ocan
and recognizing that eventlually the decisions will be made but

] appreciate very much your comments and I think the
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Cummission as well as our statt should take them aboard and
review them very caretully so I fhank you very much for your
cuntinuing ettorts on the part ot your tellow citizens ot our
counlry and I think that we are making progress and we should
continue Lo work closely together.

CHATRMAN PALLADINO: Thank you very much gentlemen.
We appreciale your being here and we will certainly consider
your commentls.

(Parel excused.)

CHATKRMAN PALLADINO: NawAl wonder i?1 we might have
the representatives of the Yakima Indian Nation and the

Mational Congress o! Amerlcan Indians join us here at the

table.
Do you plan to go tirst, Mr. Tousley?
MR TOUSLEY: It makes no diftterence,
]
CHA I RMAN PALLADINU: Well, you are listed tirst on
my sheel ot paper so why don’t we go ahead. That way 1 can

kécp track ot the times,

MR. TOUSLEY Thank you, Mr. Chairman. I am Dean
Tousley, an attorney tor the Yakima Indian Nation.

On behalt of the Yakima Natlon, 1 tﬁank you tor
granting our request tor this meeting. The Yakimas teel that
the amendments to 10 CFR Part 60 have protound implications
for the Commission's responsibilities in this important

national program and tor the gsuccess of the program itselt.
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We continue Lo have two primary concerns about this
Act, the elimination of Lthe dratt sile characterization
analysis and the Commission retusal to review DOE‘'s site
fulection process.

With with respect to the dratt 8CA*'s, the statt
argues that i1nteraclions between DOE and the states and tribes
and the atility ot states and tribes to participate in
mactings between UCE and NKHC among other things eliminates the
need ior NHC circulation ot dratt SCA's dor public comment.

Untortunately, I have to repart that the ﬁromlse ot
tull participation in these meetings is not b;ing realized,

At the outset of a2 recent BWIP hydrology coordination meeting,
DOE ananounced a policy limiting Lthe participation ot state and
trihal represantations in such meetings to an opportunity to
make comments ;t thg end ot the Qeeling.

'he NRC°'s chiet representative protested this policy
but to no avail. One ot our technical consullants made
extensive comments at the end ot the mectinyg but our pecple
lelt generally that they were unable to participate
efteactively in the.ﬁeetlng because ol their exclusion trom the
gtve and lake ol the technical exchange.

.In light ot this and other manitestations ot DOE's
attitude about state and tribal participatton, it is improper
for the Conmission to use the supposed ability to participate

as an excuse jfor curtailing its own interactlions with states
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and tribes, including the circulation ot a dratt SCA.

In the place of a dratt SCA, the statf has added
language cailing tor the director to provide an opporlunity
tor the stales and attected indian tribes to present their
views on the SCP and their suggestions with respect to Ngc
cuomments .

1t is unclear what kind ot epportunity the director
1s to provide, that is, whether written or oral comments at a
meelingi ‘'he timing of this opportunity is a2lso unclear yet
quite important. It it is scheduled too early, we will not
yet.bo tamiliar with the SCP and i{ too late, the ability to
intluence the SCA will be compromised.

Moreover, comments to the Commission statt would b;
muoh more meaningtul i1 conmentors had_a dratt or at least an
outline ot NRC's views to reilect upon. PYreterably the
Yakima‘'s would lfke to continue to see a2 dratt SCA with a tull}
opportunity to comment. At 2 minimum, we urge you to further
amend this provision so lhat the stated opportunity to present
tribal and slate vxéws is held 2 recasonable time following the
statt's crrculation ot at least an anqolated outline ot its
SCA.

Wilh respect to Comﬁission review ot the DUVE site
sclection process, thig is even moure important to the Yakima
Nation. I'ne NWFPA clearly provides that NRC zuthority to

promulgate lechnical requirements and criteria is pursuant to
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other provisions al liw such as the Atomic Energy Act and the
Energy Knorganization Act. Thus, Congress did not intend in
the NWFA to prescribe the scope ot nkRC review ot DOE’s
reposltu}y program.

Because ot its cruciz)l bearing on the adequate ot 2
repository, the sitling process goes to the essence ot NRC's
mandated public health and satety and environmental protection
responsibilities under the relevant statutes.

Fur.NHC to decline to fully review thal process
wauld 5e 2 basic abdication ot those responsibilities.

Mureover, the Commission's responsibllities under
NEPA require it to engage in evaluation ot alternatives as 2
part of its ticensing process. Although NWPA section 114t
prescribes the choices ftrom which the NEPA alternatives must
te selectied, it does not prescribe the that those alternatives
are avtomatically suitable {or NEPA purposes.

It is the Comnmission’s responsibility to analyze the
alternatives and to decide whether they are suitable as the
agnncy ultimately responsible tor NEFA compliance. NEPA and
the NWPA certainly are not sgsatistied by DUE's approach to the
preliminary determination ot suitability which is-now to be
miade prior to characterization when it {s the merest ot
unsubstantiated allegations.

Finazlly, the language oif the Act itsel?! provides

that NXC need not curtall {ts review ot the site selection
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process. Scotion 114t¢) states that and this is a guote,
“Mothiny in Lthis Act shall be construed to amend or olherwise
detract trom the licensing requirements of the nuclear
Regulatory commission as established 1n'tille 11 ot the Energy
Neorganiz;tton Acl ot 1974, "

Congress did not intend its tailure to explicitly
incorporate all ot the detalls ot Part 00U in Qhe Acl to be
cunslrued a3 implicil rejections ot them. Where Congress was
silent on the subject already addressed by Part 06U, Congres§
intended that MKC licensing and regyulatory requirements should
not be attectled.

Onc ot the regulatory requirements in place when
Cungress passed the NWPA was the requirement for NRC review ot
the 3:te seleclion process. Now it is the Commission’'s
conolusion that the NWPA by omission somehow protccribes its
review of DOE site seleclion proocess is incorrect.

As disoussed above, the Commission responsibilities
under its organic statutes and NEPA require such 2 review and
the NWPA is entirely consistent with those requirements.

‘A member ot your statt told me in contfidance that
the stait was very disappointed in the way DOE weighed all the
post-closure guidelines equally tor 2ll the sites but that the
statt telt constrained against torcetully stating this

objection because of the Conmission’'s position,

DOE and the country have been done 12 great
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disservice by this unnecessary reluctance to state valid
technioal ob)ections to the most critica)l aspect ot the EA's,
an aspect which the Commission has compelling legal and policy
redsons Lo comment upon.

In conclusion, i{ is quite possible tor the f{ederal
government‘s attorts to dispose of high-level radioactlive
nastles to tail yet again in spite ot Lhe NWPA. I1 that
happens, it will almost certainly be because o! the
inadequacies of LOE's site selection process and the lack of
#llective regulation of that process by NRC.

We urge you to help prevent another wiste program
tallure by retlaining your proper aclive role in reviewing the
repositlory sitle selection prdcess and by retaining the most
extensive possible interactions with states and atteoted
Indian tribes.

The Commission statt, most notably the Policy and
Program Control Branch, is doing a very commendable job at
those interactions, much better than DOE. 'lt the Conmission
declines to exeorcise its 2uthority where it is needed,
however, the Commission*s credibility will sufter just as
DOE*s has and the wastle p?ogrlm will be seriously Lthreatened.
In the absence ol oredibility somewhere in the government,
this proyram cannot succeed.

Tpank you very much.

CRAIKMAN PALLADINO: ‘thank you. We will next hear
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{rom Suzan Harjo. You may proceed.

MS. HAXJO: 'Thank you, I am Susan Har)o and I am
Cheyenne a2nd Creek and I am.a citizen ot the Cheyenne and
Arapaho tribes in the Stale ot Oklahoma. 1 am also the
director of the National Congress ot American Indians and you
have our prepared statement bejore you, 1 under?tand, and we
are also submiltling a propared statement on behalt ot the Nez
Yerce trihe in ldaho tor the record and I believe you have
both statements there.

We wizh to join the previous wilnesses, both
Mr. Tousley and the state witnesses, in urging that public
commenting on the drail site charzecterizatlion z2nalysis be
provided tor in the tinal rule. €uch commenting we agree with
the previous witnesses is not precluded by the Nuclear Waste
Polleoy Acet and is permissible under the general) NHC authority.

With specitic regard to Indian nztions, the NRC as

an {nstrumentality ot the trustee, Un{ted Stales, is 32 partner
in the government-wide tiducliary responsibility to Indian
nations and that responsibility includes taking actions
regarding the beneticiary Indian tribes thal would actually
benetit the Indian tribes.

All too often the actions of many UVU.S. agencles, the
old Indian agents up through modern times, hive not henefited
the benetiocilary Indian nations and that is the agreement that

has been made. ‘Nat is the law ot this land that there is
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this lrust relationship, there {ig a tiduciary obligation. NRC
shares in that.

Our requests here are so modest as to be really the
bare minimum ] would think that MNRC could do to carry out its
historic responsibility as part ot the United States
government.

We are only asking tor three things, that there he
allowed a commenl period on the SCA drait, that you not change
the rule to limit Indian tribes and Indian organizations at
this point by saying that those designations should be changed
to zttected Indian tribes and we have also included a symbolice
request that it the Commission statt is going lovincorrectiy
capitalize the "s* in state then it should capitalize the "t-
incorrectily in tribe.

tLaughter .)

MS. HARJO: It is jJust the sort of perceptual thing
that does make a ditierence in tederal agencies because |t
looks like great big states, litile bitty tribes; great big
responsibilily to the stlates and diminutive responsibility to
the tribes. 1 think we can do that and that is 2 real easy
one.

CHATRMAN PALLADINO: We will do better.

MS HARJO: Mr. Tousley his expressed his concern
about Lhe Department ot Energy and 1 would like to make our

pointl about not changing the term to attected Indian tribe at
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this point and discuss a bit what is happening in Lhe
Depariment of the Interior where Lhe Secretary ot the Interior
has respunsibllity tor determining attected tribe status.

There is no one in the whole of th? Bureau ot Indian
Attairs who is even assigned to this matter. You can’'t tind
an individual who has responsibility, day-to-day
responsibility, even it il is only one day out ot 30 tor this
matter.

COMMISSTONER BERNTHAL: Why nol?

MS. HARJO: wWhy not is an excellent question. There
was 23 very good iellow who was there handling 2 number of
fssuaes Lhzt he wasn’t being permitted to handle including
hazardous waste sites in the trust responsibillty arex, an
ottice ot the Bureau ot Indian Atfzirs, and he used to attend
.meetings a2l the Department of Energy 1 know and was very up on
the issue. He has been shipped somewhere to the west ot
L.C. and we don‘t know where. 1 don’t mean banished. 1
think he can be tound but he {s notl a»personlnaw in chirge and
there is 2 vold

COMMISSIONER BERNTHAL: I think tney let him out.

(Laughter.)

‘MS. HARJO: They permitted him to escape. Still, an
issue this Iimportant would 1t seem need at lezst one person at
one desk where the mail)l stops to be accountable in the agency

that is desiénited as detlermining attecled tribe status,
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One ot Lhe problems Lhat has been croeated, the Coeur
d'Alene tribe, 1 understand you hive received a2 separate
communication from them about having been denled attected
tribe 3tlatus because they do not tit into the strict language
al Lthe Act which detines attecled Indian tribe to include one,
any Llribe on whouse reservation 2 nuoclear wasle site is
pruposed or lwo, any tribe whose possessor or usage rights to
lands sutitde the reservation 23 detined by Congressl;nally
ratifired treatics may be ettecled by such a site.

Now the Loecur d'Alene’s do not have specitic
Congressionally ratitied treatics but thelr reservation is
designated 23 a2 reservation and they enjoy ali the attributes
under law ol Indian country. They are treated tor a1l
practical purpoies as a reservation. It is just that they
were established under a2 ditterent mechanism, under an
axeculive order.

OQur history spans, ot course, the entire history ot
the United States so we go througn these many policy and
writing tads of Congress and wa know that sometimes it is
really sloppy and here we have the Coeur d'Alene tribe which
is tully tederzily recognized tor all other purposes being
excluded becau;e ot the treaty language.

On the other hand, we have the Passamaquoddy Tribe
and Penobscot MNMation In the State ot M2zine being included in

tor NWPA purposes by DOE evan though the legislative history
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is clear that the tad 2t the timé in 1980 was to say in that
particular committee, the House Interior Committee, they
didn*t want Indian terrilory referred Lo as reservations tor
that period ot time.

S0 threce acts Lhat I worked on were not ocalled
reservations and so they are included hut here we have all
Telerences Lo reservations. S0 we have inappropriale
inclusions, unjust exclusions, sloppiness in the writing,
sioppiness ind even perhﬁps inattention in the Department ot
the Inlerior as to these designations.

Leaving the terms as they are, Indian tribe and
tribal organiszation is not going to create a real problem tor
anyone in NRC or DOE and would allow tor some of ihese
problems that I have mentioned to be sorted oul and would not
close your option to changing this rule to specitically
atteoted Indian tribe as these things get sorted out.

Unless ! am missing something really majyor, Lt seems
like this, too, is 2 very easy one.

CHAITRMAN PALLADINO: I am trying to understand --

MS. HARJO: I am, too.

CHATRMAN PALLADINO: 1 xmvnot‘quite sure that I got
what you would like us to do.

MS. HARJOU: 'The proposal is Lo change at this point
the term, "lndian tribe” and "Indian tribal organization" to

“attecled Indian tribe” or "ajtecled Indian tribes.* At thisg
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point witlh so much contusion about who is an attected Indian
tribe 2nd who is not and so much ot that being sorted out now
and the tribes: being so far behind the states In this proocess
and rushing to catleh up, it is our teeling that it you change
to 2ftected Indian tribe you would be unjustly excluding some
A\ribos from this process.

CHAIRMAN PALLADINO: That is where 1 am having
ditticultly, ] thought you were recommending that we change to
it

MS. HARJO: No.

COMMISSTONEKR ASSELS'TINE: 1 think you are saying
stick with the existing detfinitions in the regulztions.

MS. HARJO: Hight, tor the moment.

COMMISSTONER ASSELSTIMNE: For the moment, until some
ci these questions get sorted out.

Ms. HARJO. That is right, and somewhere down the
road obviously it wéuld be changed but at this point, that
might preclude some of the really valuable consultative
abilily ot these tribes and you might just be closing your own
doors to dealing wilh the tribes.

CHATREMAN PALLADINO: All rlght.. Did you say you had
one other point? |

MS HARJO: I probably did, but I don‘t. I'hank you.

tLaughtier.)

CHAIKMAN PALLADINO: 'TThank you. 1 guess we aras open
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tor questions. Une comment I might make and this applies to
all ot us. We have 2 balince to make in trying to meel the
schedule thalt Lhe Congress set torth and making sure that
everybody is properly heard and that is a balance we keep on
Lrying to achieve. S0 while we have a tendency to lean toward
giving everybody their say, 1 think there i{s 2 point at which
we have to make &2 decision that we ocught to close ranks and
getl on with the )joh.

1 think one ot the other arc2s that we are faced
with is the judgment that i3 needed in deciding what ccmment
should be retlecled in the change in the regulation and which
ones don‘l and there is 2 teeling, I gather, and maybe it
doesn‘t come trom your presentation as much as {t did trom the
states” presentations, that it we don‘t tollow the suggested
comment, that we haven't given it attention.

S50 ] guess ] am saying, yes, we need to give
consideration to 211 the comments and we should a2llow time
tor the comments but it lsn't possible to agree to bring all
the comments in.

Let me see it others have comments? Commissioner
‘Noberts?

COMMISSTONER ROBERTS: No.

CHATEMAN PALLADINO: Jim, do you have anything?

COMMISSTONER ASSELSYTINE: One comment and one

question.
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1 would £2ay the comment is you are going to need to
bear witlh us 2 bit. Deazling with Indian tribes is not
something this agency has had a lol ot expertence and practioe
with and * think it is 2 learning experience for us as well as
for yeu all in this arca.

! would also say that pecple who worked on the
legistelion on the Hil) 2140 were people who in some instances
were nat involved In detatl)l in legislation &lttecting the
tederal government's special relttldnship with the Indian
tribes and there may well be some things that we need to
surtace, whether we do it or the Depariment of Energy goes 1it,
or the Congress on its own inltiative takes a look at some of -
lhese things llke the detinitions ot which lribes were
included and we}en't and wa2s il a conscious decision that that
was Lhe right balance to strike.

1 think your comments arec well taken on those kinds
of questions and they zare things that we probably ought to
ook at and the Leparlment ot Energy ought to lorok at ac well
22 the Department ot lnlor&or;

1 agrees with Yred that his question earlier sure
seems to make sense to have somebody at the Department ot the
Ilnterior that is tollowinyg this and helping the tribes with
their special interest and concern in this areaz.

The question | had basically goes to your points,

Dean, on reviewing the DOE site selection process. It 1
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uriderslood you right, your point was that basically the
Commission has to do thal at some point‘in this process to
carry oul our NEFPA recponsibilities. We are gouing Lo have to
look a2t ths allernate zites that were considered in the
prucess thatl was used to identity and select the alternatives
that werv considered even‘though the number may bhe tixed.

MR. "TOUSLEY: ‘'fhat's right,

COMMISSIONER ASSELST'INE: It that is Lthe case, are
you baslcally saying that Lhe earller the zgency tocuses on
that problem the better. I{ there are dittiocoulties In the
site setection process, it is 2 lot better Lo know azbout those
in the early iniformal stage than liater on in the more tormal
hearing stage and that the site charactgr!zation plan
logically presents a2 useiul time at which to make that kind ot
2 review. 18 that basically the sense of what you were
saying?

MK. TOUSLEY: 'TThat’'s right. It is not just more
nseful early. 1t |s practically use less late. There is
really very little you can do it yog get a license application
tor 2 repository and the alternatives aren’'t suitable. You
are really in a2 bad situation at that point. Now is the time
when you can intluence that decision.

COMMISSTOMNER ASSELSTINE: So on the delay side, we
may be a lot better oti in terms ot avoiding delay --

MR. TOUSLEY. Exactly.
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COMMISSITONER ASSELSTINE: -- and we should ftocus on
Lhat jssue and get {{ resclved as much as we can early on in
the process.

MR. TOUSLEY: Exactly. I would just like to add in
response to the Chairman‘s commenl a2 minute a2go, 1! think the
history ot tederal ettoris to diquse ot nuclear wasle
indicates Lhat there 1ls no place where it is better to take a
1iltle bit ot extra time to hear what everybody has (Lo say
than in this prqgram.

Past ettortls have tailed both because of the lack
ot technical credibility and because ot the lack ot public
contidence and taking that time is what is going to help
create that contidence.

CHALRMAN PALLADINO. 1 agree with.you on that. I
think that has been the reason for tallure and I hope it
fan’'t the reason_ior tallure or ! hope there is no tailure in
the tuture and that we go forward. We all have to tace where
and how do we oclose ranks,

CUMMISSIONEH ASSELSTINE: That is all I had, Joe.

CHATHMAN PALLADINO: Alld r{ght. Fred, do you have a
comment?

COMMISSTIONER BERNTHAL: No.

CHAI RMAN PALLADINO. Lando.

COMMISSXONER ZECH: No. 1 would just like to thank

the panel members.
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CHAIRMAN PALLADINO: ‘'hank you, We apprecizte your

< giving us your commentls and as | said before, we will give

3 them caretul)l consideration.

4 (Panel exoused.)

5 CHAITHMANM PALLADINO: 1 am going Lo declare 2 ten

) minute recess at thiszs point. Pfcase ba promptl in returning so
? we qln get on with the other speakers.

B {Whereupon, 2 short recess was taken.)

9 CHA!RMAN PALLADINO: Ladies and gentlemen, I wonder
10 1{ we could begin to take our seats. I suggest we gelt

11 started. Commissioner Zech will be on his way here shortly.
< This i3 a continuation ot our discussion on Part 60U and we now
13 . are golng to have presentitions by Mr., Berrick and

14 Mr. McQGranery representing publiec lnteregt groups.

18 Mr. Berrick, do you want to start?

16 . MR. BERRICK: Thank you, Mr. Chajrman. I am David
17?7 Berrick, LDirector of the Nuclear Waste and Safely Project ot
18 the Environmental Policy Institule. 1 am here this morning
19 not only on behalt of my own organization but also on behalt
=u ot the Natural Hesources Detense Counci)l.  Mr. Dan Reicher ot
21 the Council regrets that he cannotl be ﬁere this morning. He
2 was'called to Ohto to consull with state otticlials about some
23 ot the more recenl problems at the Fernald DUE Feed Materials
24 Facitity

29 ‘ I want to thank you on behilt ot both ot ocur
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organitzations tor tna oppartunity to testity this morning.
Let me begin bBriefly by s2ating that 1 think it is heiptul
that the SELY paper in the pickzge betore the commission was
distributed to participants this morning 1t gives us an
idea ot the kinds of issues that the Cummission is fotussing
in on and allows us (o make more meaningiul comments.

I think there are 2 number of questionsi raised by
purtions ot the package that are more detailed than we should
941 inlto 2t the moment and let me juit meation 2 couple of
examples.

On pa2ge nine of the proposed ruic the package states
that Part 00 is exempl from NEPA under Seclion 12t ot the
Nuclear Waste Policy Act 1 taink you will tind that that
section only exempls the promulgation of technical
roquirements specitically reduircd by section 121! and doesn‘t
exlent to all of Partl 66U rulemakings including this one.

Another example 13 the stitement 1n Enclosure B,
Comment two it is stated that the EVA z2ssurence requirements
2re not relevant to repositories licensed by the Conmission.
! think you will {ind in going through the EFPA rulemzking
package a presumption that NRC will in fact insure that the
objectives of all ;siurance requirementis promulgated in their
tinal high-level wastle regulations be 2ccomplished by
amendment to 10 CFR Part o0 making those assurance

requirements very relevant.
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Witlh the expectation that we will be z2llowed to
submit a more detailed statement for the record, let me get to
suome thure general i1ssues betore the Commission today.

In particular, the centraz) issue here really is the
degree to which the NRC will be involved in the repository
3ile selection process. I don"t think you have heard very
much today that raises very many guestions about the overall
licensing aspecls of the Cammission's rule.

But what we are reully concerned with here this

morning is the early stages of the process, the site selection

aspects of the DOE program.
In some regard the shitt ot most concern Lo me and

to our organizationi is this shitt trom 2 more tormal
structured r;)ationship between NRC and DO. a5 articulated in
the current version of Part 60U to a2 more informal ad hoe
relationship proposed in the }ule.

In doing so, the NRC argues that Congress
deliberately excluded {rom the Nuclear Wasie Yolicy Act the
$ite selection review rcle now contained in Part 60U,

Perhaps 2 more accurale reading ot the Nuclear Waste
Policy Aot is that the statutle is silent on some specitic
issues such as the dratt site characterization asscssment.
Cungress could have ' direcled the NUL to contorm Part 66U ot the
Nuclear Waste Policy Act as it customarily does in legistation

dnd did not do so and ai Mr Tousley pointed out earlier this
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morning Section 114 now specitically states that the Waste

Policy Act is not intended to dotract or to limit other

authorities that the Nuclear Regulatory Commission has.

o some extent we believe that NHC has over read, i1
1 may use that word, the Waste Policy Act in attempting to
fashion a rationale tor the changes it is making in this
proposed rule and that ha; been a2 long standing compliant oi
ours.

In general, the NRC has repeatedly attempted to
assure us that it is not abindoning its role in the
pre-licensing stage, the site selectloqﬁstage. 1t I may quote

from the dratt preamble, “In regard to the generalized concern

that NRC should be involved in the site selection process, it

is noted that the NRC has played an important role in this

process and will continue to do so."

Our concern inadequately conveyed I think in the
SECY piper Is that while we are gratitied by these assurances,
we are not satistied by the entirely ad hoc nature of this new
relationship.

Similarly we recognize that the current proposal
revises reiérences to the Proocedural Agreement, but the taot
remains that the Procedural Agreement and other ad hoc
protocols will now govern much of the NRC’s new role. Such
arrangements dovnot provide the assurances that the NRC's site

selection participation now artieulated clearly in Part 60
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will be fully:and identitiably accountable,

The NHRL stait has to 2 substantial extent attempted
to gloss over thaese tundamental concerns preterring to direct
the Commission’s attention to more discrete tangential
dalterations Lo Part 0U.

For example, the NRC statt hazs consirued our
tnsistence Lhat the NRC explicitly specity MRC's role in Part
b narrower issues guch as what 1s in the site
characterization plan and whether we have this simultaneous
promulgation ot Part 51 and Part 60.

‘'he point 1 want to make here is that it is not the
torm ot the review. We dare not ra2ising the question as to
whether or not the site charactersization pian or the SCA must
address z1)1 of the aspects ot the site review.

11 those aspects are now encompzssed ln the
Environmenta)l Assessment as the stait contends, tine. That
does not negate the neogssily in Part d0 tor then spelling out
this now rule. One ot the concerns has been that we are
getling into an area where spocific funotions tor early site
review are going to be carried out that just simply are not
being coditied.

1t is not really a qu;stion ot is it in the SCP. We
don’t necessarily care it it is 1In ghe SCP as long as within
lhe rule itsell, il ie¢ claar how these tunctions are going to

be carried out It should be in the EA and thaf should be
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handled as part ot the Ccamission’s cowmments on the EA and
let's pul in 2 provision in Part oU that spells out that that
13 how i1l will be handled and ocutline the gscope ot haw the NKC
will comment on the EA’s.

CHATHMAN PALLADINO: Uo you think the old rule was
better in this regard?

Mt BERRILK: I'he old rule estab:ished principle 2nd
a4 process tor addressing this early site review 11 that
needs to %e ohanged to bring us into strict technical
contaormance with the Wasle Policy Act, tine, but we think that
the principle and the necessity tor that early site review
needs to be retained.

1t we are moving it around to a difterent spec;tic
DOE tunotion, that is understandable but that does not mean
that we should drop ii trom the coudiiied regulations. We
think it igs important that 1t be retained in the coditied
regulations.

COMMISSTONER HERNYTHAL: Lel me be very caindid and
straight torwarc aboul what the perception is on a2t least my
part lor what Congress had in mind and meant to do and whether
or not that was a clear understanding at the time, it seems to
me that that is the clear underslandiqg today on the part of
many members ot the Cpngross or at least, 1 think, we have to

concede that there is this broad percepgtlion that the NRC

should contine {ts role to the role as reviewer and commenter
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where we said review and comment and concurrence whore we said
concurrence and that we do not intend and did not intend the
NHEC to become Lhe bottleneck in this process.

! am speaking very plainly. I think that is the
itmospnere that exists today. 1 am nol saying it is right or
wrong or making a2 judgment, I am teiling you that that is the
perceplion that one gathers sitting on this side of the table.

Why shouldn‘t we be responsive to that? There is
the very clear message, it seems to me that runs through thisg
whien one goes to the Hill and hearings and genarzlly what s
being said. Again without being judgmental or saying anybody
is right or wrong in the assessment ot our role and the

percebtions that are beinyg transmitted our role, how'do you

respond to that?

MR. BERKILK: 1 guess ) would respect by saying 1
think at this juncture, the statt is recommending changes that
over react to thatl conocern aiboutl being the bolileneck.

Yor example, dropping this dratt site
characlerization assessnment. I think the statt and perhaps
the Commission itsel! believes that it would be a lightening
rod, that that type 0ot process would be a bottleneck. We
don*t see it that way in the sense thal under the current
requirement, let s g2y it the Commission were to insist that
POE wait, it 15 not even an 1nsistence hy the NRC that DOE

actually respond
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1 guess it 1s just a question of degree. 1 don"'t
think people are saying the NKC ought to start licensing
early. That wis a2 presumption that the Commission itsell
sought to avoid when it originally issued the current version
of Part vlU that you would not get into a limited work
duthorization or early sile review process, that the
Commission would review in some detai1i what Lthe Department ot
Lnergy’'s activities were going (o be and that would be done on
this sort ot tormal basis wilh 1dentitiable documents and
identitiable éomment process .

It was not that the Commission was going to begin a
licensing proceeding and the licensing proceeding would not
start until DOE aclually walked in the door with a licensing
document . I don’'t think we are suggesting that that needs to
be changed.

1 think what we are suggesting is that the original
tormulation ot Part 80 which required specitic issues to be
raised, such as the site characterization activities, to be
raysed to & specitic identi}iable level requiring the
Comsic4aion at that time rggardless ot what intormal
communjcations l¢s going on, regardless of the schedule and
internal program that DOE was tolloewing, that there would be
an identitiable point at which the CommlssionAwould satisty
1tiel? with the 2ssi1stance ot outside cocmment that all the

issues were addressed betore the step in the process would
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1 don't think we 2re talking about additional
bottlenecks. 1 ‘hink we are trying Lo preserve the infarmal
nature ot MNRC's role We arc not talking about getting into a

licensing process but 1 think there is 2 lot of scope short ol
agetiing into the licensing process in terms ot assuring that
trhhe Commission's role is an ldentitiable one, not just tor
this Commissinn bul for {uture Commissions.

CUOMMISSIONER BEXNTHAL: 1 apprecizste your commenl.

1 am sorry to interrupt.

CHAIRMAN PALLADINO: &hat is all right. 1 did, too,
$0 | don't blame you. 1 blame myseli. But nevertheless, I
think it is important when we get a poiht we want to discuss,
we do 1t Did you have more”

MR. EERKICK. I had 2 tew more comments it I may.

CHAIHRMAN PALLALINO: All right.

MR MHERRICK: Just carrying on this point, to a
large extent the stalt has insisted in this.rulemaking af the
necessity tor these informal xelationsﬁips tor a long and very
deeply involved relationship with the DOE and the NRC to make
sure these issues are aired.

1 don*t think there is a disagreement on our part or
on the statt’'s part about the importance ot an involvement in

these early stages. I think the importance is whether or not

there are identifiable decision points or points in the
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prucess where Lhe intormal proucess comes (o some kind ol an
identitiable review point

We would argue that the intormal process so tar has

been hampered by the lack ot clear coditied procedural To

‘some extent 1! you look at the environmental assessmant

comments which is sort ot the most recent embodiment ol the
current Part Bu si1te review process, the NKC deliberalel&
restricted the scope of 11ls commenls on the EA’s and Lheretore
1ts review of the DOE si1te selection process,

It did not get into‘scme ©o! the site ranking issues
and Lhe comparative merits of one site versus the another, so
to some extent the Commission is 1imiting, in the absence ot
more clearly detined paolicy and 1 would $ay a policy at odas
with currentl regulations, the scope of ils review.

'hat is at the heart of our concern about the sort
©of the a2d hoec natlure of the Comnisgsion review ot Lhis area.
We think that really ought to be nailed dgwn in Part 80,

Let me just make one tinal statement about the
dratt site chardacterization asscssment. Une ot the poinis 1
really would jxkc to impress upon you and it was not entirely
brought up this morning in your jprevious conversation is that
1 think that the stzit to some extenl has sort ct overly
embellishad the site characterization assessment and this
angoing process that is supposed to ensuré trom that.

‘'he si1tle characterization assessment and ptan 18 not
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really a2 living document Wn are not really going tc¢ have
the opportlunily to come back. 1 sev in my personi. viaew the
site énaracterization assessmant as roatily being 3 detinitive

slatement by the NMURC on Lhne jaformation necessary fto obtain

licerase and i thaink that it wil)l restrict grecot ot v
chaqurests, considerations, 1ntevvae . .ot .y cnailennyes
on what 1ntoramation . HIN whary

LS LR 1 DCE 2 time tabhle tor conducting

rraectarizatioen work, you see thatl in practice it

Aa*l e therwige. LDOE now lor the salt siles is only going
ty have ei1ght months or 1s only scheduling eight months ot in
sttu testing.

We are not really talking about a2 multi-year process
ol evolution, re-examination, re-visiting these kinds ot
1siues. 1t i3 ;eally qoing td be as svmebody said earlier a
one shot deal and 1 think Lthat the analysis is also going to
have broader legal implications tor the kinds ot questions
that can be raised without the adequacy ot data.

Yeople, 1 think, will come back and say, "'TThe NHC
si1gned ottt on 2 site characlerization analysis. This is what
they told us was required Lo get the license." You can’'t come
back in and say that it is inadequate and (he NRC statt, 1
believe, throughout this p}oceis will have trouble coming back
and raising a new issue or lrying to get existing issues

revigiled having the Commission once articulated, "'I'hiig is
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what (i~ program was supposed to have done."

COWMMISSTONER BEERNTHAL. As a solentist I share your
chagrin on hearing numbers like that and all I can say is that
1l seems to be the niture of the way we do business not only
in this agency but in the government generally that process
now Lakes precedence over substance and that is only
exemplitied by comments like you made. 1t is going to be
eight months reatltly to do lﬁe real science and ghe rest ot the
time Lord knows what we will be doing. That troubles me as
well.

CHAIREMAN PALLADINO: Doegs that conclude your
comments ?

MH. BERRICK: VYes . I would like the opportunity to
submit A more detailed statement it that woﬁld be agreeable.

CHATRMAN PALLADINO:. When might we get that?

MR. BERRICK: 1f you give me a week perhaps, 1 don’t
know but therc may be other members who are participating
today who would want to submit additional comments.

CHATRMAN PALLADINO. A1l right. 1 will bring that
up later I think we could certzinly ailord_solehing like 2
week. ‘thank you, Mr. Berrick. Mr. McUranery, please proceed.

MR. McURAMERY: Mr. Chairman and Commissioners, my
name is Jim McGranery. I am here today representing
Scientists and Engineers ftor Secure Energy. Today's

presentation was scheduled (o be delivered by SE-U‘'s Executive
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LDirector, Miro "odorovich. Since he Is unable to be here, 1
wish to ask your permission to speak in his stead and present
a summary o! SE-2°'s posttion. 1 would a2lso appreciate your

cunsenl for the written text ol our-remarki to be entered into
the reocord at this hearing.

CHAlRMAN PALLADINO: All rignht.

MR- McURAMNERY There are two pr?nciples which torm
the basis for our Llechnical and lega) comments

First, in the pre-construcsiion permit application
stage which 1 emphasize here, Congress gave primary
responsibility to the Department ot Energy and limited the NRC
participation Lo review and comment exceptl in two particular
cases whgre NRC concurrence is reéequired,.

.

This is a2 much ditterent role than the NRC toresaw
tor itselt in the original version ot 10 CFR Part bU.

Theretore, the adjuslmenl to this diminished status
is understandably ditticult. We compliment the NRC on its
eftorts to pare the expansive role itoreseen down to the role
aotually assigned by Congress.

However, as we explain below, {further festraint is
appropriate it not legaliy required,

The second principle which we have in mind is that
Congress legislated as the primary purpose ot the Act 2
sochedule for the siting, conslruction and operation ot

repositories which Congress determined was adequate to provide
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reasonable asgurance o! adequate health, salety aand
environmental protection to the public.

Wa suggest that the Commission is legally obligated
tu reatlrain any tendency to an expansive interpretation ot its
role in the sile characteri1zation process when such an
interpretation may tend o viul;le the
Longruessionaily-mandated schedule and especially aow when we
arn alre;dy benind that schedule.

Our principal area of concern is in proposed 10 CFR
Fart b0 18 which defines the NRC's implementalion ot its
responsibilitly to review and comment ﬁn the DOE SCP. Congress
provided tor NRC review and comment on the S$CP without
indicdatling any public participation in that eftort while
axplicitly providing tor public comments to the DOE on iLhe
SCP.

Thus, the cgmﬁisslon has no responsibilitly to seek
pulblic participation in Lhe development ot its comments and it
it decides it has the zuthority due to the lack of an explicit
prohibition, it should caretully limit that participation-ta
avoid turther delay in the legislated schedule,

For that reason, we recommend that the invitation
tor comment on the SCP in proposed &U.18(h) require comments
within 45 days attitecr the close ot the relevant DOE pubiic

hearings.

This would allow for public participation concurrent
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wilh the normal NHKRC review schedule. Mo time timit 1is
currently 1n the regqulations In this connection, we also
note that there 1s language 1n 60 148ic) that should be
transterrced to subparagraph (b) so that the same inuvitation
gJues ocut to Lhe whole world &t the same time.

Section OU.1B(t) 38 2 veslige ot the pre-Act concept
at draft and tinal SLA's 4and should probably be deletled.
Interestced persons have never bhetore necded any regulalory
authority ftor writing to the NRC at any time on any subject
and cerlainiy would not now sudden&y leel constrained.

On the other hand, such a tormal invitation may be
argued to ccn}cr some tormal bul undetined status on such post
hue comments.

In shori, we can se¢ no good resulting trom this
additional, tormal procedure but we can imagine complaints
charging lack of good taith because the NRC tails to respond
to 2 real or spurious aobjection which is now reiterated tor a
third or.lourlh or titth time.

In this connection, we have reterence to all ot the
previous procedura)l opportunitles which the various interested
parties have to make comments to the NRC and DOE.

In the last sentence ot proposed section 60.18tg),
DOE is quote "required,” closed quote, to address any topic,
quote, "Requested ot the Direcctor” closed quote, in the

semi-annual reports. There is simply no statutory authority
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tor the MNKLC to Impose sﬁch 2 requirement at this stage
aithough LOL miy and wa are confident would cooperate with the
NUC 1n providing intormation on germane issues.

We also note that in the provision stating that the
LY shall contain any other intormation required by the
Commission, the word "required" should_nol read 28 2 license
tor intaeliectual curiosity, but rather in the sense of "needed
fur 1ls responsibilities related Lo site characlerization
under the Acl.

In similar tashion, proposed section 6U.18th) {s not
authorized by the Act but is the subj)ect ot Lhe DOE/NRC
Procedurazl Agreement. For this reason, {t may not be
appropriate to NHC regulations especially §f the Prooedural
Agreement 1z not cited as authority,.

Probably Lhe single mosl unnecessary burdensome aﬁd
perilous provicsions in the proposed rules are in the last
sentence ol proposed secltion 60.1811i) and the tirst sentence
of{ proposed section €8U0.18¢)).

‘'hes¢ provisions require the invitation ot Statle,
Tribhe and public comment‘on 2all comments which the Director
makes to DOE on site characterization. Suoch proviszions are
administratively gmpossible to comply with unless we were to
require at least memoranda it not taped recordings ot all
conversations between the DOE and NIRC gstatts at all levels.

Then the Federz)l Register would be overwhelmed with
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nuotices ol invitations tor comment. Moreover, we believe
these provisiuns as well 2s olhers go well beyond ii not
violatle tne DUE/NRC Procedurz)l Agreement

We believe that the aboue-suggesléd revisions would
nut hamper ettective and morae than adequate participation by
interested persons 1n the spirit of the Act, bul would avoid a
procedural morass, avoid furtiner truslraliop ot the Act's
schedule and be mure 1n keeping with the Commission’'s limitled
role in the site characterizatiaon process

Aslde lrom gtome minor legal suggestilions attacﬁed is
an addendum, we have only one further legal comment. We do
not bualieve thal the tlnal rulo,-lls background, comments or
statlement o! consideration should express z2ny opinion on DOE’sg
aulhority lo sink a2 shatit betore receiving and considering NKXC
commenle on tha SCP.

It is DOE’'s responsibility, not NRC's, to inlerpret
the DOE statutory authority and detend that interpretation
ouring the site chxr;cterizatxon process. OUn the other hand,
the NRC observation that it may be prudent for DUE to await
suoh comments Lo avoid difficulties in subsequent licensing
seems totally appropriat? and helptul.

That concludes our oral presentation. I would be
happy to answer any questions or try to answer any questions
which the Conmission may have.

CHAIRMAN PALLADINO: “Thank you You make 2 number
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ot tnleresting pointis thait are ditterant trom same ot those
that we heard up to the monment. ! am trying to phrase the
question and meybe 1 will phrase 1t fti1rst tor Mr. Ezxrrick and
then 1 will come back to you, Mr Moc3ranary
It 1 understood your commenls Mr Berrick, we

should use lhe current Part 60 procedures unless the Act

'ruAIIV requires that we maike a change. l1s that a tair summary

ot your statement?

MR BERRI1CK I think that is correct. 1 would take
that one slep turther whioh is to say thal we believe thaf
Part 80 ag currently promulgated established the corrcetl role
for the Commission in terms ot the scope ot the issues it
reviews a2t Lhe sitle salection stage.

1t striet contormance Lo the Waste Policy Act
requires that some ot Lhose activities that previously were
going to be part ot the review 0ot Lhe sitle characlerization
plan now become part otf- the review ot some other statutorily
required document such a2s the Environmental Assessment, that
is okay 2s long as the basic scope o! the review ie retained.

Part of our basic concern §is that when we go back
and sev, {or example, the scope ot the Conmission’s comments
on the EA's which the stait in the proposed rula, the preamble
to the proposed rule ot these changes, stated is now the
appropriate level to address some of these issues, we sew the

scope being limited trom what is now in the ocurrent
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regulations

So the basic thrust 13 the principles, the scoupe of
the review articulated in the original rule is the appropriate
scope and the appropriate types of issues to be reviewed.
'hose shouuld be relained. 1t that means some tine tuning in
the process, that (s certainly appropriate.

CHAITHMAN PALLALINO: Now Mr. McUranery, on the other
hand, you i1ndicated that the Act does very seu?rely restrict
and limit NRC°s role and that keeping some of these
opportunities for additional comments in there would he
contrary to the Aclt. Is that a2 tair representation?

MR. McUHANERY: I think that it would not only be
contrary to the Act, but would exacerbate 2 prpblem that
Commisiioner Bernthil and you have a2lready addressed, nimely
that this seems to be turning into a2 lawyer's game as opposed
to a scientitic and e€nglneering exercise.

We az2re getting 2 lot ot ftormalism, 2 lot ot
procedures, some of whioch as 1 peint out I think are
impossible to aclually comply with whether or not
legislatively authorized and we are ignoring the main focus,
namely, the development and construction and operation ot the
repositories.

This is the same game which was played with the
Comnmission back in the early days ot table §-3 and the

Commission stuck to ltg guns there as to limitations on the
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procedural rights according to the statute and it took tive
years hut the Commission won in the Supreme Court.

These procedural tangles here that are being
developed is really a matter of giving up everything that was
won and frustrating the snouoth operation of the Agency

CHRHAIRMAN PALLADINO: 1 understand your point. It is
tryiny to achieve that ripe balance thail gives us tha
problem, Did you want to make a comment?

MK. BERKRICK: 1 just wanted to respond to that in
the sense that I think to some exten!t we a2re over exaggerating
the i1ssue here on things like the dratt site characterization
and we are basically talking about whether or not we are going
to send the manuscript out tor peer review betore we publish
it 1 guess 1 am nol sure lo echo things that Mr. Provost
said earlier, 1 am not sure that what we are noﬁ striving tor
here is quality in the process and to make sure that' all ot
the issues that need to be covered are covered betiore DOE gon
dhead with something as critical as sinking the site
characterization shait.

I think the Commission trom the earliest iterations
ot Part 60 identities that activity as being very critical. I
don*t think to tollow on my earlier conversation with
Commissioner Hernthal that we are trying to creite new
issues. We are tighting about the same decision points,

whether or not prior to sinking the shatt the Commission bring
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tao a head 1ls views ot whelher or not DOE 13 tollowing a
program and guing to sink a shatt according to certain kinds
0! parameters that will i1nsure one, that inliormation necessary
lor licensiny can and will be obtained, and two, the integrity
0t the si1te is preserved.

That was tundamental to the original iterations ot
VPart o0 1 think 1t 1s jusl a question of how much ot that we
dre going to prescrve. 1 don't think we are talking about
opening up new issues or ralsing new questlions tor the
Commission to consider. We are still talking about exactly
the same issues.

CHAYHRMAN PALLADLINO. Thank you. One more comment
and then 1 will go to questions.

MH. MCURANERY:. 11 1 may respond to lhat.very
brietly. 'his is the question that the Commission always
fzaces, namely, how many bites ot the apple. The Act spoke ot
an EA We have croated a dratt EA and an EA. ‘he Act did not
require these technical meetings belween NRU and DOE and
certainly did not address the ﬁublic nature nnd‘chance tor
participation therein.

You have orealed that also whioch will provide tens
it not hundreds ot opportunities for comment. You will a2lways
no matter whal you give, no matier how tai? you try to be, you
will always be asked tor oﬁe more procedural step and whether

it 12 the chance to submit additional comments or
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whail-have-you, ¢lways one more and you will get more tied up
in the proces; rather than in your true engineering and
scientitic responsibilities so that you can be a usetul
advisor to LDUE al this stage and later a judge.

CHAITHRMAN PALLAUDINO: Let me turn to my colleagues.
rommissioner Hoberts.

COMMISS TONER ROBERTYS . No questions.

CHAITRMAN PALLADINO. Jim.

COMMISSIONERE ASSELSTINE: Miybe just a briet
camment . 1 don*t think given the hour 1 will go into a lotl ot
questions.

tCommissioner ¥Yernthal exited the meecting.?

COMMISSTONEY ASSELSTINE: 1 guess the comnment is,
Jim, 1 think your principles thltbyou cite {rom your reading
ot the Act, with all due respect, I just think you are

migs~-reading what the Congress had in mind and let me tell you

why

Yirst, it scems to me thal we are not trying to
ovaerly legalize the process. What we are trying lto do is
de-~legalize it to the extant that we can. 1t there is one

thing that was clear o! the position ot this Agency before the
Cungress it was that we have to go through a tormal licensing
pracess tor this repository.

We, the Agency, thought that the best way to make

that process work given the unique chiaracteristlics ot
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repos:lo}y developnent was to have an eftective intormal
process heuinre we got into hearings with lots ot lawyers and
2al)l of the trappings to try to iron outl a2s mainy issues as we

could, surltace the issues up, make sure that we had the

intormation thal we needed to make a2 licensing decision and

make sure that as many issues as could be identitied were
tdentitired, surtaced and addressed.

What we told the Congress more than anything else, 1
think, was that it that intormal proucess works and atl the time
we had basi1cally laid out what tﬁat process was going to
contain, then we thought we could meet our obligation to make
@ licensing decision on an expedilious basis and we were quite
clear to the COnjress that the only way that process was golng
to wurk once we gat into the hearing phase was it this
intormal praoess worked ellectively.

I think the Congress bought that lock, stock and
barrel They were aware ot what was in our procedural
requirementis. I'hey were aware of what was in our technicil
rules and 1 think that by in large what the Act has is an
endorsement of that pre-he;ring informal processl I think the
Congress took the/Commission at 1ts word and said, ?ou have
mapped out a pfocess here and go do it.

What I read in the ditlerence between review and

conment and concurrence wis Llhit there were 2 tew places in

particular where the Congress was a hit uncomtortable in just
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relying on the intormal nature of that process and they said
2l Lthose points we really want the NXNC to sign off tormally on
4 couple of these key elements.

By in large I think the debate here is ! guess I
would agree with Dave is not over momentous issues, it is how
are we are going to make that informz} process work and work
eliecliualy to surface issues, yget them identitied and get
them addressed so that once we get into the tormal process,
once the lawyers take aver, there is 2 minimum potential tor
disruption and de' .y and stretching out this whole process.

1 would also say thal 1 gucess I disag;eQ that lﬁe
setting of the‘schedule represented a Congréssion&l judgment
on what was negded to provide adequate protection for the
health and satety ot the publie. 1 don‘t 1hlnk the Congress
1ikes to substitute its judgment on that kind ol question tor
the judgment ol this Agency and I sce what the Congress doing
is basically saylng, "We want an aggressive schedule. We wanl
to sea a2 repository within this time frame. We think it is
do~-able 2l1though we think it is also very ambitious, but the
burden ultimately 1is oﬁ the a2gencies that are involved both
UOE'and the NRC as well as other agencies to make that process
work and what they think needs to be done in that prncess has
to be speolled out in 2 mission plan and then it there are
changes Lo that, the agencies have to come back to us and tell

us .
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1 really don’'t view that as substituting the heilth
and satety judygments that this Agency has t6 make z2s it goes
dlong.

$9 1 guess on those two points, I have a2 ditierent
view ot what thq’CongressbhAd in mind and what i3 embodied in
Lhe Act 1 think we would be in the worsl possible situation
il we had this informal process go lorward nol tunction the
wiy we told the Congress we had in mind only to tind out that
we have major problems that then have to be considered in a
turmal licensing proceeding where it ls much more difiiecult, 1
think you will agree given our experience in the reactor area,
to try to setile some of those kinds ot issues.

1t is going to be a2 much tougher and more.lengthy
process it we don't make this intormzl process work to
identity and address those conocerns. So I guess that is more
of 2 comment than a question.

MR . McUORANERY: It 1 may respond very, very brietly,
tirst, 23 to my scecond principle a2as to the schedule and the
tinding that it is consistent w?'h the health, satety and
environmental protection ot the public, that I am atraid is
unarguable. That is the precise language of Section 111tbitl)
ot the Act.

Getting to the nore important issue, I think that
what the regulations are doing i3 squaring the circle. You

have mentioned several times and 1 would be totally in tavor
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ot intormal resolutions, inlormal contacts. That is the
nature »t the development ot scientitic and engineering
answers.

Our problem is that this regulation tormalizes these
lhings uniike anythilng else has ever beon formalized betore
cronating an ecndless scries of requirements tor Federal
Negister notices and responses and reviews never-ending.

To accomplish your purpose which I think is a very
guod onc, all the ragulation needs Lo state hervre is that the
slatt under the director shall consult with the states, tribes
and interestled members o! the pubhlic. That would do the job.

CHAITRMAN PALLADINO- All right. Thank you. Let me
ine it Conmission Zech has any questions®

COMMISSIONEY ZECH. Just a briet cuomment, I think it
i34 important that we hear all the various view and I think
Mr. McUGranery has glven us a dilierent perspective than we
have heard this morning.

1 think it is importanl that we liztlen to 2l the
views and 1 don't want to prolong this any turther except to
say that I appreciate his views and those ot Mr. Berrick,
1lso0. I think it is important that we listen to 21l ot them
and 1 2am ineclined to say that I think your perception that we
are overly legalistic a2and procedurally oriented here is

certainly a concern ot mine at this Agency, also.

We are involved in publlic health and satety and
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suhstances ind contentl are very, very important and something
we should be locussing ovr attention on so I think your
comments 1n that regard are very appropriate.

CHATRMAMN FPALLADINO All raignt "hank you. TThank
ydu very much, genilemen. We appreciate your coming and
giving us the benetil of your thoughts

tYanel etcuied )

GCHAAIRMAMN PALLADINO Now I wonder i1 we could have
the representatives trom the Dapartment ot Energy join us at
the table

COMMISSIONER ASSELSTINE. One of these guys looks
tamiliar!

tLaughter )

CHAIRMAN PALLADINO: Wno i3 going to speak tirst?

MR. STEIN: I am, Mr. Chairman.

CHAITRMAN PALLADINO: All right. wWould you identity
yourselt tor the record, please?

MR. STEINM. Yes. Mr. Chajrman and Commissioners, I
am pleased to have the opportunity to participate on behalt ot
the DUE in the NRL‘s consideration ot the amendment to 11U CF&
Part 60 procedural rule.

1 am Ralph Stein of the Department. I am the
director ot the engineering and geoctechnology division.
Accompanying me today is Mr. Jim Knight on my right who is the

director of the licensing and regulatory division.
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On January 17, 1985 the NRC pubiished in the Federal
Register a regquesl tor public conment on the proposed
amendmaents to the prucedural rule, 11U CFR 60. ‘'hese proposed
imendments were intended to bring the regulations in line with
the Nuclear Waste Policy Act of 1922

On March 21, 1983 the DLOE provided Nxﬁlwith comments
on the proposad amendmenils along with som% recommended
chanyus .

(Commissioner Bernthal re-cnters the meeting.?

MH. STEIN: Basically Lhe Department agrees with the
proposed amendment and believes that it Is an appropriate
moditication ot the rule té reflect the provisions ot the
Act . As I hoted the Department did however have some comments
and recommended chanyges ftor the proposed amendment.

We continue to recommend that the Commission adopt
these ochanges . In particular, we urge the Commission to adopt
the suggested change whioh would commit the Commission to
provide comments on exploratory shatt and shatt sinking within
90 days aiter receipt ot the.site characterization plan tor
public comment.

This»sohedule is consistent with our mission plan
tcchedule and our ability to meet the requirements of the Act.
We do recognize, ol course, that these earlier comments by the
Cummission on the exploratory shatt would be contingent on the

Department prauid}ng early and complete intormation an
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explorsatory shitt to the Commission and receiving their
comments on our exploratory shail plans and programs.

We would intend to adupt these comments as
appropriate 1n the site characlerization plaa. At this point
I would like to note Lhal DUE has wourk in progress on the site
characterization plans.

This wark 18 based on the annotated oulline tor the
s1ite characterization plans which was agreed to by the NRC
stat! 1»n meetings with the statt However, the annotaled
outline 1s based on the assumplion that the site
characterization process will occur essentially a2s presented
in the rule now betore the Commission.

Until the {inzl rule is promulgated, there will be
uncertainty as to Lthe applicabilily ot the wourk being done to
prepare the site characterization plans. Should thnere be
signiticant chainges to the:- amendment, portions ot the
annotated oulline and the work being done acecording to the
annotaled outline may need revision.

A delay in fssuance ot the s1te characterization
pians would likely rasult.

Should the final rule not be promulgated a2t the time
the site characterization plan is issued, the site
characterization plan or plans m;y be in non-compliance with

the existing regulations.

Thus, trom the Department s point of view it {3
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essnenlial Lo the DCE program that the linal ruje be issued as
promplly as possible.

Basically, those are the commenls that I wanted to
make here tnis morning. In sunmary, we do 1gree generally
with the moditied rule, the a2mendmenls toc the rule. We do
aspreciale the opportunity ot being able to appear belore you
tuday and thaak you tar that opportunity

CHAITKRMAN PALLADINO: T'Thank you. Was Mr. Knight.
going to make any comments®

MR . KNIGHT No, thank you.

CHAIRMAN PALLADINO: Let me ask yous one question.
'he thread o!f many o! the ccnments that we received so tar
today has been that we are reducing the amount ci opportuni‘'y
that we had provided in the earller version ot Part 6U tor
pcople to comment tor example on the site characterization
dnalysis by no longer ottering opportunity to cooment on the
dratt.

Do you think we ﬁave gone overboard either in the
old one or in the new one with regard to opportunities tor
comment and I meant going overboard either in denying it or in
prguiding tor it?

MR. STEIN: I think that the old rule was structured
in a dittiferent approach. 'he old ruie was structured in a way
at teast the way we handled it in our interactions with NRC

where we would create 2s in the case in Richland, Washingtan,
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¢ s1te characlerization report which in ettect was a tinal
document given to MHRC which would Lthen be¢ reviewed and a
sile characterszation or a2 dratl site characterization
dnglysis would be put torward.

Basically this was the tirst opportunity that NRC
and the public had to look al that docunent. Since then
there have heecn a number ol changes: 1A the way we 1atleract
with the (ummissicn, the sliles and the traibes. We have
trequenl open public meetlings with the Commission on early
activities associated with the preparation of the plan. We
have had at leasl tour dititerent meeatings, open public
meetings, with the Commission stait.

We invite the states and the tribes to participate
in those m&etings and we look for and seek commeAts in the
early stages ot the development ot the gite characterizztion
plan as well as other parts ot our program.

As ye modity the input, we then come back and talk
about it some more with the Conmission, the states and the
Indian tribes. ‘'hese are open meetings and so0o there is lots
of opportunity tor particlipation in the development ot the
site characlerization plan.

So when that document tinally reaches the public tor
review and comment, it ought not be much of a surprise because
it will have lots of discussion that will take place prior to

the time that it is finally issued. 1 think that the present
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rule i3 entirely appropriate.

CHATHMAN PALLADINO- One ol the points that I heard
several times wis that "OH, yes, they may have an opportunity
to make comments in public commenls bhut they don‘t get the
feeling that they are seriously considered” and thereby,
theare is credibhility lost on the part of DOE and when DOE is
tnvolved and sometimes 1 guess even NkL. Do you tceel Lhat
\here 18 ample opportunity tor the flales and Indian tribes
and other groups to 1nteract ettectively on some of these
documenls thal are heing prepared?

MRt STEIN. 1 believe there are ample opporlunities
1or that and I would like to say to yoﬁ that we consider the
commentis very seriously, not only, o) course, the comments ot
ihu statt but the comments of the other participating parties,.

MR KNIGHT: 1 might add i1 1 may, there was
reterence earlier perhaps to some inhibition in the ability ot
the parties at the meetings to tully interact and I think I
can state without equivoocation that it is our iIntent that
there be tull and aclive participation,.

AR, STEIN: Yes, that igs quite correct. In the
meetings that we have had with the Commission statt, | make it
a point Lo ask for tull participation in the technical reviews
that are ongoing.

CHAITRMAN PALLADINO For example, a situation was

described where they weren't allowed to speak until the end ot
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the meeting and then it was Justl almost as thouugh 1t were just
girving them an opportunity tor some pertunclory comments. i
know they didn U use thal word. 1 am bheing a liltle b3t more
graphic 16 focus nnvlhe 1s4un because we do have a credibility
prablem and 1 think DOE may heve it greater than we do at
1aast on thii 1ssue

MK STEIN 1 certainiy noted the ccmmenl and so0 did
Jim and we wiltl look tato it Bul we are stating policy that
wir have Lhese open meeltings and the states and tribes are
welcome to participate., ‘Yhe tact is we encourage them to
participate.

CHATKMAN PALLADRINO: All raght. Let me sec it my

colleagues have other comments? Tom?

COMMISSIONER ROBERTS: No

CHATHRMAN PALLADINO: Jim.

COMMISSIONER ASSELSTINE- Just a couple ot quick
comments, {1rst on that point, 1 think it would be usetul tor
us to know though 1t in tact quite a2 part from what your
stalement of poliecy s, it in taet that iIs the way the
meetings are being conducled. S0 it you could give us some
teedback on that, I think that would be usetul il that concern
is, in tact, valid. They have gone to these meetings and they
have been told that you can’t participate in the give-and-tlake
ol the technical exchange, you have to slt.quietly and wait

until the end ot the meeting and then provide your comments.
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That would be usetuir 1o know 1t hat 13 going on

MK STEIN. Mr Asselstine, 1 would like to mention
that we do have that specitically covered in Lhe DUR/NKRC
Procedural Ayreement tor these meetings and Lhey do cail tfor
open participation Yut 1 will)l give you a specitic reiﬁonse
tas yuur questian

COMMISSTONER ASSELSTIMNE Lood 1 agree also with
your commenl that w& ought to get on wilh il and tinalize the
reaguilations 1 suspe;t that moit ot the issues that we have
beenn talking aboutl today may not directly atiect the content
ot your siltle characterization plans since they tend to deatl
witlh what happens to them atter they get here or some ot these
other aspecls. 1 am inclined to agree with you that we ought
to get od wilh 1t and tinzalize the regulation.

One question. 1 wanted to ask though and that is on
the drait site characterization analysis, I noticed at one
point the Department ot Interior was going to come to the
meaeting today and tor sowe readson decided not to, but they
said that that 1s something thati we ought to retain, we ought
to retain the dra!t site characterization z2nalysis and not
just have the {inal one.

It strikes me that it might well he ot value to you -
as well as to the states and the Department ot the Interior to
have 2 dratt site characterization analysis. For example, {1

there are thinys in our dratt that you disagree with, it is
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y tor yuuv then to come back and say, "Here are cur

with 1t as

NRL cauld

well as the parts that we 2g9ree with“ and

ssue {15 tinal one and lay to rest at

lcast any areas where there were difterences between us rather

than having a tinal document on the table much like the

concern

aboutl a

table anag say that

'you doan’

interest

the states expressed

1L 15 eas:

er to wor. ‘hings 2ut when you are talking

dratt docurient betore ynu have something tinal on the

this is our position period. 1 wonder why

t see having a2 dratt as something that is in your

as well as

MR. STEIN.

the states and Interiuvr have expressed.

Again, 1 would like to comment that we

hive lols of opportunity to get input from the states, tribes,

NRC and others during the time up to the time that we prepare

the dooument.

about what

S0 we should have a2 pretty good understanaing

the comments are and we ought to also at the same

time have an opportunity to retlect those comments in the

document

ol one ¢

snap sho

shot in

are goin

every s\

reports

that we have put out.

Someone earlier today noted that there i35 just sort

rack at it with the SCP. I look at the SCP not as a2

t in time.

tine It wi

When 1t is issued, it is certzinly a snap

11 describe the overall program that we

g to implement on the site characterization plan bhut

x months thereatter, wa have to provide progress

~r.)n the work

that we do and it also provides ample
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opportunily té have 1! you will mid-couirse corrections on the
program that we hive.

1 look at the (¥ 45 being the tinzl}l document when
we are ready to go torward with the license application so the
SCP ex1sts initially, tells you what it is that we are going
to do, but we do have an opportunitly anc will correct
midd-courie corrections, 1t you will, every six months
therealter

CHATRMAN PALLADINO Thanﬁ you, Fred.

COMMISS1ONER BERMVTAAL No comments.

CHAITRMAN PALLALINO. Lando.

COMMISS1IONER ZECRK- Just a2 quick comment, [ would
Jjust encourage you to continue your etiorts to have an open
dialogue with the states and Llribes. I think that is
important that you do that and 1 think everyone apprecliates
the tact that decisions are ditticult a2nd will be made in a
responsible hanncr but the fact that dialogue is necessary and
candid and copen is important and I just urge you to continue
to try even harder in that regard. ‘‘hank you, Mr. Chairman.

CHAIKRMAN FALLADINO: 'hank you very much, gentlemen.

tPanel excused.)

CHATRMAN PALLADINO. We now have & representative
trom Edison Electric Institlute, Mr. Mills. Please join us at
the table wWe are pleased to have you join us.

MH. M1ILLS: hank you, Mr., Chairman and
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Cummissioners, | am pileased to appecar today tao participate in
your counsideration i Part ot My name is Loring Mills and 1
am vice president of Edisan Electric Instlijtute and 1 appear
here on behal! ot Botlh the Institute and the Uti1lity and
Huclear Waste Management Uroup The utilities do have a wvital
1nterest 1n a1l aspecis o! the Nuclear Waste Frogram.

Mr Chairman, 1 regquest that my preparcdud statement
be made 4 part of the record and | wiil present only a briet
oral statement

CHAIRMAN PALLALINO. All right.

MR  MILLS: At we indicated in our written comments

lagst March, we basically support the proposed amendments which

will bring the Commission procedures {o the licensing ot the

nigh-level waste repositories in contormance with the Nuclear

Waste Poliey-Acl

1t is 2 comtortable position to agree with the NRC
statt. ‘The Actl, ol course, ig the cutocome ot lengthy debatle
and bargaining extending over a period of many years and
several Congresses, among various groups with numerous
interests

No one pirty received all it wanted in the process
that Congress tinally prescribed. However, the process does
smbody a4 reasonable balance belween the need jor public input
and the practical project demands associzted with e!ttciept

program i1uwnlementation.



]

Y

10

11

14

19

1%

17

te
<=

te
o

1ud

we suppoart the program, the process and the schegule
the Act mandates lor si1te selsction and the development o!
ceposilories. We: box:eue the Comniission s propcsed ameniments
to the repository licensing requiatinons retliect an appropr;ate
sensitivitly to the importance of maintaining the balance
between competing demanas as struck ina the NMuclear Waste
Palicy Azt

Wo are concernred ahout the desire ct some conmenters
that have sujgestea tnat the proposed requlialions b2 moditied
to require Lhat LUK not to proceed to asink exploratory shaits
Al recommended s51tes until atter the revieow of DUOE si1te
charasterization plans have been conipleted

'he regquiremeat of tha NWPA on s{te characterization
spectiically addressed in considerable detail in section 113
tnecluding a designatiaon that actions under 113 are praeliminary
duecision making aclivities a3 it relates to the NWPA.

There is no requirement in the Act that DOE await
cumpletlion ol site “haracterizsation plan review by MNEC, the
states or “2therwise prior to the sink:ng of shatts and the NRC
should not 1mpase 2In0

Timely teedback te DOE tor such reviews i3
appropriate as LDUE proceeds with char:cierization. The
2xchange ot inlormation during si1te charactleri1zation on a

cueperataive basis 15 essenlia,

I thi1s end, cilase communisation between the hust
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sldates, the Indian tribes, the MNHC and DOE during site
charavtlerisatiun must ne achiesved to assure Lhat the necessary
intormation and data are aviilable tor the construction
applization

As we understand it, this process ol close
sommunication and cocordination o! all parties is envisioned as
$Hart ot Mthe l1iviag 31le charactaearizatioen plan corncept 43 1t is
vmbodied 1n the missiun plaq and diicussed there and as it was
Justl 1ndicalaed ny LDOUE

We wish to emphasize again that approval ot the
SCP"s is notl required under the Act! although close
cuardination and cooperation between MNREC anﬁ DOE is needed tor
the desired result Lo bhe achieved.

The CLonmission should not restrict Lthe tlexibility
provided in the Act with respect to site werk by reguiriang DOE
to await completion ot any SCP review prior to starting the
2xploratory shaits.

'Thank vaou, gentlemen 1 will try to answer any
questions

CHALRMAN PALLADINO TThank youv very much. I am sure
the statt welcomes your support especizlly when most ot the
comments were critical of the stait report. One aspecl of
your statement that reminded me of 2 point thal came up
earlier, how d0 you teel about :dentitying host states and

1ttected !'ndian tribes as parties in the proposed rute?
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MR MILLS. 'neze are several opportunitiazs tor

these parties to participate and they are a speciticalily

designated partly to work with UDODE on a coeperative basis I
beiiewe the opportiunities are there. 1 believe that they will
not be bashiul 1n coming forward 1 don’t believe it is

nsasential that 1t be included as a specitic requirement in the
rule

COMMISS TOMER ASSELSTINLE You would expect Lham to
he naimed as; pa:tlés. would you not?

MR MILLS. Absolutely.

COMMLISSITOUNER ASSBLST?NE All right.

MY . MILLYS. 1 don't believe they will be bashtul in
requesting it

CUMMISEY TONER ROEBERYTS: I think they will nat be
bashiut

iLaughter )

CHRHATRMAN PALLAUINCQ: Bul they somehow seem worried
and 1 was having troubie understanding why they are worried
hut 1 will teave il a2l Lhat. Lo you have any comments or
questions?

COMMISSIONER ASSELSTINE; No.

CHAYRMAMN PALLADINO. Fredv

COMMISSIONER BERNTHAL: HNo.

COMMISS TOMER ROBERTS You see, being last you )just

woare us down. No ore is going lo ask you anything.
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COMMISS{ONEIRl AYSELSTINE: That*s right.

MR. MILLS. Thank you.

CHATHMAN PALLADINO: 'hank you very much.

tWitness excused.)

CHALHMAN PALLAULINO: Lei me express appreciation to
all the participants ot today's meetling. 1 tind 1 always
learn a3 great deal from having presentlers come betore us. 1
did have a request earlier at least by one individual and
maybe there were more than one to be able to submit addilional
intormation. Let me suggest that any intormation we are going
to get and which yau want to make sure that we consider in our
docisions ought to come in by a week trom today.

COMMISSTONER ASSELSTINE. That sounds good.

COMMISSTOMNER ZECRH: Yine.

CHAIRMAN PALLALINO: Let me so requesl.it because we

do want to act 2s promptly as we can on this matter. Anything

more to come belore us?

(No response.)

CHAIRMAMN PALLADINO® T'hank you very much. We will
stand adj)ourned

[Whereupon, the hearing in the above-entitled matter
was adjourned at 12:40 o'clock p.m., to reconvenes al the call

et the Chair.]
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