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KENNY C. GUINN' STATE OF NEVADA ROBERT R. LOUX
Govefnor Excecutive Director

OFFICE OF THE GOVERNOR

AGENCY FOR NUCLEAR PROJECTS
1761 E. College Parkway, Suite 118

Carson City, Nevada 89706
Telephone: (775) 687-3744 * Fax: (775) 687-5277

E-mail: nwpo(nuc.state.nv.us
April 22, 2004

Honorable Nils J. Diaz, Chairman
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

Dear Mr. Chairman and Commissioners:

I write to express Nevada's continued concern that the Commission is not
affording the State the rights and protections that is its due in the Yucca Mountain
licensing proceeding. By any common sense standard we are well into a licensing
proceeding and have been for some time. The Commission staff has been reviewing in
detail the preliminary versions of the Department of Energy's license application. I wrote
you about this in my letter of July 10, 2003. Nevada's concern is even greater today.

The Commission is avoiding the requirements of the Administrative Procedure
Art by pretending this isn't a licensing review in preparation for a hearing, that it is
instead a "pre-licensing" review. One can only say that it is a pre-licensing review like no
other. The Nuclear Regulatory Commission (NRC) staff is in effect already signing off
on the various modules of the prospective DOE application and NRC's regulations
require that a hearing be held.

One of Nevada's principal concerns is that NRC commissioners have been
construing the "pre-licensing" label to give them the freedom to engage in non-public
communications with the NRC staff and with DOE officials, communications that would
otherwise have to be on the record. We are especially concerned that the commissioners
are mixing the roles of reviewers and judges-that they may in fact be directing the
current license review whose product they will have to judge. Such a condition is at odds
with administrative law and with elementary fairness.

Your August 25, 2003 response to the Attorney General Sandoval's July letter
states that "the Commission has consistently conducted its pre-licensing activities in a
transparent manner that has allowed public knowledge of the processes being
undertaken." I do not know whether the commissioners have kept notes of their
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involvement with the ongoing NRC reviews. If you have, I would ask that you put them
on the record. If you have not, I would ask that you begin documenting such involvement
and putting it on the record so that Nevada and the other prospective formal parties can
approach the Yucca Mountain proceeding with the full knowledge that is their due.

Robert R. Xoux
Executive Director

cc: Attorney General Sandoval
Marta Adams
Joseph Egan


