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DUKE ENERGY CORPORATION Docket Nos. 50-413-OLA
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NRC STAFF'S OBJECTIONS TO THE BLUE RIDGE
ENVIRONMENTAL DEFENSE LEAGUE'’S FIRST
SET OF DISCOVERY REQUESTS TO NRC STAFF

INTRODUCTION

On March 31, 2004, the Blue Ridge Environmental Defense League (BREDL) filed the Blue
Ridge Environmental Defense League’s First Set of Discovery Requests to NRC Staff (Request)
in the above-captioned matter. In its Request, BREDL filed three interrogatories and three
requests for document production pertaining to Contentions I, Il, and Ill; one interrogatory, one
request for admission, and eight document requests pertaining to Contention I; and four document
requests pertaining to Contention Il. The NRC Staff (Staff) hereby files its objections to BREDL's
Request, as discussed below. As a preliminary matter, the Staff notes that while some of BREDL's
discovery requests may not be objectionable in themselves, specific documents that the staff
compiles in response to BREDL's Request may be exempt from disclosure under principles of
discovery applicable in this proceeding. Such documents will be identified in the Staff's response

to the Request.
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OBJECTIONS

A. Obijection to Document Production Requests

To the extent that BREDL's document production requests seek the production of publicly
available documents, the Staff objects. “When any . . . document . . . sought is reasonably
available from another source . . . sufficient response to an interrogatory involving such materials
would be the location [and] title [of] the . . . document.” 10 C.F.R. § 2.740; see also Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), CLI-79-8, 10 NRC 141, 147-48 (1979)
(A party need only state that a document is publicly available and “provide sufficient information
to locate the document.”). Therefore, the Staff's response to BREDL's requests for document
production will be limited to the production of documents that are not publicly available (assuming
they otherwise may be released in discovery) and a list of the titles and locations of documents that
are in the public domain or available from another source.

B. Obijection to General Interrogatory No. 1

GENERAL INTERROGATORY NO. 1. State the name, business address, and
job title of each person who was consulted and/or who supplied information for
responding to each of the interrogatories, requests for admission, and requests for
the production of documents posed by BREDL herein. Specifically note for which
interrogatories, requests for admissions and requests for production each such
person was consulted and/or supplied information.

If the information or opinions of anyone who was consulted in connection
with your response to an interrogatory or request for admission differs from your
written answer to the discovery request, please describe in detail the differing
information or opinions, and indicate why such differing information or opinions are
not your official position as expressed in your written answer to the request.

The Staff has no objection to the first paragraph of General Interrogatory No. 1. The Staff,
however, objects to the second paragraph of General Interrogatory No. 1 on the basis of the
deliberative process privilege. The deliberative process privilege is designed to encourage frank
discussions within the Government regarding the formulation of policy and the making of decisions.
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), CLI-94-5, 39 NRC 190,

197-98 (1994). Communications are deliberative if they reflect a consultative process. Id. at 197.
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This privilege applies even where a purely factual matter is inextricably intertwined with privileged
communications or the disclosure of the factual material would reveal the agency’s decision-making
process. ld. Since revealing the differing information or opinions, if any exist, along with the
reasons why such information or opinions are not the official agency position would reveal the
agency’s decision-making process, the Staff objects to the second paragraph of General
Interrogatory No. 1.

Further, Section 2.740(b)(3) states that “while interrogatories may seek to elicit factual
information reasonably related to a party’s position in the proceeding, including data used,
assumptions made, and analyses performed by the party, such interrogatories may not be
addressed to, or be construed to, require reasons for not using alternative data, assumptions, and
analyses where the alternative data, assumptions, and analyses were not relied on in developing
the party’s position.” 10 C.F.R. 8 2.740(b)(3). Thus, to the extent the second paragraph of General
Interrogatory No. 1 requests Staff to provide the reasons why any differing information or opinions,
if any exist, are not the official position of the agency, the Staff objects to the interrogatory.

Respectfully submitted,
IRA/
Antonio Fernandez

Counsel for NRC Staff

Dated at Rockville, Maryland
This 2" day of April 2004
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