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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION DOCKETED

USNRC

Before the Atomic Safety and Licensing Board March 31, 2004 (11:11AM)

In the Matter of ) OFFICE OF SECRETARY
) RULEMAKINGS AND

PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22 ADJUDICATIONS STAFF

(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

JOINT MOTION TO DISMISS CONTENTION UTAH TT -
HI-STORM 100 (REV. 0) STORAGE CASKS WITH SHIMS

Applicant Private Fuel Storage, L.L.C. ("PFS"), the Nuclear Regulatory Commission

Staff ("NRC Staff'), and the State of Utah ("State") file this joint motion for the dismissal with

prejudice of "Contention Utah TT - HI-STORM 100 Steel Shims - Feasibility and Safety"

("Utah TT").' The parties seek dismissal of Utah TT on the ground that an acceptable resolution

of the contention has been reached.

The State and PFS have successfully completed negotiations and reached an agreement

concerning the settlement of Utah TT. The Agreement between the State and PFS resolving

Utah TT is attached to this Motion as Exhibit 1. As set forth in the Agreement, PFS has agreed

to revise technical specification 5.5.5 concerning pre-operational training and testing exercises to

be conducted for HI-STORM 100 (Rev. 0) spent fuel storage casks modified to include shims

between the cask lid and the overpack inner shell (hereafter referred to as the "HI-STORM 100

(Rev. 0) storage cask with shims.") In addition, PFS has agreed to a two-part proposed license

condition under which PFS will (I) conduct an operational test to demonstrate that it is capable

of removing a simulated stuck lid of a HI-STORM 100 (Rev. 0) storage cask with shims, and (2)

'The State filed Utah TT on January 9, 2004. State of Utah's Request for Admission of Late-Filed Contention Utah
TT (HI-STORM 100 Steel Shims - Feasibility and Safety) (Jan. 9, 2004).
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prior to loading fuel into each new or re-used HI-STORM 100 (Rev 0) storage cask with shims,

test each overpack to assure the fit of the storage cask lid with shims. The Agreement and the

revised technical specification and license condition only apply to the HI-STORM 100 (Rev. 0)

storage cask with shims. 2 The revised technical specification and proposed license condition

agreed to by PFS and the State are set forth in the Attachment to the Agreement.

The NRC Staff has reviewed the Agreement and the revised technical specification and

proposed license condition and does not object thereto. PFS would, at an appropriate time prior

to the issuance of any license, revise the proposed technical specifications for the PFS facility to

include revised Technical Specification 5.5.5 applicable to HI-STORM 100 (Rev. 0) storage

casks with shims. In accordance with NRC practice, the proposed technical specifications would

be incorporated into the license and the proposed license conditions would be included as part of

the license.

The settlement agreement also sets out other terms and conditions relating to State visits

to the PFS facility and provides that it does not modify the status of PFS or the jurisdiction of the

Skull Valley Band of Goshute Indians or the State.

2 The Agreement is based on the current PFS licensing documents which provide for the use of HI-STORM 100
(Rev. 0) storage casks with shims. The Agreement does not, however, require PFS to use such casks in that PFS
retains, and does not waive, any right or capability it may otherwise have under applicable NRC requirements to
pursue the use of casks without shims. Similarly, the State does not waive any argument or challenge that it may
raise under applicable NRC requirements to PFS's exercise of any such right or capability.
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For the reasons stated above, the Board should dismiss Utah TT, with prejudice, because

the parties have reached an acceptable resolution of the matter.

Respectfully submitted,

Jay E. Silberg
Paul A. Gaukler
D. Sean Barnett
SHAW PITTMAN LLP
2300 N Street, N.W.
Washington, D.C. 20037-1128
(202) 663-8000
Counsel for Private Fuel Storage, L.L.C.Dated this 26 day of March, 2004
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UNITED STATES OF AMERICA
NUCLEAR REGULATORV COMMISSION

Before the Atomic Safetv and Licensing Board

In the Matter of

) Docket No. 72-22PRIVATE FUEL STORAGE L.L.C.

)(Private Fuel Storage Facility) ASLBP No. 97-732-02-ISFSI

CERTIFICATE OF SERVICE

I hereby certify that copies of the'Joint Motion to Dismiss Contention Utah TT - HI-

STORM 100 (Rev. 0) Storage Casks With Shims and Exhibit 1 thereto were served on the

persons listed below (unless otherwise noted) by e-mail with'conforming copies by U.S. mail,

first class, postage prepaid, this 26 day of March 2004.

Michael C. Farrar, Esq., Chairman
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: mcfgnrc.gov

Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: PSL)nrc.gov

Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
Attention: Rulemakings and Adjudications

Staff
e-mail:' hearingdocket(.nrc.gov
(Original and two copies, except that the original
Agreement is being filed directly by counsel for
State of Utah)

Dr. Paul B. Abramson
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
e-mail: pabenrc.gov

*Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

* Adjudicatory File
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
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Catherine L. Marco, Esq.
Sherwin E. Turk, Esq.
Office of the General Counsel

Mail Stop 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: pfscase(inrc.gov

John Paul Kennedy, Sr., Esq.
David W. Tufts, Esq.
Confederated Tribes of the Goshute

Reservation and David Pete
Durham Jones & Pinegar
111 East Broadway, Suite 900
Salt Lake City, Utah 84105
e-mail: dtuftsedip1aw.com

Diane Curran, Esq.
Harmon, Curran, Spielberg &

Eisenberg, L.L.P.
1726 M Street, N.W., Suite 600
Washington, D.C. 20036
e-mail: dcurran(i)harmoncurran.com

Denise Chancellor, Esq.
Assistant Attorney General
Utah Attorney General's Office
160 East 300 South, 5h Floor
P.O. Box 140873
Salt Lake City, Utah 84114-0873
e-mail: dchancellor(~,utah.gov

Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East
Suite F
Salt Lake City, UT 84105
e-mail: lawfund(o)inconnect.com

Tim Vollmann, Esq.
Skull Valley Band of Goshute Indians
3301-R Coors Road, N.W.
Suite 302 :
Albuquerque, NM 87120
e-mail: tvollmann(@hotmail.com

Paul EchoHawk, Esq.
Larry EchoHawk, Esq.
Mark EchoHawk, Esq.
EchoHawk PLLC
P.O. Box 6119
Pocatello, ID 83205-6119
e-mail: naulaechohawk.com

* By U.S. mail only

Paul A. Gaukler
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EXHIBIT 1

TO

JOINT MOTION TO DISMISS
CONTENTION UTAH TT

Settlement Agreement Between
State Of Utah, Department Of
Environmental Quality And
Private Fuel Storage, L.L.C.



SETTLEMENT AGREENIENT IETW7EEN
STATE OF UTAH, DEPARTM ENT OF ENVIRONMENTAL QUALITY

AND
PRIVATE FUEL STORAGE, L.LC.

AGREEMENT NO.

TIIS AGREE-MENT is nude and entered into between the Scite of Utah, Deparunent of
Environmental Qualit ("DEQ'), and Private Fuel Storage, LlC. ('PFS').

The State of Utah has intervened in a PFS licensing proceedin,, before the United States Nuclear
*Rcgularor Comrmission (I'NRC), In the M1ater of Priatc 2Fuel Sroraee.l J.C flndependeir Spent
Fucl Sorar e Tnntallarion), Docket No. 72-22-ISFS], ASLBP No. 97-732-02-ISFSI. Among thc
contentions raised bs the Stae of Utah in that proceeding is Contention Utah IT challenging, iz:rr
a/ia, tht feasibility of installingand removing the shimmed lid of the HI-STORM 100 storage cask
(Rev. .

In resolution of Contention Utah IT, and for other good 2nd valuable consideration, DEQ and PFS
hereto agrce as follows with respcct to the HI-STORM 100 sto-age casks (Rev. 0 ), whose design
includes lid shims:

1. PFS shall conduct two dry run training exercises in accordance with Revised Technical
Spccification 5.5.5, Pr opera.rionaS TcTng and Trabd., Exmnv&s ofHI-STORM 100 CRAkJ : 0) I ib
lid Shim, a copy of which is attached hereto;

2. PFS shall simulatc the removal of a stuck lid from a -I-STORM 100 cask, uhose design
includes lid shims, in accordance with Licensc Condition A-I, a copy of which is 2ttached hereto.

3. PFS shall conduct an operational test on each new or re-used HI-STORM 100 storage cask
to assure the fit of the HI-STORM 100 (Rev. 0) cask lids, %whose design indudes lid shims, in
accordance with Licensc Condition A-2, a copy of which is attacned hereto.

Ia PrfS shall also conduct an operational test to assure the fit of the WI-STORM I 00
cask lids, whose design includes lid shims, on any HI-STOR'M 100 storage cask used in the
prc-operational dry runs.

4. PFS shall invitc the State of Utah to send a technical rcp.esenrarirc to witness (under safety
conditions as pescribed by the licensee) the operational dry run training exercises described in
Revised Technical Specific.-tion 5.5 and'the operational test simulating rcmoval of a stuck lid
described in License Condition A-1.

a. Utah's tcchnical rcpresentative shall have the opportunity to cxaminc and to provide
comments to P1S oni the docucntid rcsults of cach of the dr run tTaning exercises and
the operational test of a simulated stuck lid.

b. PFS shall give the State of Utah 15 day)s advance notice of the exercises and test
relating to Rcvised Teclinical Specification 5.5.5 and License Condition A-1.



5. PFS shall also provide a technical representativc from the State of Utah the opporrunity to
e.xaniinc thc documented results of the assurance of fit of the spen: fuel srorac cask lids with shims
(License Condition A-2), including measurements showing that thc dimensions of the lid wxith shims
and the. overpack (storagc cask) as-built meet the applicable clearances between the shims and thc
overp ck inner shell.

a. Examination of the documented results shAll take place annually 2t the facility site at
a time mutually agrecablk to the State and PIS.

b. The first such examniration by the State's representati-c shall be conducted either at
the time of the dry run training exercises and operational test of a simulated stuck lid or clse
shortly after the commencement of operauons at a time mutuall agrceable to the Sate and
lP'ES. . ...

6. The contact for the State of Utah is:

Executivc Director, Utah Department of Pinvironrental Quality
168 North 1950 WVest, Salt Lake.City, Utah 84116
Current Tclphone Number. (801) 536-4401.

7. This agreemenr constitutes a contract between PFS and the State and does not modify the
status of PFS, or the jurisdiction of the Skuil Valley Band of Goshute Indians or thc Statc, and any
remedies, claims, or defenses shall be determined undcr existing applicable laWs.

8. This agreement shall expire upon completion of the decommissioning of the proposed
facility as determined by the Nuclear Regulatory Commission.

It is mutually agreed and understood by and betreen DEQ and PFS that modifications of this
agreement shall be made by mutual consent of both parties, by issuance of a writren modification,
signed and dated by both parties.

IN' WITNEESS WI-IEREO)F, the parties hercto have eexcuted this insrument as of the last date
written below.

Dtinn R. NielonD
IExecutive Director
Utah Department of Environmental Quality

I'3

John D. Parkyn Date
Chairman, Board of Managcrs
Private Fuel Storage, LLC.
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Attachment to Settlement Agreernent
Betwecn

State of Utah, Department of Environmental Quality
and

Private Fuel Storage, L.LC.

Re-ised Technical Specification.

5.5.5. Pre-onerarional Testing and Training Exercises of HI-STORIM 100 Casks (Rev. O' NWith Iid

Before the initial receipt of spent nuclear fud at the facilirv, the licensee shall conduct dry
run operadonal training ecercises of the transfer and handling of the HI-STORMI 100 CAINISTER
and STORAGE CASK (Rev. 0) using the cranes and casks described in licensee's SAR and such
other necessary or appropriate ancillary equipment. The operational dry run training exercises may
be pcrformed in an a-crnarc srep sequence from thc ctual procedures, but all steps must be
performed. The operational dry run training exercises shall include, but are no: limited to, the
following.

a. Transfer of the CANISTER from the HI-STAR 100 Shipping Cask to the HI-
STORMI 100 STORAGE CASK.

b. Movement of dth&HI-ST'ORM 100 STORAGE CASK from the CANISTER
TRANSFER BUILDING ou. to a Sturgc Pad, and placemcnt of the STORAGE CASK
onto a Storage Pad.

c. Reierse trainsfer operations oftking the HI-SORI 100 S-,orage Cask from the
Storage Pad into the Canister Transfer Building and transfeiring the CAINISTER from the
HI-STORM 100 Storage Cask into the HI-STAR b00 Shipping Cask.

Thc dry run training exercises specified in a, b, and c above shall be conducted by the licensec two
times.

License Condition 0o. A (4 bh rrr:n'bmd wskn placed it, PFS' ISFSI License).

1. Simulated Stuck Lid Removal of HI-STORNI 100 (Rev. 0') Gask lids \With Shims

Before :}he initial receipt of spent nuclear fied at the facility, the licensee shall
perform an opcrmtional test using the cranes specified in the licensee's SAR, a-nd such
other necessary or appropriate ancillary equipment, to demonstrate thatr i. is capable
of removing the I-Il-STORM 100 storage cask lid under conditions vw-hich simulare
resistance to movement b-trccn the cask lid shims and the overpack inner shelL.
The IcensCC shall provide notice to the NRC staff 15 days prior to the conduct of
this test, and the results of the rest shall be documented and available for inspection
b; the NRC staff.



A4surancc of Fit of HI-STORMI 100 (Rev. 0° Ctsk lids WVith Shims

Prior to inserting a multipurposc canistcr (NMPC) con:tining spent fuel into each newv
or rc-used HI-STOR'M 100 sorage cask at the faciiity, the licensee shall conduct a
test (although not necessarilv in thc Canister Transfer I3uilding) of each such neW OT
re-used cask to assure the fit of the spcnt fuel sworage cask lid uith shims. The
licensee shall fully insert the concrete and steel storage cask lid inro the particular
concrctc and steel storage cask intended to bc used with each such lid, in the
configuration in which the lid and cask uill be used to store spent fuel, rclcasc the
lifting tnehani=m of the cranc, rc-ateich it, and then remove the lid fronm the cask-.
The capacity of the crane used to insert and remove the cask lid shall n'ot cxcccd thz
of the aranes located in the Canister Transfer BuOlding used to perform lid placement
or rcmoval.. Thc rcsults of each such test shall be'documented -and available for
inspection by the NRC staff.
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