
April 27, 2004
Mr. Michael B. Gerrard
Arnold & Porter
399 Park Avenue
New York, NY 10022-4690

Dear Mr. Gerrard:

By letter dated December 17, 2003, we informed you that your letter dated November 4, 2003,
submitted on behalf of Neighbors Against Garbage, was being considered under 10 CFR
Part 2.206 and provided you, as attachments, Management Directive 8.11, “Review Process for
10 CFR 2.206 Petitions” and NUREG/BR-0200, “Public Petition Process”.  We also informed
you that your request for emergency action had been denied.  As part of the consideration, a
public meeting was held on February 20, 2004.  At the meeting, you and Mr. Thomas West of
LeBoeuf, Lamb, Greene, and MacRae, on behalf of the licensee, Radiac Research Corporation
(Radiac), submitted both written and oral comments.  In addition, both parties submitted
additional written information by letters dated February 27, 2004, regarding the question of
whether your request is a petition pursuant to  10 CFR Part 2.206.

The purpose of this letter is to inform you that the Petition Review Board (PRB) met on March 2,
2004, and reviewed the written and transcribed oral comments regarding whether your
submittal meets the criteria for review as a petition pursuant to 10 CFR Part 2.206.  The PRB
has determined that your petition meets those criteria.

Radiac’s first basis for urging the staff to dismiss the petition, that the petition does not request
an enforcement action pursuant to 10 CFR Part 2.202, is inapplicable.  Your petition of 
November 24, 2003, asserted common defense and security concerns, placing it within the
Commission’s jurisdiction.  Therefore, the PRB has determined that your petition meets the first
criterion in MD 8.11 for accepting a petition for review under 10 CFR 2.206 because you are
requesting the Nuclear Regulatory Commission (NRC) to use its authority under common
defense and security to shut down Radiac by revoking or suspending its license via an Order. 
Your petition specifies sufficient credible supporting information to warrant further inquiry,
meeting the second criterion.

The second basis for dismissal raised by Radiac was 10 CFR Part 2.206(c)(2), which states
that “No petition or other request for Commission review of a Director’s Decision under this
section will be entertained by the Commission.”  This regulation does not apply in this case
because my letter to you dated July 31, 2003, was not a Director’s Decision under 10 CFR Part 
2.206(c)(1).  Rather, it was a response to your letter dated June 14, 2003, to Chairman Diaz
which my staff reviewed and determined was not a formal petition under 10 CFR  Part 2.206. 
The staff responded to your letter as general correspondence (see NRC Handbook 8.11 Part
II(A)(2)(b) of Management Directive 8.11) and found the issues raised in your letter were public
health and safety issues subject to the regulatory jurisdiction of the New York Department of
Labor.  Finally, in requesting action against Radiac, your petition asserts the unique nature of
Radiac’s operation but does not take issue with NRC regulations and is, therefore, not a petition
for rulemaking, as asserted by Radiac’s counsel, meeting the third criterion in MD 8.11 for
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accepting a petition for review:  “There is no NRC proceeding available in which the petitioner is
or could be a party and through which the petitioner’s concerns could be addressed.”  

In conclusion, the PRB will continue to review the technical merits of the petition pursuant to
10 CFR 2.206.  Your written and transcribed oral comments along with Mr. West’s and other
interested parties will be considered in preparing the Director’s Decision on your petition.  If you
have any questions or need additional information, please contact Charles Cox, the petition
manager, at (301) 415-6755.

Sincerely,

 /RA/

Martin J. Virgilio, Director 
Office of Nuclear Material Safety 
  and Safeguards

Enclosure:  Federal Register Notice

cc: The Honorable Nydia Velasquez
Mr. Joseph Spektor, Radiac Research Corporation
The Honorable Linda Angello, Commissioner
  NY State Department of Labor
Mr. Kevin Jones, New York Dept. of Labor
Mr. Clayton Bradt, New York Dept. of Labor
Ms. Carissa Fana, Office of The Honorable Nydia Velasquez
Mr. Vincent V. Abate, Community Board No. 1
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