UNITED STATES
NUCLEAR REGULATORY COMMISSION

ADVISORY COMMITTEE ON NUCLEAR WASTE
WASHINGTON, DC 20555 - 0001

March 18, 2004

MEMORANDUM TO: ACNW Members
FROM: H. J. Larson, Special Assistant, ACRS/ACNW /RA/

SUBJECT: LETTER TO D. J. GRASER, NRC, FROM J.D. ZEIGLER, DOE -
DISCUSSING AN “OPERATIONAL ALTERNATIVE” FOR POPULATING
THE LICENSING SUPPORT NETWORK (LSN) DATED FEBRUARY 27,
2004,

On October 27, 2003, the writer forwarded a memorandum discussing the current status of the
LSN at that time, to wit:

... there are no new DOE documents in the system (primarily due to advice given
DOE by its legal consulting firm, Winston and Strawn. The concern by the law
firm is due, it is believed, to the on-going lawsuit from some 20+ utilities
regarding DOE’s inability to take title to, and possession of, the spent nuclear
fuel. DOE has indicated that it intends to make all materials available to the
NRC on the date required by Subpart J of 10 CFR Part 2, which requires that the
information be available to NRC six months prior to a LA.

In the memorandum noted above (and attached), DOE indicates that it would be willing to file
documents with NRC'’s licensing support network early for the purpose of being indexed and
loaded onto the LSN provided that NRC maintained tight control of the material and did not
release the information before DOE certified the documents were publicly available.

The alternative was proposed, in part, because of the sheer magnitude of the DOE filings. The
department expects to file roughly 27.5 to 36.5 million pages of documents supporting its
license application for the HLW repository at Yucca Mountain. Absent the alternative, it would
take NRC five months to characterize and profile 30-million pages so those documents could be
retrieved by a search engine.

Recently DOE waste program director Margaret Chu told officials at the NRC Regulatory
Information Conference in Washington, DC that DOE would certify six months before the
application submittal that the documents were loaded onto NRC’s LSN. She did not, however,
specify whether that information would be retrievable.
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ACTION/RECOMMENDATION: No action required. The purpose of this communication is to

continue to kept the Committee aware of the current status of NRC-DOE interactions on the
subject.

NOTE: The web site is www.LSN.net.gov.

Attachment: As stated

cc: ACNW Staff
J. T. Larkins
R. P. Savio
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FEB 27 2004

Mr. Daniel J. Graser

Licensing Support Network Administrator
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001 B

Dear Mr. Graser:

The U.S. Department of Energy (DOE) has reviewed your letter of February 5, 2004, proposing
an “operational alternative” for populating the Licensing Support Network (LSN) with DOE
documents. You asked that DOE respond to the proposal by February 27, 2004, in order for you
to report back to the Commission. |

The DOE appreciates the time and effort put forth by your office to formulate the proposal within
the U.S. Nuclear Regulatory Commission (NRC) and commit resources as necessary to the task.
Based upon our preliminary review, DOE believes the proposal sounds quite promising and,
under proper conditions, may well enable DOE to provide the LSN Administrator (LSNA) with
documents for the limited purpose of indexing and loading them prior to initial certification to
facilitate LSN operations.

While your letter provided a general outline of the proposal, DOE believes there is the need for
further discussions with your office before agreement and implementation of this approach. For
example, in your letter you provide helpful reassurance that DOE’s documentary material made
available to the LSN staff would be protected from disclosure prior to DOE certification or
absent DOE approval. In our view, important elements of such protection would include the
following. All DOE documents received by the LSNA will be controlled to prevent their
unauthorized disclosure. This would include preserving in strict confidence the information
received, maintaining information in either locked files or areas providing restricted access to
prevent unauthorized disclosure. In preserving this information, the LSNA would use the same
standard of care it would use to secure and safeguard its own confidential information of similar
importance, but in no event less than reasonable care.
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The documents would retain their character as DOE agency records, and would not be considered
to be records in the possession or control of the NRC such that the NRC would consider them
responsive to a Freedom of Information Act (FOIA) request directed to the NRC. Rather, any
such FOIA request would be referred to the DOE for its direct response to the requester.
Furthermore, DOE’s control of the documentary material would include the exclusive ability to
continue its evaluation of the material for relevancy and privilege after it has been provided to the
LSNA for indexing/loading. Thus, DOE would maintain its ability and right to refine the
identification of documentary material appropriate for inclusion or subject to privilege in the
LSN prior to DOE certification. Relatedly, DOE does not believe this arrangement would alter
current policies or practices regarding NRC and DOE interactions in the pre-licensing phase
(e.g., this arrangement itself would not trlgger initiation of the high-level waste proceeding and
attendant NRC rules of procedure).

We believe it is important -- for both DOE and NRC -- to have a common understanding on these
and related matters before agreement and implementation of this proposal. We are available to
meet at the earliest opportunity to discuss these matters and clarify the details of the proposal.

Your letter also requested a current estimate regarding the size of the DOE LSN document
collection. As you know, DOE is actively collecting, processing and reviewing its documentary
material for possible inclusion in the LSN. The current estimate remains within the range
previously provided, approximately 3 - 4 million documents composed of 27.5 - 36.5 million

pages.
Please contact me at (702) 794-5567 if you\have questions on this letter.

Sincerely,

Sl Y 2l

Joseph D. Ziegler, Director
Office of License Application and Strategy
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C. W Reamer, NRC, Rockville, MD

A. C. Campbell, NRC, Rockville, MD
L. L. Campbell, NRC, Rockville, MD
D. D. Chamberlain, NRC, Arlington, TX
G. P. Hatchett, NRC, Rockville, MD

R. M. Latta, NRC, Las Vegas, NV i
J.D.
D.B.
N.K.
B.J.
H.J.

Parrott, NRC, Las Vegas, NV |
Spitzberg, NRC, Arlington, TX |
Stablein, NRC, Rockville, MD |

Garrick, ACNW, Rockville, MD | f#

Larson, ACNW, Rockville MD 7

W. C. Patrick, CNWRA, San Antonio, TX
Budhi Sagar, CNWRA, San Antonio, TX
J. R. Egan, Egan & Associates, McLean, VA
J. H. Kessler, EPRI, Palo Alto, CA
M. J. Apted, Monitor Scientific, LLC, Denver, CO
Rod McCullum, NEI, Washington, DC

W. D. Barnard, NWTRB, Arlington, VA |-

R. R. Loux, State of Nevada, Carson City,

Pat Guinan, State of Nevada, Carson City,

Alan Kalt, Churchill County, Fallon, NV

Irene Navis, Clark County, Las Vegas, NV

George McCorkell, Esmeralda County, Goldfield, NV
Leonard Fiorenzi, Eureka County, Eureka, NV
Michael King, Inyo County, Edmonds, WA

Andrew Remus, Inyo County, Independence, CA
Mickey Yarbro, Lander County, Battle Mountain, NV
Spencer Hafen, Lincoln County, Pioche, NV

Linda Mathias, Mineral County, Hawthorne, NV

L. W. Bradshaw, Nye County, Pahrump, NV

Mike Simon, White Pine County, Ely, NV/

R. L. Holden, National Congress of American Indians, Washington, DC
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