
May 7, 2004

Mr. Russell Jim, Director
Environmental Restoration and 
  Waste Management Program
Yakama Nation
Post Office Box 151
Fort Road
Toppenish, Washington  98948

Dear Mr. Jim:

I am responding to your February 6, 2004, letter requesting clarification of the U.S. Nuclear
Regulatory Commission’s (NRC’s) views and an update of NRC’s activities regarding the U.S.
Department of Energy’s (DOE’s) accelerated cleanup program at the Hanford site.  Your letter
provided your views on DOE’s accelerated cleanup activities and discussed previous NRC
documents regarding Hanford low-activity waste (LAW) and whether such waste is high-level
radioactive waste (HLW).  You also requested responses to five specific questions regarding
NRC’s interactions with DOE with respect to its handling of LAW in its “accelerated cleanup”
program.

At the outset, it is important to clarify NRC’s role at Hanford.  The Nuclear Waste Policy Act
(NWPA) does not provide that NRC may regulate the disposal of HLW at Hanford.  Rather, the
NWPA provides that DOE is subject to NRC’s jurisdiction only in accordance with section 202 of
the Energy Reorganization Act of 1974, as amended, (ERA).  See sections 8(b)(3) and
114(f)(5) of the NWPA.  Under section 202(4) of the ERA, NRC can only license defense HLW
in facilities expressly authorized by Congress for the long term storage/disposal of HLW
generated by DOE.  See States of Washington and Oregon:  Denial of Petition for Rulemaking,
58 FR 12342, 12346 (March 4, 1993); see also, Response to Natural Resources Defense
Council Petition Concerning Savannah River High-Level Waste Tanks, 65 Federal Register
62377 (October 18, 2000).  Absent such express authorization, NRC does not have jurisdiction
over defense HLW at Hanford.  To date, no express authorization has been granted. 
Therefore, even if LAW were to be considered as HLW, NRC would not have authority to
regulate DOE’s disposal of such LAW in the absence of express Congressional authorization.  

Notwithstanding the statement from NUREG-1747 quoted in your letter, it is our view that
neither the NWPA nor the Commission’s regulations require that defense HLW be disposed of
in a repository as that term is used in the NWPA.  See Response to NRDC Petition, 65 FR at
62378, note 10.  NUREG-1747 is an informational document and does not set forth any
requirements for DOE or NRC.  The reference concerning the need for disposal of HLW in a
Federal repository is in Appendix D, “Discussion of Potential Issues for Regulatory Transition,”
of the NUREG.  Appendix D was written at a time when NRC was working under a
Memorandum of Understanding with DOE to acquire an understanding of the wastes and 
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potential treatment processes for the Tank Waste Remediation System in anticipation of a DOE
Hanford Tank Waste Remediation System “Privatization” and possible transition (with any
necessary legislation) to NRC regulatory authority at a future time.  DOE subsequently
canceled the privatization project, and NRC terminated its work on the project.  At no point did
NRC assume authority to provide regulatory or licensing approval for DOE’s waste
management program at Hanford.  

Your letter identifies an NRC staff paper, SECY-97-083, as reflecting entry into a “‘provisional
agreement’ allowing on-site disposal of the LAW portion of the Hanford tank waste.”  In
addition, your letter quotes the statement made in that paper that “if the Hanford tank waste is
not managed using a program comparable to that set forth in the Technical Basis Report, the
incidental waste classification must be revisited by DOE, and NRC consulted,” SECY-97-083
page 5.  The term “provisional agreement” and the quoted statement must be understood in the
context of the purpose of SECY-97-083.  In November 1996, DOE requested NRC’s
assessment of DOE’s proposed waste classification for the LAW removed from the tanks.  DOE
was seeking NRC’s technical views and whether NRC agreed with DOE’s proposal.  SECY-97-
083 provides to the Commission the results of the NRC staff’s technical review of DOE’s
proposed method for management of DOE’s tank waste at Hanford.  The NRC staff concluded
that the waste planned for removal from the tanks and disposal on site was incidental waste
and, therefore, would not be subject to NRC’s licensing authority (as noted above, even if the
LAW was HLW, NRC could not have licensing authority).  However, the staff was also of the
view that the preliminary nature of DOE’s performance assessment and other information was
not sufficient to allow the staff to provide more than tentative views and listed several instances
that would warrant re-evaluation.  Thus, the staff “provisionally agreed” with DOE that the waste
it wanted to dispose of on site was incidental waste but, recognizing that significant changes in
the information or management program could affect NRC’s technical findings, NRC believed
that DOE should consult further with NRC should such changes occur.  It would have been
inappropriate for DOE to rely on NRC’s technical assessment and advice if the matters
underlying NRC’s evaluation had substantially changed.  SECY-97-083 did not establish any
formal agreement or requirement for consultation, and the NRC staff’s “provisional agreement”
was the result of its technical review in the context of providing advice.

Your letter also cites the Report on DOE Hanford Waste Tank Classification, February 1997,
from the Center for Nuclear Waste Regulatory Analyses (CNWRA). The CNWRA was a
contractor to NRC during the technical review carried out by the NRC in support of the results
presented in SECY-97-083.  Similar to the staff’s findings, the CNWRA was indicating that its
analysis was based on certain assumptions concerning the radionuclide inventory of the waste
and that if the inventory were to be significantly changed, then the analysis could be rendered
inapplicable.  This report does not establish any requirements for DOE or NRC.

In summary, DOE is a self-regulating agency and does not require NRC’s regulatory approval
for its facilities except in certain instances defined in the ERA as noted above.  In its review of
the Hanford waste program in SECY-97-083, the NRC was acting in an advisory capacity by
providing a technical review of DOE’s proposed actions and was not providing any regulatory or
licensing approval.  The same approach was used in NRC’s review of the Savannah River Site
tanks in 1999 (SECY-99-0284) and the Idaho National Engineering and Environmental
Laboratory tank waste in 2002 (SECY-02-0112) and 2003 (SECY-03-0079).  In SECY-99-0284,
the NRC states that DOE has the responsibility for classifying its waste and that the NRC staff 
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is providing technical assistance.  Similarly, in SECY-02-0112 and SECY-03-0079, NRC states
that it is providing technical assistance and acting in an advisory capacity and not providing
regulatory approval for DOE.  The NRC believes that the language used in the 1997 review
performed for Hanford should be read in the same fashion; that is, that NRC was providing
technical assistance in an advisory capacity only, and that NRC does not have a regulatory role
over DOE at the Hanford site.

As to your specific questions concerning DOE consulting with NRC on changes at the Hanford
site as a result of DOE’s “accelerated cleanup” program:

1)  Has the NRC reviewed whether or not DOE’s “accelerated cleanup” program is meeting the
terms of the provisional approval NRC granted for disposal of LAW at the Hanford site?

No.  NRC has not reviewed DOE’s “accelerated cleanup” program.  As noted above, there was
no “provisional approval” granted in 1997, and NRC does not have a regulatory role over DOE
at the site. 

2)  Has the DOE sought an agreement from the NRC that would deviate from the provisional
agreement granted in 1997?

No. As noted above, there was no “provisional approval” granted in 1997 and, in any event,
DOE canceled the privatization project and NRC terminated work on the project.

3)  Is the DOE engaged in consultation with the NRC to allow for an increase in the onsite
disposal inventory of radionuclides at Hanford above that approved in 1997?

No.

4) If so, what increases in onsite disposal of radionuclides are being proposed by DOE?

See response to question 3.

5)  Since the NRC gave provisional approval in 1997 for onsite disposal of “low activity wastes”
at Hanford, a major preponderance of the Hanford site is now to be transferred to the
Department of Interior as part of the Hanford Reach National Monument.  This could result in
significant relaxation of management and access controls.  Given these changed
circumstances, does the NRC plan to reconsider its 1997 provisional approval at Hanford, in
light of the very real possibility of tribal people exercising their treaty rights to hunt, gather foods
and medicines; or increasing numbers of members of the public visiting the monument site?

As noted above, NRC does not have regulatory jurisdiction at the site and NRC did not give
“provisional approval” in 1997.

In conclusion, the decision to consult with NRC is within DOE’s discretion in light of the lack of
NRC jurisdiction.  However, it is our understanding that DOE does intend to consult with NRC
and seek our advice regarding aspects of its tank closure program at a future time.
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I hope I have clarified the NRC’s role at Hanford.  If you need additional information, please
contact John Greeves, the Director of the Division of Waste Management and Environmental
Protection, at 301-415-7437.

Sincerely,

/RA/

Jack R. Strosnider, Director
Office of Nuclear Material Safety
  and Safeguards
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