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October 19, 1998 SECY-98-2137

EOR: The Commissioners

FROM: The LSS Senior Management Team

SUBJECT: FINAL RULE, PART 2, SUBPART J, “PROCEDURES APPLICABLE TO
PROCEEDINGS FOR THE ISSUANCE OF LICENSES FOR THE RECEIPT OF
HIGH-LEVEL RADIOACTIVE WASTE AT A GEOLOGIC REPOSITORY”

PURPOSE:

To seek Commission approval of publication of a Federal Register notice announcing the final
rule, 10 C.F.R. Part 2, Subpart J, “Procedures Applicable to Proceedings For The Issuance of
Licenses For The Receipt of High-level Radioactive Waste at a Geologic Repository”, including
the following actions: (1) retention and renaming of the LSS Advisory Review Panel (LSSARP)
to become the Licensing Support Network Advisory Review Panel (LSNARP); (2) restoring a
Licensing Support Network Administrator, (3) adding an item to the Rulemaking Activity Plan,
and (4) other substantive changes to the proposed rule.

This paper also serves as the LSS Semi-annual Report for the period ending June 30, 1998, .
because all activities related to the LSS during that six month period were associated with
resolving the issues covered in this paper.

BACKGROUND:

In the Staff Requirements Memorandum for SECY-87-154, Resolution of Licensing Support

System (LSS) Issues and Draft Proposed Rule, 10 CFR Part 2, Subpart J, the Commission -
approved publication of a proposed rule amending 10 CFR Part 2, Subpart J. The proposed \
rule was published for comment in the Federal Register on November 13, 1997 (62 FR 60789).

In response to the request of a representative of Clark County, Nevada, the NRC extended the
comnient period which would have expired on January 27, 1998, until March 30, 1998 (63 FR

5315, February 2, 1998).
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DISCUSSION:

The Commission received six comment letters on the proposed rule. Written comments
were received from Clark County, Nevada; the Department of Energy (DOE); Nye County,
Nevada; the Nuclear Energy Institute (NEI); the City of Las Vegas; and the National Congress of
American Indians (NCAI). Copies of the comments are attached in Attachment 2. All of these
commenters are represented on the LSSARP. In addition, the Senior Management Team
(SMT) conducted a meeting of the LSSARP in Las Vegas, Nevada, on February 24, 1998, to
receive comments of the LSSARP members on the proposed rule.

MAJOR ISSUES IN THE FINAL RULE:

efinition of "documentary material” § 2.1001
In response to comments the phrase "or is fikely to lead to the discovery of relevant
material" which is included in the current definition of "documentary material” has been
restored to the definition in the final rule because it states one of the generally accepted
parameters for discovery. To address a DOE concern that the definition would capture
reports and studies which are irrelevant to the license application, such as reports and
studies made for other potential sites and for predecessor agencies, the final rule has
been revised to make clear that these reports and studies must be somehow relevant to
the license application for the particular site. To address a concern that the term being
defined, "documentary material” and the text of the proposed definition both contain the
word "material®, leading to some confusion about the intended meaning, the final rule
has eliminated the words "material or other” from the definition, leaving the definition to
read: "Documentary material means any information upon which a party, potential

party..." ‘
Name of System § 2.1001

Several commenters observed that it would be more convenient to continue to have a
name, like the current Licensing Support System ( LSS), to use to refer to the combined
system to provide electronic access to documentary material in both the pre-license
application phase and during the licensing proceeding, including the pre-license
application electronic docket and the electronic docket. The participants in the LSSARP
meeting generally agreed that "Licensing Support Network (LSN)" would be an
appropriate name. The final rule has adopted the suggestion. Because the proposed
rule had used the term jntearated electronic information generally for this purpose, the
final rule substitutes Licensing Support Network (LSN) for integrated electronic
information, and amends the definition accordingly to refer to the system, rather than the
information.

Timing and availability of documentary material and the pre-license application phase
§§ 2.1003, 2.1008, 2.1012(d).

Many of the participants at the LSSARP meeting observed that because the Licensing
Support Network appears more likely to be a World Wide Web-based system easily
accessible by office and home personal computers rather than a specially designed
stand-alone system like the former LSS concept, there is little reason to continue the
practice of limiting access to documentary material in the pre-license application phase
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to potential parties to the licensing proceeding. Instead, this information could be made
available to any member of the public. The final rule has been revised to be consistent
with allowing public access to the LSN, although the discussion notes that in
implementation of the rule, it may be necessary to give priority access to potential
parties.

At the LSSARP meeting, the State of Nevada was concerned that using the date of the
President’s recommendation to Congress as the date when all potential parties and
interested governmental participants must make documentary information available
electronically had the appearance of a presumption that the State of Nevada's objection
to the Yucca Mountain site decision would be overridden by Congress. Furthermore,
other LSSARP discussion established that the critical sets of documents that should be
available as early as possible are those of the NRC and, particularly, the DOE. Because
the DOE and NRC documentary material will constitute the overwhelming majority of the
information to be made available in the LSN, it is important that it be accessible as soon
as possible to allow preparation for the licensing proceeding. The final rule addresses
these suggestions and to allow time for compliance with dates that may be hard to
predict in advance has allowed 30 days after the selected milestones before requiring
compliance. Therefore, the definition of Pre-license application phase has been revised
to state that the phase begins 30 days after the date DOE submits its site
recommendation decision to the President, a date which is earlier than the date originally
specified in the proposed rule. DOE's latest Program Plan, Civilian Radioactive Wasle
Management Program Plan, Rev. 2, DOE/RW-0504 (July 1998) has scheduled sending
the Site Suitability Recommendation to the President in July 2001. Section 2.1003(a)
has been revised to require NRC and DOE to make their documentary material available
beginning in the pre-license application phase. The final rule requires all other potential
parties or interested governmental participants to make their documentary material
available no later than 30 days after the date the repository site selection decision
becomes final after review by Congress.

Retention of the "LSS Administrator” function § 2.1011

" The consensus of the LSSARP meeting participants and three of the written comments
strongly supported relention of the LSS Administrator function. One comment asserted
that the "LSS Administralor” was needed to contribute to the design and management of
the system, to be a "traffic cop”, to balance priorities for data input, to organize data, to
resolve conflicts, to audit the system, and to add credibility. Another comment stated
that the LSS Administrator should be retained and should review participants' readiness
to allow access to their documentary material, receive and resolve complaints regarding
network problems, perform periodic audits or compliance reviews, assist participants in
achieving and maintaining compliance, and coordinate resolution of technical issues.

There are many details of implementation of the final rule that will require solutions
coordinated among all the participants in order for the LSN to fulfill the purposes for
which it was created. The LSN Administrator could serve an important role to identify
key issues and focus the efforts to identify and implement solutions. Therefore, the final
rule contains a new term in § 2.1001, LSN Administrator. Section 2.1011(c) provides for
the designation of an LSN Administrator before the start of the pre-license application
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phase and describes the responsibilities of the position. The LSN Administrator will
coordinate the functioning of the Licensing Support Network by identifying technical and
policy issues related to implementation of the LSN for LSSARP and Commission
consideration. The LSN Administrator will coordinate addressing the consensus advice
of the LSN Advisory Review Panel and resolving problems regarding LSN availability
and the integrity of the LSN data base. The LSN Administrator will also provide periodic
reports to the Commission on the status of LSN functionality and operability.

At this time, the optimal placement of the LSN Administrator within the NRC (i.e., within
which NRC organization) has not been identified. Among the places under
consideration for the LSN Administrator are the Office of the Chief Information Officer
and the Office of the Secretary. Because the Office of Nuclear Material Safety and
Safeguards will be a party in the HLW licensing proceeding, it is unlikely that NMSS or
another Office reporting to the EDO would be the recommended placement for the LSN
Administrator. The LSS Senior Management Team is pursuing this subject and
associated resource issues and will provide a recommended plan to the Commission at
a later date.

Maintaining an Advisory Review Panel § 2.1011(c)

All those who submitted written comments and who commented at the LSSARP meeting
preferred continuing to have an advisory review panel, rather than substituting an
informal users group. The DOE stated that it was premature to replace the advisory
review panel with an informal users group and that the formality of the panel would
ensure that each member's concems about the structure of the electronic docket will be
addressed in a documented manner. Two commenters stated that a more informal
group would tend to be less effective, with higher turnover in participants and less
commitment to the objectives of the program.

Therefore, the final rule retains an advisory review panel that has been renamed the
LSN Advisory Review Panel (LSNARP). In view of the many complex implementation
issues that must be coordinated among the participants, the continued use ~f an
advisory committee appears to offer the best means to ensure that these issues will be
efficiently considered and resolved. However, the discussion in the Federal Register
notice directs that LSNARP meetings should be conducted with the most efficient
possible use of resources. Meetings should be conducted taking advantage of
teleconference, video conference, or other electronic communication capabilities to the
greatest extent practicable. The existing charter for the Licensing Support System
Advisory Review Panel (LSSARP) will need to be amended to reflect the new name and
any new duties of the LSN Advisory Review Panel.

Membership on the LSNARP § 2.1011{c)(2)

Two commenters, who are affected units of local government, stated that the proposed
rule should be modified to give a separate seat on the LSNARP to each affected unit of
local government, rather than specifying one seat for “a coalition of affected units of local
government.” The National Congress of American Indians stated that individual affected
tribes from the Yucca Mountain area should be members of the LSNARP. The response
in the draft Federal Register notice says that in order to keep the functioning of the
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LSNARP manageable, including numbers of participants required for quorums and other
operating requirements, NRC believes that it is necessary to continue to treat entities
with similar interests as coalitions (e.g., affected units of local government, tribal groups).
However, it is noted that this does not need to affect recognition of the unique status of
individual members of the coalition, nor their opportunity to attend and participate at LSN
meelings.

Funding for participants in the LSN

Several participants at the LSSARP meeting stated that there was an urgent need for
funding to enable small entities to participate fully in the HLW licensing proceeding and
the LSNARP, and to fulfill their responsibilities to provide electronic access to
documentary material under this rule. The LSSARP participants did not suggest, and the
draft Federal Register notice does not contain any revisions to the rule to address this
problem. As noted at the LSSARP meeting, NRC is prohibited from paying expenses for
participants in licensing proceedings by a provision from the Fiscal Year 1993 Energy
and Water Development Appropriations Act, which has been codified at 5 U.S.C. 504
note. A Comptroller General's opinion issued December 3, 1980, Opinion No. B-200585,
interpreting identical language previously contained in the Energy and Water
Development Appropriation Act, 1981 (Pub. Law No. 96-367, 94 Stat. 1331), concluded
that NRC could not provide to intervenors free copies of transcripts or free copying and
service of intervenors’ documents.

Therefore, the draft Federal Register notice refers to two previously identified methods
for addressing this problem. First, Affected Units of Local Governments (AULG) and
other parties and potential parties could utilize a portion of grant funds typically provided
to the AULGs by DOE in the past. Although in FY 1997 no grants were forthcoming from
DOE and many of the county governments had to cancel or severely curtail their
activities for the year, some funding was available in FY 1996. A second approach was
suggested in the proposed rule notice where NRC stated that participants may elect to
provide their documents to NRC or to DOE for either agency to develop and maintain
electronic access to them. Because the codified prohibition on paying intervenor
expenses applies to all funds appropriated under all Energy and Water Development
Appropriations Acts, the prohibition applies to DOE also (although DOE generally does
receive appropriated funds to provide funding to Affected Units of Local Government).
Therefore, on further consideration of the intervenor funding prohibition, this approach,
standing alone, may not be sufficient to address this matter. However, if DOE were
specifically to identify an amount in its budget request for assisting potential parties in
providing electronic access to their documents, specific congressional approval of this
line item would allow this use of appropriated funds for this purpose in spite of the
general prohibition on paying the expenses of intervenors. In order for NRC to receive
authorized funding, NRC and DOE could then enter into a memorandum of Agreement
(MOA) that would arrange the transfer of these funds from the DOE appropriation to
NRC for assistance to small entities in providing electronic access to their documents.
NRC could use the funds to maintain a web site for small participants which would be
managed by the LSN Administrator. Thus, the NRC could offer to host web sites for the
collections of the smaller participants or potential participants, who have difficulty making
their documents available electronically.



Tribal Government participation - § 2.715.

The National Congress of American Indians (NCALl) expressed a concern that tribal
governments do not appear to be included in the provisions of § 2.715 which allow
representatives of State or local govemments to participate in a proceeding without
being required to take a position on the issues. NCAI recognizes that this matter may
not be within the purview of this rulemaking but requests that it be addressed in the
appropriate forum.

The issue regarding § 2.715 is outside the scope of the current rulemaking. However, in
accordance with a Presidential Memorandum issued by President Clinton on April 24,
1994, "Memorandum for the Heads of Executive Departments and Agencies on
Government to Government Relations with Native American Tribal Governments,” (59
FR 22951) it would appear that federally recognized Native American tribal governments
should have the same status as State and local governments. By this paper, the staff is
requesting Commission approval to announce that the Commission intends to undertake
a separate rulemaking to amend § 2.715 to include federally recognized Native American
tribal governments and that this task has teen added to the Commission's Rulemaking
Activity Plan which is currently under consideration by the Commission in SECY 98-168.
The simple, straightforward, and procedural nature of such a rule change may make it
possible to proceed using a direct final rule, which should not require much time or many
resources.

.1007(a}(3) and (c) Acce
The DOE noted that proposed § 2.1007(2)(3) retains the current rule’s requirement to
make available systems to provide electronic access for members of the public at any
NRC and DOE Local Public Document Rooms to be located in Nevada, with specified
locations at Las Vegas, Reno, Carson City, Nye County, and Lincoln County. DOE
requested that the rule be clarified to specify which of these locations are the
responsibility of DOE and which are NRC's. The attached draft Federal Register notice
declines to resolve this question now and proposes to consult with DOE and the
Advisory Review Panel in the future regarding facilities which could provide access.

The Commission has recently approved the phase out of funding for the Local Public
Document Rooms by late Fiscal Year 1999. Therefore, the requirements of § 2.1007(a)
may need to be considered at the time of devising the plan to implement the budget
decision.

Finally, the Senior Management Team notes that the Commission has under consideration
SECY-98-225, Proposed Rule: 10 CFR Part 63-"Disposal of High-Level Radioactive Wastes in
a Proposed Geologic Repository at Yucca Mountain, Nevada. In ad dition to setting forth a new
draft Part 63 to apply only to the Yucca Mountain licensing proceedi 1g, the Commission paper
points out the fact that there is an ongoing study of the NRC licensing processes, and there may

be recommendations for changes in the hearing process for repository licensing. If the
Commission were to approve the new Part 63 or changes in the hearing process, the

regulations that are the subject of this rulemaking would need to be amended or new procedural

regulations would need to be drafted to reflect the changes.



RESQURCES:

The resources currently budgeted for implementing this rulemaking include 1.3 FTEs and $361K
in FY 1999, 2.3 FTEs and $535K in FY 2000, and 2.3 FTEs and $535K in FY 2001.

RECOMMENDATION:

The Senior Management Team recommends that the Commission approve publication of the
attached draft Federal Register notice which includes reference to the following actions: (1)
retention and renaming of the LSS Advisory Review Panel (LSSARP) to become the Licensing
Support Network Advisory Review Panel (LSNARP); (2) restoring a Licensing Support Network
Administrator, (3) adding an item to the Rulemaking Activity Plan, and (4) other substantive
changes to the proposed rule.

COORDINATION:

The Office of the General Counsel has no legal objection. The Chief Information Officer and the
Executive Director for Operations concur in this paper. The Chief Financial Officer has reviewed
this paper for resource implications, has no objections, and concurs in this paper.

LSS Senior Management Team

Ui ecrean

John T. Greeves

Arnold E. (Moe) Levin
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Commissioners' completed vote sheets/comments should be
provided directly to the Office of the Secretary by COB
November 3, 1998.

Commission Strff Office comments, if any, should be
submitted to the Commissioners NLT October 27, 1998, with
information copy to the Office of the Secretary. 1f the
paper is of such a nature that it requires additional
review and comment, the Commissioners and. the Secretariat
should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an
Open Meeting during the Week of November 12, 1998. Please
refer to the appropriate Weekly Commission Schedule, when
published, for a specific date and time.
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[7590-01-P]

NUCLEAR REGULATORY COMMISSION
10 CFR PART 2
RIN 3150-AF88

Procedures Applicable to Proceedings for the Issuance of Licenses
for the Receipt of High-Level Radioactive Waste at a Geologic Repository

AGENCY: Nuclear Regulatory Commission.
ACTION: Final rule.
SUMMARY: The Nuclear Regulatory Commission (NRC) is amending its Rules of Practice for
the licensing proceeding on the disposal of high-level radioactive waste at a geologic repository
(HLW proceeding). The amendments are intended to allow application of technological
developments that have occurred after the original rule was adopted in 1989, while achieving
the origlna! goals of facilitating the NRC's ability to comply with the schedule for decision on the
construction authorization for the repository contained in Section 114(d) of the Nuclear Waste
Policy Act, and providing for a thorough technical review of the license application and equitable
access to information for the parties to the hearing.
EFFECTIVE DATE: [30 DAYS AFTER PUBLICATION].
FOR FURTHER INFORMATION CONTACT: Kathryn L. Winsberg, U.S. Nuclear Regulatory
Commilssion, Washington, DC 20555, telephone (301) 415-1641, e-mail KLW@nrc.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On November 13, 1997 (62 FR 60789), the NRC published a proposed rule in the

Federal Register that would have amended NRC's regulations in 10 CFR Part 2, Subpart J. In
response to the request of a representative of Clark County, Nevada, the NRC extended the

comment period which would have expired on January 27, 1998, until March 30, 1998 (63 FR
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5315, February 2, 1998). The proposed rule was intended to maintain the primary functions of
the Licensing Support System (LSS) which are:

(1) Discovery of documents before the license application is filed;

(2) Electronic transmission of filings by the parties during the proceeding;

(3) Electronic transmission of orders and decisions related to the proceeding; and

(4) Access to an electronic version of the docket.

The proposed rule would have eliminated the current requirement in 10 CFR Part 2,
Subpart J, for a centralized "Licensing Support System" administered by the NRC and therefore
also would have eliminated the requirement for an LSS Administrator to ensure the viability of
the central database. To replace these features of the existing rule, the proposed rule would
have required that each potential party, including the NRC and the Department of Energy
(DOE), make its documentary material available in electronic form to all other participants
beginning in the pre-license application phase. For the purposes of this rule, the pre-application
phase would have begun on the date that the President submits the site recommendation to
Congress. Although the mechanism to implement this requirement is not stated in the proposed
rule, the availability of the Internet to link geographically dispersed sites appears to have the
potential to satisfy the proposed rule.

Also under the proposed rules, documentary material would have been defined as the
matenal upon which a party intends to rely in support of its position in the licensing proceeding;
any material which is relevant to, but does not support, that material or that party's position; and
all reports and studies, prepared by or on behalf of the potential party, interested govemmental
participant, or party, including all related “circulated drafts,” relevant to the issues set forth in the
Topical Guidelines in Regulatory Guide 3.69, regardless of whether they will be relied upon

and/or cited by a party.



3

A Pre-License Apt...cation Presiding Officer would resolve any disputes over electronic
access to documents during the pre-license application phase. Potential parties would be
required to certify to the Pre-License Application Presiding Officer that they have complied with
the requirement to provide electronic access to their documentary material.

The NRC requested comments on two alternatives regarding the LSS Advisory Review
Panel. In the proposed rule, because the concept of the LSS would be replaced, the
requirement for an LSS Advisory Review Panel would have been modified so the panel could
advise the Secretary of the Commission regarding standards and procedures for electronic
access to documents and for maintenance of the electronic docket. This would have required
renaming of the advisory committee and redrafting of the committee charter. However, the NRC
also requested comments, particularly from potential parties to the HLW repository licensing
proceeding, on the alternative of replacing the Advisory Review Panel with a more informal
users group.

ll. Comments on the Proposed Rule

The Commission received six comment letters on the proposed rule. Copies of the
letters are available for public inspection and copying for a fee at the Commission's Public
Document Room located at 2120 L Street, NW (Lower Level), Washington, D.C. The comments
on the proposed rule came from the DOE and five other entities which are represented on the
LSS Advisory Review Panel. The NRC conducted a meeting of the LSS Advisory Review Panel
(LSSARP) in Las Vegas, Nevada, on February 24, 1998, to receive comments of the LSSARP
members on the proposed rule. The transcript of this meeting is also available for inspection
and copying for a fee at the Commission's Public Document Room as described above. The
comment letters and LSSARP meeting comments were~generally supportive of the NRC's effort

to update Part 2, Subpart J; however, several areas of concern were raised.
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Definition of "documentary material” § 2.1001

Comment: One commenter requested that the phrase "or is likely to lead to the discovery
of relevant material," which is included in the current definition of "documentary material" be
included in the new definition.

Response: This phrase has been restored in the definition in the final rule because it
states one of the generally accepted parameters for discovery, and this rule is designed to
augment the traditiona! discovery process for the HLW licensing proceeding.

Comment. The DOE commented that NRC should remove from the definition of
documentary material the clause:

and all reports and studies prepared by or on behalf of the potential party,

interested governmental participant, or party, including all related ‘circulated

drafts,’ relevant to the issues set forth in the Topical Guidelines in Regulatory

Guide 3.69, regardiess of whether they will be relied upon and or cited by a party.

The DOE is concerned that this clause would capture reports and studies that are irrelevant to
the license application, such as reports and studies made for other potential sites and for
predecessor agencies.

Response: Although it seems implicit, the NRC is willing to clarify that this clause‘applies
only to information that is relevant to the license application or, consistent with the addition
described above, information which is likely to lead to the discovery of relevant information. To
make this clear in the final rule, the phra}se "both the license application and" has been inserted
after the words “relevant to” in the phrase cited by DOE.

Comment : Participants in the LSSARP meeting raised the issue that the term being
defined, "documentary material,” and the text of the proposed definition, both contain the word

*material,” leading to some confusion about the intended meaning.
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Response: The final rule has eliminated the words "material or other” from the proposed
aeunition, leaving the definition to read: "Documentary material means any information upon
which a party, potential party . . ."

Name of System § 2.1001

Comment. Several commenters observed that it would be more convenient to continue-
to have a name, like the current Licensing Support System ( LSS), to use to refer to the
combined system to provide electronic access to documentary material in both the pre-license
application phase and during the licensing prpceeding, including the pre-license application
electronic docket and the electronic docket. The participants in the LSSARP meeting generally
agreed that "Licensing Support Network (LSN)" would be an appropriate name.

Response: The final rule has adopted the suggestion. Because the proposed rule had
used the term integrated electronic information generally for this purpose, the final rule
substitutes Licensing Support Network (LSN) for integrated electronic information and amends
the definition accordingly to refer to the system, rather than the information.

Timing and availability of documentary material and the pre-license application phase

§§ 2.1003, 2.1008, 2.1012(d).
Comment: Many of the participants at the LSSARP meeting observed that because the

Licensing Support Network appears more likely to be 2 Woild Wide Web-based system, easily
accessible by office and home personal computers, rather than a specially designed stand-
alone system like the former LSS concept, there is little reason to continue the practice of
limiting access to documentary material in the pre-license application phase to potential parties
to the licensing proceeding. Instead, this information could be made available to any member of
the public. The State of Nevada representative commented that it would be an uncomfortable

position for the State, as a potential party, to have more access to information than its citizens.
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The DOE also points out an internal inconsisténcy in the proposed rule in that proposed §
2.1012(d), which states that the Pre-License Application Presiding Officer may suspend or
terminate access to the pre-license application electronic docket for non-compliance, is not
consistent with the public access in proposed § 2.1007(a), which says that DOE and NRC must
maintain systems to provide electronic access to the integrated electronic information for the
public.

Response: NRC agrees that under the final rule, information can be made available to all
members of the public, even in the pre-license application phase. Practical considerations,
including the operating capacities of the systems, may require that priority be given to potential
parties, however these matters may be worked out in consultation with the Advisory Review
Panel in the implementation of the final rule. Proposed § 2.1003(a) has been modified to delete
the list of individuals to whom electronic infonﬁation must be made available beginning in the
pre-license application phase, because this information must be made generally available
electronically. Proposed § 2.1008 purported to give electronic access to the integrated
electronic information to persons who comply with the regulations in Part 2 Subpart J and with

“the orders of the Pre-license Application Presiding Officer. Therefore, proposed § 2.1008 has
not been adopted because it is by implication not consistent with allowing public access to the
electronic information and the pre-license application electronic docket. Proposed § 2.1012(d),
which concerned suspending or terminating access, has not been adopted in the final rule,
because, as noted by the DOE comment, it implies controlled and limited access, rather than
open public access to documentary material and to the pre-license application electronic docket
and to the electronic docket.

Comment. Definition of pre-license application phase and § 2.1003. The State of

Nevada commented that the proposed rule’s use of the date of the President's recommendation
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to Congress as the date when all potentia!l parties and interested governmental participants
must make documentary information available electronically had the appearance of a
presumption that the State of Nevada’s objection to the Yucca Mountain site decision would be
overridden by Congress. This participant stated that it would be more reasonable to sele;l the
date of Congress’ resolution of any objection from the State of Nevada in order to be certain that
this particular license application is going forward. Other LSSARP participants pointed out that
the critical sets of documents that should be available as early as possible are those of the NRC
and, particularly, the DOE. The LSSARP meeting discussion suggested that it would not matter
if other potential parties did not make their documentary material available until a later time
when the Yucca Mountain license application was a certainty. LSSARP meeting participants
suggested that DOE and NRC be required to make their documentary material available at an
earlier date. Because the DOE and NRC documentary material will constitute the overwhelming
majority of the information to be made available in the LSN, it is important that it be accessible
as soon as possible to allow preparation for the licensing proceeding. They suggested that
other potential parties and interested governmental participants should be required to make their
documentary material available electronically no later than the date that the site selection
decision becomes final after review by Congress.

Response: NRC has adopted the suggestion developed at the LSSARP meeting, that
NRC and DOE documents should be made available at the earliest practical time, and that all
other participants’ documents should be made available later. However, in order to allow time
for compliance with dates that may be hard to predict in advance, the final rule allows 30 days
afier the selected milestones before requiring compliance. Therefore, the definition of Pre-
license application phase has been revised to state that phase begins 30 days after the date on

which DOE submits its site recommendation decision to the President, a date earlier than the
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date specified in the proposed rule. DOE's latest Program Plan, Civilian Radioactive Waste
Management Program Plan, Rev. 2, DOE/RW-0504 (July 1998) has scheduled sending the Site
Suitability Recommendation to the President in July 2001.

Section 2.1003(2) has been revised to require NRC and DOE to make their documentary
material available beginning in the pre-license application phase. The final rule requires all
other potential parties or interested governmental participants to make their documentary
material available no later than 30 days after the date the repository site selection decision
becomes final after review by Congress. Section 2.1003 has also been rearranged slightly from
the proposed version in order to clarify and improve the parallel structure of the subsections.

Tim riod for inspection and ing documents §§ 2.1004, 2.1010(c

Comment: The DOE commented that the two days allowed in both §§ 2.1004 and
2.1010(c) for making documents available for inspection and copying should be extended to ten
working days, because reasonable and expeditious efforts to reproduce and make large
documents available could easily consume two days. DOE points out that lengthening the time
limit would also relieve the Presiding Officer of the burden of reviewing requests for minor
extensions of these deadlines.

Response: NRC acknowledges that two days may be too brief a period of time to sea;'ch
for and reproduce some large documents. Nevertheless, ten working days is much more time
than is needed, or can be spared routinely in the schedule for this licensing proceeding.
Therefore, the deadlines in these two sections have been exténded from two to five days.

§2.1007(#1)(3) and (c) Access

Comment. The DOE notes that proposed § 2.1007(a)(3) retains the current requirement
to make available systems to provide electronic access for members of the public at any NRC

and DOE Local Public Document Rooms to be located in Nevada, with specified locations at Las
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Vegas, Reno, Carson City, Nye County, and Lincoln County. DOE requests that the rule be
clarified to specify which of these locations are the responsibility of DOE and which are NRC's.

Response: The best options for providing the required public access to the LSN wili |
need to be explored by DOE and NRC in consultation with the Advisory Review Panel in the
implementation phase. The NRC position on maintaining Local Public Document Rooms will be
changing because of the future planned availability of all agency documents via the Internet
accessible from a personal computer from home, office, or a public library. NRC does not
believe that it is necessary or practical to add further detail to this portion of the rule at this time.

Comment. The DOE states that § 2.1007(c) appears to require both NRC and DOE to
treat docketed documents as agency documents under the Freedom of Information Act.(FOIA).
DOE finds the phrase "if these documents remain under the custody and control of the agency
or organization that identified the documents” to be confusing. DOE proposes a clarification that
all documents entered into the docket, other than those submitted by another agency, are NRC
documents for FOIA purposes.

Response: NRC agrees that the text of § 2.1007(c) is confusing. Furthermore, that text
appears to be unnecessary, because § 2.1007(b) states that the regulations of NRC and DOE
regarding availability of copies apply to the respective agencies' records. Therefore, proposed §
2.1007(c) has not been adopled.

Certification of compliance § 2.1009(b)

Comment. The DOE noted that the proposed rule replaces the six month interval for
certifying that the procedural requirements have been met with an unspecified interval "upon
order of a duly appointed presiding o\fficer." DOE suggests that a regular and prescribed interval
for certification would facilitate the success of the system and proposes a twelve-month period

as appropriate.
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Response: NRC agrees that a regular interval for updating the certification may be
beneficial. Therefore, the final rule adopts the suggestion of a twelve month interval for updating
the certification of compliance. The DOE will also be required to update its certification at the

time it submits its license application to the NRC.

Compliance § 2.1012
Comment. One commenter and participant in the LSSARP meeting stated that the

Director of NRC's Office of Nuclear Materials Safety and Safeguards (NMSS) should have the
responsibility and authority to reject the DOE license application, not only if it is not able to be
accessed through the electronic docket but also, if the DOE is not in compliance with all of the
requirements of the rule when the license application is submitted. This commenter suggested
that the current language of § 2.1011(d)(6) and (7) be moved to § 2.1012.

Response: Section 2.1009(b) has been revised in response to the previously discussed
comment to require an updated certification from the DOE at twelve month intervals and at the
time of submission of the license application. This final rule also adds a clause to §2.1012 to
authorize the Director, NMSS, to find the license application unacceptable for docketing if it is
not accompanied by a certification from DOE pursuant to § 2.1009(b).

Copies of documents for deposition § 2.1019(i)

Comment: The DOE observes that it may be burdensome to provide paper copies of
large documents that are not identical (because of subsequent modification or added notations)
to those documents that have been made available electronically, as required by proposed
§ 2.1019(i). DOE suggests that the requirement be clarified to require submission of copies only
of the parts of the documents that have been modified.

Response: NRC believes that this suggestion might prove difficult to implement. It would
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seem especially difficult to isolate and identify changes from the previous documents if the
subsequent modifications have been inserted electronically, thereby altering the pagination of
the pre-existing text. Isolating the modified sections as separate documents could obscure the
overall context and meaning of the changed portion. NRC has not adopted this suggestion.

Retention of the "LSS Administrator” function § 2.1011

Comment. The consensus of the LSSARP meeting participants and three of the written
comments supported retention of the LSS Administrator function. One comment asserted that
the "LSS Administrator” was needed to contribute to the design and management of the system,
to be a "traffic cop”, 1o balance priorities for data input, to organize data, to resolve conflicts, to
audit the system, and to add credibility. Another comment stated that the LSS Administrator
should be retained and should review participants’ readiness to allow access to their
documentary material, receive and resolve complaints regarding network problems, perform
periodic audits or compliance reviews, assist participants in achieving and maintaining
compliance, and coordinate resolution of technical issues.

Response: The Commission agrees that the "LSS Administrator” function may be useful
for the smooth functioning of the LSN to identify and help implement solutions to implementation
problems. The final rule contains a new term in § 2.1001, LSN Administrator. Section 2.1011(c)
provides for the designation of an LSN Administrator before the start of the pre-license
application phase. The LSN Administrator will be responsible to coordinate the functioning of
the Licensing Support Network by identifying technica! and policy issues related to
Implementation Qf the LSN for Advisory Review Panel and NRC consideration. The LSN
Administrator will coordinate addressing the consensus advice of the LSN Advisory Review
Panel and resolving problems regarding LSN availability and the integrity of the LSN data. The

LSN Administrator will also provide periodic reports to the NRC on the status of LSN
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functionality and operability.

Maintaining an Advisory Review Panel § 2.1011(c)

Comment. All those who submitted written comments and who commented at the
LSSARP meeting preferred continuing to have an advisory review panel, rather than substituting
an informal users group. The DOE stated that it was premature to repléce the advisory review
panel with an informal users group and that the formality of the panel would ensure that each
member's concerns about the structure of the electronic docket will be addressed in a
documented manner. Two commenters stated that a more informal group would tend to be less
effective with higher tumover in participants and less commitment to the objectives of the
program.

Response: The final rule requires the Secretary of the Commission to reconstitute the
LSS Advisory Review Panel as the LSN Advisory Review Panel (LSNARP). -In view of the many
complex implementation issues that must be coordinated among the participants, the continued
use of an advisory committee appears to offer the best means to ensure that these issues will
be considered and resolved effectively. However, the NRC directs that LSNARP meetings be
conducted with the most efficient possible use of resources. Meetings should be conducted
taking advantage of teleconference, video conference, or other electronic communication
capabilities to the greatest extent practicable. Because the current membership will be retained,
proposed§ 2.1011(d)(2) that specifies the initial membership of the Advisory Review Panel has
not been adopted.

Membership on the LSNARP § 2.1011(c)(2)

Comment. Two commenters, who are affected units of local government, stated that the
proposed rule should be modified to give a separate seat on the LSNARP to each affected unit

of local government, rather than specifying one seat for "a coalition cf affected units of local
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govermment." One commenter stated that there are now 10 counties designated by DOE as
"affected” and that the different interests of this group could not be represented by one seat.
One commenter, Nye County, Nevada, stated that its status aS the "situs jurisdiction” is
significantly different from that of the other counties and requires separate representation. The
National Congress of American Indians stated that individual affected tribes from the Yucca
Mountain area should be members of the LSNARP.

Response: In order to keep the functioning of the LSNARP manageable, including
numbers of participants required for quorums and other operating requirements, NRC believes
that it is necessary to continue to treat entities with similar interests as coalitions (e.g., affected
units of local government, tribal groups). However, this does not need to affect recognition of
the unique status of individual members of the coalition, nor their opportunity to attend and
participate at LSN meetings.

Funding for participants in the LSN

Comment. Several participants at the LSSARP meeting stated that there was an urgent
need for funding to enable small entities to participate fully in the HLW licensing proceeding and
the LSNARP, and to fulfill their responsibilities to provide electronic access to documentary
material under this rule.

Response: The LSSARP participants did not suggest and NRC has not devised any
revisions to the rule to address this problem. As noted at the LSSARP meeting, NRC is
prohibited from paying expenses for participants in licensing proceedings by a provision from the
Fiscal Year 1993 Energy and Water beveIOpment Appropriations Act, which has been codified
at 5 U.S.C. 504 note. A Comptroller General's opinion issued December 3, 1980, Opinion No.
B-200585, interpreting identical language previously contained in the Energy and Water

Development Appropriation Act, 1981 (Pub. Law No. 96-367, 94 Stat. 1331), concluded that
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NRC could not provide to intervenors free copies of transcripts or free copying and service of
intervenors' documents.

NRC recognizes that this revised rule places responsibility for document conversion,
loading, and maintaining and operating a web server on each of the individual parties or
potential parties. NRC believes there are two possible approaches to help the smaller parties
and potential parties mitigate the funding requirements of participation under this rule.

In the first approach, Affected Units of Local Governments (AULG) and other parties and
potential parties could utilize a portion of grant funds typically provided to the AULGs by DOE in
the past. Although in FY 1997 no grants were forthcoming from DOE and many of the county
governments had to cancel or severely curtail their activities for the year, funding was available
in FY 1998.

A second approach was suggested in the proposed rule notice where NRC stated that
participants may elect to provide their documents to NRC or to DOE for either agency to develop
and maintain electronic access to them. Because the codified prohibition on paying intervenor
expenses applies to all funds appropriated under all Energy and Water Development
Appropriations Acts, the prohibition applies to DOE also (although DOE generally does receive
appropriated funds to provide funding to Affected Units of Local Government). Therefore, on
further consideration of the intervenor funding prohibition, this approach, standing alone, may
not be sufficient to address this matter. However, if DOE were specifically to identify an amount
in its budget request for assisting potential parties in providing electronic access to their
documents, specific congressional approval of this line item would allow this use of appropriated
funds for this purpose in spite of the general prohibition on paying the expenses of intervenors.
In order for NRC to receive authorized funding, NRC and DOE could then enter into a

memorandum of agreement (MOA) that would arrange the transfer of these funds from the DOE
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appropriation to NRC for assistance to small entities in providing electronic access to their
documents. NRC could use the funds to maintain a web siie for small participants that would be
managed by the LSN Administrator. Thus, the NRC could offer to host web sites for the
collections of the smaller participants or potential participants, who have difficulty making their
documents available electronically.

Tribal Governmen icipation - definition of "party” and § 2.715.

Comment. The National Congress of American Indians (NCAI) stated that NRC should
set up a process to determine which tribes are interested in representation in the licensing
proceeding to ensure that all interested federally recognized tribes are included as parties to the
licensing proceeding. The NCAI also expressed a concern that tribal governments do not
appear to be included in the provisions of § 2.715 which allow representatives of State or local
governments to participate in a proceeding without being required to take a position on the
issues. NCAI recognizes that this matter may not be within the purview of this rulemaking but
requests that it be addressed in the appropriate forum.

Response: The definition of "party” includes "affected Indian Tribe as defined in section 2
of the Nuclear Waste Policy Act of 1982." If a tribe which did not meet that definition wished to
participate as a party, it would still be able to seek intervention under § 2.1014.

With regard to §2.715, because this issue is outside the scope of the current rulemaking,
the NRC intends to undertake a separate rulemaking to amend that section to include federally
recognized Native American tribal governments. This task hés been adJed to the NRC's
Rulemaking Activity Plan (SECY 98-168). However, the straightforward and procedural nature
of such a rule change should make it possible to proceed without undue delay.

Additional matters tegarding "documentary material" and electronic availability § 2.1003

The definition of "documentary material" has been amended to make clear that the duty
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to identify "information that is relevant to, but does not support, that information or that party's
position" is limited to information "that is known to, and in the possession of, or developed by the
party.”

The NRC staff has become aware through informal discussions with commenters on this
rulemaking that the proposed rule language did not clearly retain the requirement for an
electronic bibliographic header to be made available with each item of documentary material
made available under § 2.1003. An electronic bibliographic header is necessary to allow
efiective and efficient use of an electronic full text search capability. Therefore, § 2.1003(3)(1)
has been amended to clarify the requirement to submit an electronic bibliographic header along
with each item of documentary material.

lll. Section-by-Section Description of Final Rule

In § 2.1000, the reference to § 2.709 is removed because it requires compliance with
§ 2.708 which does not apply to this subpart.

In § 2.1001, the following definitions are added, amended, or removed:

ASCII File. This definition is removed and no longer used in the rule. Prescriptive
references to specific technical standards have been removed to allow flexible implementation
consistent with developing technology.

rom;menta[y material. The definition of documentary material is revised to cover
information upon which a party, potential party, or interested governmental participant intends to
rely and/or cite in support of its position in the licensing proceeding; any information known to,
and in the possession of, or developed by the party which is relevant to, but does not support,
that information or that party’s position; and all reports and studies, prepared by or on behalf of
the potential party, interested governmental participant, or party, including all related “circulated

drafts,” relevant to both the license application and the issues set forth in the Topical Guidelines
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in Regulatory Guide 3.69, regardless of whether they will be relied upon and/or cited by a party,
and any information that is likely to lead to the discovery of relevant information. This definition
is used in the rule in § 2.1003 to define what material must be provided in electronic form for
access beginning in the pre-license application phase. Therefore, the term "documentary
material" is intended to describe the most important body of material and would be defined
clearly to require that all parties include electronic access to any relevant information in their
possession that does not support their position in the licensing proceeding, as weil as providing
access to the information that does support their position, and any reports and studies prepared
by the party relevant to the application on issues described in the Topical Guidelines, regardless
of whether or not they would be relied upon or cited by the party. Access must also be provided
to information which is likely to lead to the discovery of relevant information. The scope of the
documentary material is still governed by the topical guidelines.

Electronic docket. A new definition is added to describe NRC's electronic information

system to receive, distribute, store, and maintain NRC adjudicatory docket materials in the
licensing proceeding.

Licensing Support Network (LSN). A new definition would be added to describe the
combined system to make documentary material and the NRC pre-license application docket
and licensing docket available in electronic form to potential parties, parties, interested
governmental participants, or the public for the licensing proceeding of the high-level waste
geologic repository, either as part of the NRC's pre-license application electronic docket or
electronic docket or pursuant to electronic access to documentary material made available by
individual potential parties, parties, and interested governmental participants. This is a term that
;eplaces the LSS in this rule.

LSS Administrator. This term is eliminated from the rule because the concept of the LSS
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is also removed. The Pre-license Applicatio.n Presiding Officer will resolve disputes about
electronic access to documents in the pre-license application phase. This rule creates a new
term "LSN Administrator” which is described below.

LSN Administrator. This new term describes the individual who will coordinate access
to, and the functioning of, the Licensing Support Network, as well as the resqlution of problems
regarding the functionality and availability of the system.

Party. This definition is revised to add "affected unit of local government"”, as that term is
defined in the Nuclear Waste Policy Act of 1982, as amended, and also to refer to that statute
for the definition of affected Indian Tribe. In addition, any affected unit of local government, the
host State, and any affected Indian Tribe would be required to file a list of contentions.

Potential party. This definition is revised to remove the reference to the LSS and to
substitute the term Licensing Support Network to describe the material to which the patential

party will be given access.

Pre-license application electronic docket. A new definition is added to describe NRC's

electronic information system to receive, distribute, store, and maintain NRC pre-license
application docket materials during the pre-license application phase.

Pre-license application phase. This definition is being specified for the purposes of this
rule to begin 30 days after the date the DOE submits its site suitability decision to the President.
This term is used in § 2.1003 to specify the date by which the DOE and the NRC must make
their documentary material available electronically. This date has been chosen to allow access
to the largest body of the most important NRC and DOE documentary material sufficiently in
advance of the filing of the license application to allow advance preparation of contentions and
discovery requests before the application is filed but late enough in the repository development

process to provide meaningful information.
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Searchable full text. This definition is revised to remove references to ASCIl and to the
LSS.

Topical Guidelines. A new definition i$ added to describe the set of topics set forth in
Regulatory Guide 3.69 that are intended to guide the scope of documentary material under this
subpart.

Section 2.1002 is removed because creation of the LSS is no longer required. Access to
the Licensing Support Network will provide the major functions which the LSS wa;s designed to
provide. Paragraphs (c) and (d), which state that participation by the host State in the pre-
application phase will not affect its disapproval rights and that this subpart shali not affect any
participant's independent right to receive information, are now incorporated in the revised
§ 2.1003 as paragraphs (c) and (d).

Section 2.1003 is revised to describe information that is required to be made available
electronically by all potential parties, parties, and interested governmental participants (including
the NRC an<{ DOE). This information must be made electronically available by NRC and DOE
beginning in the pre-license application phase, which starts 30 days after the date the DOE
submits its site recommendation to the President. Other potential parties and interested
govermnmental participants would be required to make their documentary material available no
later than 30 days after the date the repository site selection decision becomes final after review
by Congress. The requirements of the rule are simplified to require only that access to an
electronic file and bibliographic header be provided. All references to specific formats are
removed to allow flexibility in implementation. The NRC intends that a potential party, party, or
interested governmental participant might offer electronic access to its documentéry material in
a number of different ways, including (if authorized funding is provided by Congress) by

providing its documents in electronic form either to the NRC or to the DOE, to have the NRC or
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the DOE maintain the documents for electronic access.

Although the rule sets deadlines for requiring all potential parties and interested
governmental participants to make their documentary material available electronically, the NRC
would encourage the earliest feasible availability of documentary material in order to enhance
the future smooth operation of the licensing proceeding. The paragraphs relating to evaluations
and certifications by the LSS Administrator are removed because the LSS (and LSSA) concept
is removed. Section 2.1010 states that the Pre-License Application Presiding Officer will resolve
any disputes relating to electronic access to documents in the pre-license application phase.
Accordingly, the paragraphs which stated that the application would have to be docketed under
Subpart G if the LSSA did not certify cor. ":3nce have been removed. Subpart J (including
specifically referenced scciions of Subpart G) unconditionally presents the rules of procedure
applicable for the HLW licensing proceeding.

Section 2.1004 is revised to provide procedures for providing access to a document that .
has not previously been provided in electronic form, to delete previous references to the LSS
and the LSSA, and to extend the period of time for providing access to a document from two
days to five days.

Section 2.1005 is revised to delete reference to the LSS and to add an exclusion of
readily available references, such as journal arlicles or proceedings, which may be subject to
copyright.

Section 2.1006 is revised to refer to providing a document in electronic form and to
delete references to the LSS and the LSSA.

Section 2.1007 is revised to refer to providing systems for access to the Licensing
Support Network rather than providing terminals for access to the LSS. Paragraph (c) is deleted

because the text was confusing and not needed.
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Section 2.1008 is removed and reserved. The requirements for petitioning for access
during the pre-license application phase are not consistent with allowing public access to the
electronic information.

Section 2.1009 is revised to delete references to the LSS and the LSSA, and to refer
instead to the responsibility to provide electronic files. The responsible official for each potential
party is required to certify to the Pre-License Presiding Officer that procedures to comply with
§ 2.1003 have been implemented and that its documentary material has been made
electronically available. A requirement for all participants to update the certification at twelve
month intervals and for DOE to update its certification at the time of submission of the license
application replaces a previous requirement to provide this certification at six month intervals.

Section 2.1010 is revised to delete references to the LSS and the LSSA and to refer
instead to electronic access. The reference to petitions for access is removed to conform to
removal of this requirement. The time period for providing access to documents is extended
from two days to five days.

Section 2.1011 is revised to reflect that the electronic availability of documentary material
that is specified in this rule no longer requires special equipment. The Secretary of the
Commission is directed to reconstitute the LSS Advisory Review Panel as the LSN Advisory
Review Panel. The functions of the panel have been amended to delete the reference to the
LSS and to substitute the purpose of arriving at standards and procedures to facilitate the
electronic access to documentary material and to the electronic docket established for the HLW
geologic repository licensing proceeding. Because of the broad and non-prescriptive
requirements regarding providing electronic files in this rule, the LSN Advisory Review Panel will
be very useful in discussing standards and procedures to ensure that all participants are able to

access the electronic information. Because the LSS concept is replaced, the name and



22

functions of the LSS Administrator have been changed to "LSN Administrator” and to include
coordinating the functions of the Licensing Support Network. The LSN Administrator will be
responsible for identifying technical and policy issues related to implementation of the LSN for
LSSARP and NRC consideration, addressing the consensus advice of the LSN Advisory Review
Panel, aqd for coordinating the resolution of problems experience& by barticipants regarding
LSN availability and the integrity of the LSN data. The LSN Administrator will also provide
periodic reports to the NRC on the status of LSN functionality and operability. Similarly, the
narﬁe and functions of the LSS Advisory Review Panel have been modified in the final rule to
accommodate a new purpose.

Section 2.1012(a) is revised to allow the Director of the NRC Office of Nuclear Material
Safety and Safeguards (NMSS) to determine that the application would ﬁot be acceptable if it is
not able to be accessed through the electronic docket or if it is not accompanied by a
certification of compliance with the rule pursuant to § 2.1009(b). Section 2.1012(b)(1) is revised
to substitute Licensing Support Network for Licensing Support System so that a person who has
had access to the Licensing Support Network would not be granted party status in the licensing
proceeding if it cannot demonstrate compliance with the requirements of § 2.1003. Section
2.1012 (d) has been removed because the provision for suspending or terminating access to the
pre-license application electronic docket or the electronic docket is inconsistent with allowing
public access to the LSN.

Section 2.1013 is revised to delete references to the LSS and LSSA and refers to the
provision of information in electronic form. The requirement in § 2.1013(c)(5) to file one signed
paper copy of each filing with the Secretary, NRC, is removed because the electronic docket will
not require signed paper copies. However, use of the electronic docket will require the

development of electronic signature procedures, which will be devised in the implementation of
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the rule.

Section 2.1014(c)(4) has been revised to delete a reference to the LSS and make the
failure of a petitioner to participate in the pre-license application phase a criterion in considering
whether to grant a petition to intervene.

Section 2.1017 has been revised to use the unavailability of the electronic docket instead
of the LSS as a justification for extending the computation of time in the proceeding.

Sections 2.1018 and 2.1019 are revised to delete references to the LSS and instead to
refer to providing documents electronically.

In addition, miﬁor editorial changes have been made throug}\out the final rule to improve
readability.

Environmental Impact: Categorical Exclusion

The NRC has determined that this proposed regulation is the type of action described in
categorical exclusion 10 CFR 51.22(c)(1). Therefore, neither an environmenta! impact
statement nor an environmental assessment has been prepared for this proposed regulation.

Paperwork Reduction Act Statement

This proposed rule contains no information collection requirements and, therefore, is not

subject to the requirements of the Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.).
Regulatory Analysis

To address the regulatory problem of adapting the existing rule to technological
developments that have occurred, several altemative approaches to amending the regulations
in Subpart J of Part 2 were considered.

Option 1: Existing rule.
This approach would not take advantage of current and future technology. It would

require an enormously expensive custom designed system to be developed using old
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assumptions about technological standards and the universe of "relevant” material. At the time
of the development of the existing rule, the cost of the LSS was estimated by DOE to be in the
$200 million range. Furthermore, because the large backlog contains many documents that
may no longer be relevant due to the unanticipated delay in developing the LSS as initially
designed in 1988, there is a substantial chance that it would be impossible for the DOE to
achieve and for the LSSA to certify compliance with the provisions of the current rule. In this
case, under the current rules, the proceeding would have to be conducted under 10 CFR Part 2,
Subpart G, and could result in a protracted discovery phase. The additional costs of using this
approach are difficult to quantify. However, the Iengthened discovery phése could prevent the
NRC from meeting the statutory deadline for decision on the application for a geologic repository
license.
i ; R Subpa

Because the NRC is developing a new system called the Agency-wide Documents
Access and Management System (ADAMS), that will provide an agency-wide electronic docket,
it would be possible 1o rely on existing adjudicatory procedure rules in 10 CFR Part 2, Subpart
G, which will have to be updated to reflect the electronic docket to conduct the licensing
proceeding. This approach would not provide pre-license application access to documents and
could result in a protracted discovery ph'ase. The costs of using this approach are difficult to
quantify. However, the lengthened discovery phase could prevent the NRC from meeting the
statutory deadline for dedsion on the application.

Optiop 3: Existing rule using a distributed system.

This approach would allow using linked individual Internet sites to serve as the LSS.

However, this approach does not solve the problem discussed in Option 1 concerning the

requirement to capture a huge backlog of material that may not have been maintained in a
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manner that would ever permit compliance with the rule and may not all be relevant to the future
license application. Therefore, the costs of this approach, as in Option 1, would include the
possibility that the LSS rule compliance finding could not be made and the proceeding would
have to be conducted under 10 CFR Part 2, Subpart G. A lengthened discovery phase could
prevent the NRC from meeting the statutory deadiine for decision on the application.
Option 4: Revised rule with more realistic document discovery approach.

This approach will remove the requirement for a central LSS system and LSS
Adminis.rator, but will require each potential party to provide for the electronic availability of both
the.material it intends to rely upon to support its position, any material which does not support
that material or thal position, and any reports or studies prepared by or for the party, beginning
in the pre-application phase (presided over by a Pre-License Application Presiding Officer).
This definition of documentary material will provide pre-application access to a more focused set
of the materials most important to the licensing proceeding. It will not require electronic access
to the entire backlog of DOE and other parties’ material, some of which may no longer be
relevant to the licensing proceeding. The electronic docket functionality of the LSS will be
provided by the NRC agency-wide system with supervision of the Presiding Officer.
Participation in the pre-license application phase will be one critén’on for participating in the
hearing. After the application is filed, in addition to the electronically available material,
discovery will be limited to interrogatories and depositions as in the current rule. The specific
method of providing electronic access to documentary material will not be specified, which will
allow flexibility to accommodate current and future technology advances. If Congressionally
authorized funding is provided, individual parties may be able to give their documents in
electronic form to NRC or DOE in order to provide electronic access. Because this rule will

unconditionally provide the procedural rules for document management for the HLW licensing
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proceeding, there would be no last minute danger that discovery would have to be conducted
under 10 CFR Part 2, Subpart G.

The NRC believes that Option 4 provides the most effective solution for maintaining the
basic functionality of the LSS conceptual design and accommodates current and future
technological developments. This constitutes the final regulatory analysis for this rule.

Regulatory Flexibility Certification

The amendments will modify the NRC's rules of practice and procedures. The rule is
amended to allow more widely available electronic access to information before the license
application is filed. Parlicipants will be required to make their own documentary material
available electronically. This final rule will not have a significant economic impact upon a
substantial number of small entities. The license applicant for the HLW repository will be the
Department of Energy. DOE does not fall within the definition of a "small entity” in the NRC's
size standards (10 CFR 2.810). Although a few of the intervenors in the HLW proceeding would
likely qualify as small entities, the impact on intervenors or potential intervenors will not be
significant. The requirement for participants to make their own documentary material 2vailable
electronically is stated in a manner that will allow flexibility in implementation. Furthermore, it is
consistent with current business practice to create documents electronically. Although the exact
additional costs to small entities involved in making the documentary maternals available
electronically are difficult to quantify, to avoid those costs, if congressionally authorized funding
is provided, participants will have the option of providing their documents to NRC or DOE to
maintain electronic availability. Thus, in accordance with the Regulatory Flexibility Act, § U.S.C.
605(b), the NRC hereby certifies that this final rule will not have a significant economic impact

upon a substantial number of small entities.
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Backfit Analysis

The NRC has determined that a backfit analysis is not required for this final rule because
these amendments do not include any provisions that would require backfits as defined in 10
CFR Chaplter .

Small Business Regulatory Enforcement Faimess Act

In accordance with the Small Business Regulatory Enforcement Faimess Act of 1996,
the NRC has determined that this action is not a8 major rule and has verified this determination
with the Office of Information and Regulatory Affairs of OMB.

| List of Subjects in 10 CFR Pgrt 2

Administrative practice and procedure, Antitrust, Byproduct material, Classified
information. Environmental protection, Nuclear materials, Nuclear power plants and reactors,
Penalties, Sex discrimination, Source material, Special nuclear material, Waste treatment and
disposal.

For the reasons set out in the preamble and under the authority of the Atomic Energy Act
of 1954, as amended, the Energy Reorganization Act of 1974, as amended; and 5 U.S.C. 5§53;
the Nuclear Regulatory Commission is adopting the following amendments to 10 CFR Part 2.
PART 2-RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS AND
ISSUANCE OF ORDERS

1. The authority citation for Part 2 continues to read as follows:

AUTHORITY: Secs. 61, 18], 68 Stat. 948, 953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. §52.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,

933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135),
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sec. 114(f), Pub. L. 97-425, 96 Stat. 2213, as amended (42 U.S.C. 10134(f)); sec. 102, Pub. L.
91-190, 83 Stat. 853, as amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871).
Sections 2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103, 104, 1095, 183,
189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233,
2239). Section 2.105 also issued under Pub. L. 97415, 96 Stat. 2073 (42 U.S.C. 2239).
Sections 2.200-2.206 also issued under secs. 161b, i, 0, 182, 186, 234, 68 Stat. 948-951, 955,
83 Stat. 444, as amended (42 U.S.C. 2201 (b), (i), (0), 2236, 2282); sec. 206, 88 Stat 1246 (42
U.S.C. 5846). Section 2.205(j) also issued under Pub. L. 101410, 104 Stat. 890, as amended
by Section 31601(s), Pub. L. 104-134, 110 Stat. 1321.373 (28 U.S.C. 2461 note.) Sections
2.600-2.606 also issued under sec. 102, Pub. L. 81-190, 83 Stat. 853, as amended (42 U.S.C.
4332). Sections 2,700a, 2.719 also issued under 5 U.S.C. §54. Seclions 2.754, 2.760, 2.770,
2.780 also issued under § U.S.C. §57. Section 2.764 also issued under secs. 135, 141, Pub. L.
97-425, 96 Stat. 2232, 2241 (42 U.S.C. 10155, 10161). Section 2.790 also issued under sec.
103, 68 Stat. 936, as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808
also issued under 5§ U.S.C. 553. Section 2.809 also issued under § U.S.C. 5§53 and sec. 29,
Pub. L. 85-256, 71 Stat. 579, as amended (42 U.S.C. 2039). Subpart K also issued under sec.
189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154).
Subpart L also issued under sec. 189, 68 Stat. 955 (42 U.S.C. 2238). Appendix A also issued
under sec. 6, Pub. L. 91-560, 84 Stat. 1473 (42 U.S.C. 2135).

2. Section 2.1000 is revised to read as follows:
§ 2.1000 Scope of subpart.

The rules in this subpart govern the procedure for applications for a license to receive
and possess high-level radioactive waste at a geologic 1cpository operations area noticed

pursuant to § 2.101(f)(8) or § 2.105(3)(5). The procedures in this subpart take precedence over
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the 10 CFR Part 2, subpart G, rules of general applicability, except for the following provisions:
§§ 2.702, 2.703, 2.704, 2.707, 2.711, 2.713, 2.715, 2.715a, 2.717, 2.718, 2.720, 2.721, 2.722,
2.732,2.733, 2.734, 2.742, 2.743, 2.750, 2.751, 2.753, 2.754, 2.755, 2.756, 2.757, 2.758, 2.759,
2.760, 2.761, 2.763, 2.770, 2.771, 2,772, 2.780, 2.781, 2.786, 2.788, and 2.790.
3. Section 2.1001 is amended by removing the definitions of ASCII File and LSS

Administrator; adding definitions of Electronic docket, Licensing Support Network, LSN

Administrator, Pre-license application electronic docket, and Topical Guidelines; and revising the

definitions of Documentary material, Party, Potential party, Pre-license application phase, and

Searchable full text, to read as follows:
§ 2.1001 Definitions.

* * * *

Documentary material means (1) any information upon which a party, potential party, or
interested governmental participant intends to rely and/or to cite in support of its position in the
proceeding for a license to receive and possess high-level radioactive waste at a geologic
repository operations area pursuant to part 60 of this chapter; (2) any information that is known
to, and in the possession of, or developed by the party that is relevant to, but does not support,
that information or that party's position; (3) all reports and studies, prepared by or on behalf of
the potential party, interested governmental participant, or party, including all related "circulated
drafis,” relevant to both the license application and the issues set fr.rth in the Topical Guidelines
in Regulatory Guide 3.69, regardless of whether they will be relied upon and/or cited by a party:
and (4) any information that is likely to lead to the‘discovery of relevant information. The scope
of documentary material shall be guided by the topical guidelines in the applicable NRC

Regulatory Guide.

* L 4 [ ] L 4 *
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Electronic docket means the NRC information system that receives, distributus, stores,
and retrieves the Commission's adjudicatory docket materials.

Licensing Support Network means the combined system that makes documentary
material available electronically to parties, potential parties, and interested governmental
participants to the proceeding for a license to receive and possess high-level radioactive waste
at a geologic repository operations area pursuant to part 60 of this chapter, as part of the
electronic docket or electronic access to documentary material, beginning in the prellicense
application phase.

LSN Adminisirator means the person within the U.S. Nuclear Regulatory Commission
responsible for coordinating access to and the integrity of data available on the Licensing
Support Network. The LSN Administrator shall not be in any organizational unit that either
represents the U.S. Nuclear Regulatory Commission staff as a party_to the high-level waste
repository licensing proceeding or is a part of the management‘ chain reporting to the Director,
Office of Nuclear Material Safety and Safeguards. For the purposes of this subpart, the
organizational unit within the NRC selected to be the LSN Administrator shall not be considered
to be a party to the proceeding. |

Party for the purpose of this subpart means the DOE, the NRC staff, the host State, any
affected unit of local government as defined in section 2 of the Nuclear Waste Policy Act of
1982, as amended (42 U.S.C. 10101), any affected Indian Tribe as defined in section 2 of the
Nuclear Waste Policy Act of 1982, as amended (42 U.S.C. 10101), and a person admitted under
§ 2.1014 to the proceeding on an application for a license to receive and possess high-level

radioactive waste at a geologic repository operations area pursuant to part 60 of this chapter,
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provided that a host State, affected unit of local government, or affected Indian Tribe shall file a
list of contentions in accordance with the provisions of §§ 2.1014(a)(2) (ii) and (iii).

* 08 e

Potential party means any person who, during the period before the issuance of the first
pre-hearing conference order under § 2.1021(d), is given access to the Licensing Support
Network and who consents to comply with the regulations set forth in subpart J of this part,
including the authority of the Pre-License Application Presiding Officer designated pursuant to
§ 2.1010.

Pre-license application electronic docket means the NRC's electronic information system
that receives, distributes, stores, and maintains NRC pre-license application docket materials
during the pre-license application phase.

Pre-license application phase means the time period before the license application to
receive and possess high-level radioactive waste at a geologic repository operations area is
docketed under § 2.101(f)(3). For the purpose of this subpart, this period begins 30 days after
the date the DOE submits the site recommendation to the President pursuant to section 114(a)
of the Nuclear Waste Policy Act of 1982, as amended (42 U.S.C. 10134(a)). .

Searchable full text means the electronic indexed entry of a document that allows the
identification of specific words or groups of words within a text file.

Topical Guidelines means the set of topics set forth in Regulatory Guide 3.69, Topical
Guidelines for the Licensing Support System, which are intended to serve as guidance on the
scope of "documentary material".

4. Section 2.1002 is removed and reserved.

§2.1002 [Removed]
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5. Section 2.1003 is revised to read as follows:
§ 2.1003 Availability of material.

(2) Subject to the exclusions in § 2.1005 and paragraphs (b) and (c) of this section, NRC
and DOE shall make available, beginning in the pre-license application phase, and each other
potential party, interested govemmental participant or party shall make available no later than 30
days after the date the repository site selection decision becomes final after review by
Congress-

(1) An electronic file including bibliographic header for all documentary material
(including circulated drafts but excluding preliminary drafts) generated by, or at the direction of,
or acquired by, a potential party, interested governmental participant, or party. Concurrent with
the production of the electronic file will be an authentication statement that indicates where an
authenticated image copy of the document can be obtained.

(2) In electronic image form, subject to the claims of privilege in § 2.1006,
graphic-oriented documentary material that includes raw data, computer runs, computer
programs and codes, field notes, laboratory notes, maps, diagrams and photographs which
have been printed, scripted, or hand written. Text embedded within these documents need not
be separately entered in searchable full text. Graphic-oriented documents may include-

(i) Calibration procedures, logs, guidelines, data and discrepancies;

(i) Gauge, meter and computer settings;

(i) Probe locations,

(iv) Logging intervals and rates;

(v) Data logs in whatever form captured,

(vi) Text dala sheets;

(vii) Equations and sampling rates;
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(viii) Sensor data'and procedures;

(ix) Data Descriptions;

(x) Field and laboratory notebooks;

(xi) Analog computer, meter or other device print-outs;

(xii) Digital computer print-outs;

(xiii) Photographs;

(xiv) Graphs, plotS, strip charts, sketches;

(xv) Descriptive material related to the information identified in paragraph (b)(1) of this
section.

(3) In an electronic file, subject to the claims of privilege in § 2.1006, only a bibliographic
header for each item of documentary material that is not suitable for image or searchable full
text.

(4) An electronic bibliographic header for each documentary material—-

(i) For which a claim of privilege Is asserted;

(i) Which constitutes confidential financial or commercial information; or

(iii) Which constitutes safeguards information under § 73.21 of this chapter.

(b) Basic Iicen:,ing documents generated by DOE, such as the Site Characterization
Plan, the Environmental Impact Statement, and the license application, or by NRC, such as the
Site Characterization Analysis, and the Safety Evaluation Report, shall be made available in
electronic form by the respective agency that generated the document.

(¢) The participation of the host State in the pre-license application phase shall not affect
the State's ability to exercise its disapproval rights under section 116(b)(2) of the Nuclear Waste
Policy Act, as amended, 42 U.S.C. 10136(b)(2).

(d) This subpart shall not affect any independent right of a potential party, interested
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governmental participant or party to receive information.

6. Section 2.1004 is revised to read as follows:
§ 2.1004 Amendments and additions.

Any document that has not been provided to other parties in electronic form must be
identified in an electronic notice and made available for inspection and copying by the potential
party, interested governmental participant, or party responsible for the submission of the
document within five days after it has been requested unless'some other time is approved by
the Pre-License Appliéalion Presiding Officer or the Presiding Officer designated for the
high-level was .« proceeding. The time allowed under this paragraph will be stayed pending
Officer action on a motion to extend the time.

7. Section 2.100S is revised to read as follows:

§ 2.1005 Exclusions.

The following material is excluded from the requirement to provide electronic access ,
either pursuant to § 2.1003, or through derivative discovery pursuant to § 2.1019(i)—-

(a) Official notice materials;

(b) Reference books and text books;

(c) Material pertaining exclusively to administration, such as material related to budgets,
financial management, personnel, office space, general distribution memoranda, or
procurement, except for the scope of work on a procurement related to repository siting,
construction, or operation, or to the transportation of spent nuclear fuel or high-level waste;

(d) Press clippings and press releases;

(e) Junk mail;

() References cited in contractor reports that are readily available;

(g9) Classified material subject to Subpart | of this pan,
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(h) Readily available references, such as journal articles and proceedings, which may
be subject to copyright.

8. Section 2.1006 is revised to read as follows:

§ 2.1006 Privilege.

(a) Subject to the requirements in § 2.1003(c), the traditional discovery privileges
recognized in NRC adjudicatory proceedings and the exceptions from disclosure in § 2.790 may
be asseried by potential parties, interested governmental participants, and parties. In addition to
Federal agencies, the deliberative process privilege may also be asserted by State and local
government entities and Indian Tribes.

(b) Any document for which a claim of privilege is asserted, but is denied in whole or in
part by the Pre-License Application Presiding Officer or the Presiding Officer, must be provided
in electronic form by the party, }‘interested governmental participant, or potential party that
asserted the claim to-

(1) The other participants; or

(2) To the Pre-License Application Presiding Officer or to the Presiding Officer, for entry
into a Protective Order file, if the Pre-License Application Presiding Officer or the Presiding
Officer so directs under §§ 2.1010(b) or 2.1018(c).

(c) Notwithstanding any availability of the deliberative process privilege under paragraph
(a) of this section, circulated drafts not otherwise privileged shall be provided for electroni;:
access pursuant to § 2.1003(a).

9. Section 2.1007 is revised to read as follows:

§ 2.1007 Access.
(a)(1) A system to provide electronic access to the Licensing Support Network shall be

provided at the headquarters of DOE, and at all DOE Local Public Document Rooms
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established in the vicinity of the likely candidate site for a geologic repository, beginning in the
pre-license application phase.

(2) A system to provide electronic access to the Licensing Support Network shall be
provided at the headquarters Public Document Room of NRC, and at all NRC Local Public
Document Rooms established in the vicinity of the likely candidate site for a geologic repository,
and at the NRC Regional Offices beginning in the pre-license application phase.

(3) The systems for electronic access specified in paragraphs (a)(ﬂ and (a)(2) of this
section shall include locations at Las Vegas, Nevada; Reno, Nevada; Carson City, Nevada; Nye
County, Nevada; and Lincoln County, Nevada.

(b) Public availability of paper and electronic copies of the records of NRC and DOE, as
well as duplication fees, and fee waiver for those records, is govemned by the regulations of the
respective agencies.

10. Section 2.1008 is removed anq reserved:

§ 2.1008 [Removed]

11. Section 2.1009 is revised to read as follows:
§ 2.1009 Procedures.

(a) Each potential party, interested governmental participant, or party shall-

(1) Designate an official who will be responsible for administration of its responsibility to
provide electronic files of documentary material ;

(2) Establish procedures to implement the requirements in § 2.1003;

(3) Provide training to its staff on the procedures for implementation of the responsibility
to provide electronic files of documentary material;

(4) Ensure that all documents carry the submitter's unique identification number;

(5) Cooperate with the advisory review process established by the NRC under
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§ 2.1011(d).

(b) The responsible official designated pursuant to paragraph (a)(1) of this section shall
certify to the Pre-License Application Presiding Officer that the procedures specified in
paragraph (a)(2) of this section have been implemented, and that to the best of his or her
knowledge, the documentary material specified in § 2.1003 has been identified and made
electronically available. The responsible official shall update this certification at twelve month
intervals. The responsible official for the DOE shall also update this certification at the time of
submission of the license application.

12. Section 2.1010 is revised to read as follows:

§ 2.1010 Pre-License Application Presiding Officer.

(a){(1) The Commission may designate one or more members of the Commission, or an
atomic safety and licensing board, or a name& officer who has been delegated final authority on
the matter to serve as the Pre-License Application Presiding Officer 1o rule on disputes over the
electronic availability of documents during the pre-license application phase, including disputes
relating to privilege, and disputes relating to the implementation of the recommendations of the
Advisory.Review Panel! established under § 2.1011(d).

(2) The Pre-License Application Presiding Ofﬁcer shall be designated before the
Licensing Support Network is scheduled to be available.

(b) The Pre-License Application Presiding Officer shall rule on any claim of document
withholding to determine-

(1) Whether it is documentary material within the scope of this subpart;

(2) Whether the material is excluded under §2.1005;

(3) Whether the material is privileged or otherwise excepted from disclosure under

§ 2.1006;
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(4) If privileged, whether it is an absolute or qualified privilege,;

(5) If qualified, whether the document should be disclosed because it is necessary to a
proper decision in the proceeding;

(6) Wnether the material should be disclosed under a protective order containing such
protective terms and conditions (including affidavits of nondisclosure) as may be necessary and
appropriate to limit the disclosure to potential patticipants, interested governmental participants
and parties in the proceeding, or to their qualified witnesses and counsel. When Safeguards
Information protected from disclosure under section 147 of the Atomic Energy Act of 1954, as
amended, is received and possessed by a potential party, interested governmental participant,
or party, other than the Commission staff, it shall also be protected according to the
requirements of § 73.21 of this chapter. The Pre-License Application Presiding Officer may also
prescribe such additional procedures as will effectively safeguard and prevent disclosure of
Safeguards Information to unauthorized persons with minimum impairment of the procedural
rights which would be available if Safeguards Information were not involved. In addition to any
other sanction that may be imposed by the Pre-License Application Presiding Officer for
violation of an order pertaining to the disclosure of Safeguards Information protected from
disclosure under section 147 of the Atomic Energy Act of 1954, as amended, the entity in
violation may be subject to a civil penalty imposed pursuant to § 2.205. For the purpose of
imposing the criminal penalties contained in section 223 of the Atomic Energy Act of 1954, as
amended, any order issued pursuant to this paragraph with respect to Safeguards Information
shall be deemed to be an order issued under section 161b of the Atomic Energy Act of 1954, as
amended.

(c) Upon a final determination that the material is relevant, and not privileged exempt

from disclosure, or otherwise exempt from production under § 2.1005, the potential party,
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interested governmental participant, or party who asserted the claim of withholding must make
the document available in accordance with the provisions of this subpart within five days.

{d) The service of all pleadings and answers, orders, and decisions during the
pre-license application phase shall be made according to the procedures specified in
§ 2.1013(c) and entered into the pre-license application electronic docket.

(e) The Pre-License Application Presiding Officer shall possess all the general powers
specified in §§ 2.721(c) and 2.718.

| (f) The Commission, in designatin'g the Pre-License Application Presiding Officer in
accordance with paragraphs (2) (1) and (2) of this section, shall specify the jurisdiction of the
Officer.
13. Section 2.1011 is revised to read as follows:
§ 2.1011 Management of electronic information.

(a) Electronic document production and the electronic docket are subject to the
provisions of this subpart.

(b) The NRC, DOE, parties, and potential parties participating in accordance with the
provisions of this subpart shall be responsible for obtaining the computer system necessary to
comply with the requirements for electronic document production and service.

(c) The Licensing Support Network shall be coordinated by the LSN Administrator, who
shall be designated before the start of the pre-license application phase. The LSN Administrator
shall have the responsibility to-

(1) Identify technical and policy issues related to implementation of the LSN for LSN
Advisory Review Panel and Commission consideration;

(2) Address the consensus advice of the LSN Advisory Review Panel under paragraph

(e)(1) of this section that is consistent with the requirements of this subpart;
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(3) Coordinate the resolution of problems experienced by participants regarding LSN
availability, including the availability of individual participants’ data;

(4) Coordinate the resolution of problems regarding the integrity of the documentary
material certified in accordance with § 2.1009(b) by the participants to be in the LSN; and

(5) Provide periodic reports to the Commission on the status of LSN functionality and
operability.

(d) The Secretary of the Commission shall reconstitute the LSS Advisory Review Panel
as the LSN Advisory Review Panel, composed of the interests currently represented on the LSS
Advisory Review Panel. The Secretary of the Commission shall have the authority to appoint
additional representatives to the LSN Advisory Review Panel consistent with the requirements of
the Federal Advisory Committee Act, 5 U.S.C. app. |, giving particular consideration to potential
parties, parties, and interested governmental participants who were not members of the NRC
HLW Licensing Support System Advisory Review Panel.

{e){1) The LSN Advisorv Review Panel shall provide advice to—

(i) NRC on the fundamental issues of the type of computer system necessary to access
the Licensing Support Network effectively under paragraph (b) of this section; and

(i) The Secretary of the Commission on the operation and maintenance of the electronic
docket established for the HLW geologic repository licensing proceeding under the
Commission's Rules of Practice (10 CFR Part 2).

(i) The LSN Administrator on solutions to improve the functioning of the LSN;

(2) The responsibilities of the LSN Advisory Review Panel shall include advice on-

(i) Format standards fqr providing electronic access to the documentary material
certified by each participant to be made available in the LSN to the other parties, interested

governmental participants, or potential parties;
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(i) The procedures and standards for the electronic transmission.of filings, orders, and
decisions during both the pre-license application phase and the high-level waste licensing
proceeding; |

(iii) Other duties as specified in this subpart or as directed by the Secretary of the
Commission.

14. In § 2.1012, paragraphs (a) and (b)(1) are revised to read as follows, and paragraph
(d) is removed:

§ 2.1012 Compliance.

(a) In addition to the requirements of § 2.101(f), the Director of the NRC's Office of
Nuclear Materials Safety and Safeguards may determine that the tendered application is not
acceptable for ¢ scketing under this subpart if the Secretary of the Commission determines that it
cannot be effectively accessed through the Commission’s electronic docket system or if the
application is not accompanied by an updated certification pursuant to § 2.1009(b).

(b)(1) A person, including a potential party given access to the Licensing Support
Network under this subpart, shall not be granted party status under § 2.1014, or statur 's an
interested governmental participant under § 2.715(c), if it cannot demonstrate substantial and
timely compliance with the requirements of § 2.1003 at the time it requests participation in the
high-leve! waste licensing proceeding under § 2.1014 or § 2.715(c).

15. Section 2.1013 is revised to read as follows:

§ 2.1013 Use of the electronic docket during the proceeding.

(a)(1) Pursuant to § 2.702, the SeCretary of the Commission will maintain the official

docket of the proceeding on the application for a license to receive and possess waste at a

geologic repository operations area.
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(2) Commencing with the docketing in an electronic form of the license application to
receive and possess high-level radioactive waste at a geologic repository operations area
pursuant to part 60 of this chapter, the Secretary of the Commission, upon determining that the
application can be properly accessed under the Commission's electronic docket rules, will
establish an electronic docket to contain the official record materials of the high-level radioactive
waste licensing proceeding in searchable full text, or, for material that is not suitable for entry in
searchable full text, by header and image, as appropriate.

(b) Absent good cause, all exhibits tendered during the hearing must have been made
available to the parties in electronic form before the commencement of that portion of the
hearing in which the exhibit will be offered. The electronic docket will contain a list of all exhibits,
showing where in the transcript each was marked for identification and where it was received
into evidence or rejected. Transcripts will be entered into the electronic docket on a daily basis
in order to provide next-day availability at the hearing.

(c)(1) Allfilings in the adjudicatory proceeding on the license application to receive and
possess high-level radioactive waste at a geologic repository operations area pursuant to part
60 of this chapter shall be transmitted electronically by the submitter to the Presiding Officer,
parties, and the Secretary of the Commission, according to established format requirements.
Parties and interested governmental participants will be required to use a password security
code for the electronic transmission of these documents.

(2) Filings required to be served shall be served upon either the parties and interested
gbvemmental participants, or their designated representatives. When a barty or interested
governmental participant has appeared by attorhey. service must be made upon the attorney of
record.

(3) Service upon a party or interested governmental participant is completed when the
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sender receives electronic acknowledgment ("delivery receipt”) that the electronic submission
has been placed in the recipient's electronic mailbox.

(4) Proof of service, stating the name and address of the person on whom served and
the manner and date of service, shall be shown for each document filed, by-

(i) Electronic acknowledgment ("delivery receipt”);

(i) The affidavit of the person making the service; or

(ili) The certificate of counsel.

(5) All Presiding Officer and Commission issuances and orders will be transmitted
electronically to the parties and interested governmental participants.

(d) Online access to the electronic docket, including a Protective Order File if authorized
by a Presiding Officer, shall be provided to the Presiding Officer, the representatives of the
parties and interested governmental participants, and the witnesses while testifying, for use
during the hearing. Use of paper copy and other images will also be permitied at the hearing.

16. In § 2.1014, paragraph (c)(4) is revised to read as follows:

§ 2.1014 Intervention.

©

(4) The failure of the petitioner to participate as a potential party in tha pre-license
application phase. |

17. Section 2.1017 is revised to read as follows:

§ 2.1017 Computation of time.
In computing any period of time, the day of the act, event, or default after which the

designated period of time begins to run is not included. The last day of the period so computed
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is included unless it is a Saturday, Sunday, or legal holiday at the place where the action or
event is to occur, in which event the period runs until the end of the next day which is neither a
Saturday, Sunday, nor holiday. Whenever a party, potential party, or interested governmental
participant, has the right or is required 1o do some act within a prescribed period after the
service of a notice or other document upon it, one day shall be added to the prescribed period. If
the electronic docket is unavailable for more than four access hours cf any day that would be
counted in the computation of time, that day will not be counted in the computation of time.

18. In § 2,.1018, paragraph (a)(1) and the introductory text of paragraph (e) are revised
to read as follows:

§ 2.1018 Discovery.

(a)(1) Parties, potential parties, and interested governmental participants in the
high-level waste licensing proceeding may obtain discovery by one or more of the following
methods:

(i) Access to the decumentary material made available pursuant to § 2.1003 ;

(ii) Entry upon land for inspection, access to raw data, or other purposes pursuant to
§ 2.1020;

(iii) Access tu, or the production of, copies of documentary material for which
bibliographic headers only have been submitted pursuant to § 2.1003(a);

(iv)  Depositions upon ora! examination pursuant to § 2.1019;

(v) Requests for admission pursuant to § 2.742;

(vi)  Informal requests for information not made electronicaliy available, such as the
names of witnesses and the subjects they plan to address; and

(vii) Interrogatories and depositions upon written questions, as provided in paragraph

(a)(2) of this section.
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* » * &« *

(e) A party, potential party, or interested governmental participant who has made
available in electronic form all material relevant to any discovery request or who has responded
to a request for discovery with a response that was complete when made is under no duty to
supplement its response to include information thereafter acquired, except as follows:

19. In § 2.1019, paragraphs (d), (e), and (i) are revised to read as follows:

§ 2.1018 Depositions.

(d) When the testimony is fully transcribed, the deposition shall be submitted to the
deponent for examination and signature unless the deponent is ill or cannot be found or refuses
to sign. The officer shall certify the deposition or, if the deposition is not signed by the deponent,
shall certify the reasons for the failure to sign, and shall promptly transmit an electronic copy of
the deposition to the Secretary of the Commission for entry into the electronic docket.

(e) Where the deposition is to be taken on written questions as authorized under
§ 2.1018(a)(2) . the party or interested governmental participant taking the deposition shall
electronically serve a copy of the questions, showing each question separately and
conseculively numbered, on every other party and interested governmental participant with a
notice stating the name and address of the person who is to answer them, and the name,
description, title, and address of the officer before whom they are to be asked. Within ten days
afler service, any other party or interested governmental participant may serve cross-questions.
The questions, cross-questions, and answers shall be recorded and signed, and the deposition
certified, returned, and transmitted in electronic form to the Secretary of the Commission for

entry into the electronic docket as in the case of a deposition on oral examination.
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(i)(1) After receiving written notice of the deposition under paragraph (a) or paragraph
(e) of this section, and ten days before the scheduled date of the deposition, the deponent shall
submit an electronic index of all documents in his or her possession, relevant to the subject
matter of the deposition, including the categories of documents set forth in paragraph (i)(2) of
this section, to all parties and interested governmental participants. The index shall identify
those records which have already been made available electronically. All documents that are
not identical to documents already made available electronically , whether by reason of

subsequent modification or by the addition of notations, shall be treated as separate documents.

(2) The following material is excluded from the initial requirements of § 2.1003 to be
made available electronically, but is subject to derivative discovery under paragraph (i}(1) of this
section-

(i) Personal records;

(ii) Travel vouchers;

(iii) Speeches;

(iv) Preliminary drafts;

(v) Marginalia.

(3) Subject to paragraph (i)(6) of this section, any party or interested governmental
participant may request from the deponent a paper copy of any or all of the documents on the
index that have not already been provided electronically.

(4) Subject to paragraph (i)(6) of this section, the deponent shall bring a paper copy of
all documents on the index that the deposing party or interested governmental participant

requests that have not already been provided electronically to an oral deposition conducted
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pursuant t¢ paragraph (a) of this section, or in the case of a deposition taken on written
questions pursuant to paragraph (e) of this section, shall submit such documents with the
certified deposition.

(5) Subject to paragraph (i)(6) of this section, a party or interested governmental
participant may request that any or all documents on the index that have not already been
provided electronically, and on which it intends to rely at hearing, be made electronically
available by the deponent. |

(6) The deposing party or interested governmental participant shall assume the
responsibility for the obligations set forth in paragraphs (i)(1). (i)(3), (i)(4), and (i)(5) of this

section when deposing someone other than a party or interested governmental participant.

- [ [ ] L] »

Dated at Rockville, MD, this ___day of . 1998,

For the Nuclear Regulatory Commission.

John C. Hoyle,
Secretary of the Commission.
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Subject: COMMENTS BY THE CLARK COUNTY DEPARTMENT OF
COMPREHENSIVE PLANNING, NUCLEAR \WASTE D.VISION TO
REVISED 10 CFR PART 2 SUBPART J (THE “LICENSING SUPPORT
SYSTEM”) RULE

To whom it may concern:

Clark County appreciates the opportunity to comment on the proposed revisions to
10 CFR Part 2 Subpart J (The “Licensing Support System”) Rule. Clark County
elso welcomed the opportunity to discuss the proposcd revisions at the February 24,
1998 meeting of the Licensing Support System Advisory Review Pancl (LSSARP)
in Las Veges. The meeting provided for sume excellent inieractions on issues
associated with the proposed changes.

The following are our comments to the proposed Rule:
The Proposed “Licensing Support System”

We support the NRC proposal to utilize the Intemnct to facilitate the review of
information that will be used to support the licensing application. It is important to
take advantage of the advances in technology thet have transpired since the original
Rule was promulgated in the late 1980's. The increascd sophistication of Internct and
the reduced cost of high-speed computers can facilitate eccess to relevant documents
end information. While we ere supportive of this change in the Rule, severe! issues
related to the use of the Internet still need to be addressed.

Provision must be made, for example, 10 cnable the public and other stakcholders
without computers to have access to the information. The use of Depanment of
Energy (DOE) and NRC reading rooms, along with Intemet availability at local
libraries, will assist interested residents in the Lus Vegus arca. In the smaller towns
and rurz! locations of the affected units of local governinent (AULG), however, other

4
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provisions may need to be made to enable the public involvement. “I'he NRC should
survey the AULG and other public groups to detenmine if there will be problems end
to discuss how potential information retrieval issues cao be resolved.

Also, thought needs to be given to ensuring that the infurmation available on the
Internet is organized and indexed to facilitate access. Having a Home Page, perhaps
using the existing LSS Homepage, with a descriptive tutorial explaining how data
and information could be retrieved would be one way to assist reviewers in initiating
scarch qucrics.

The Licensing Support System Advisory Review Pancl (LSSARP)

Clark Counly supports 2 LSSARP organized uncler the provisions of the Federal
Advisory Committee Act (Public 1.aw 92-463), ind applicab'c repulutions (DOE
Order 1130.6, with Change 1). Retining fonnal desigaation will assist in providing
o more stable commiitiee to advise DOE and NRC on licensing issucs, Continuity is
needed and desirable due to the complexity of the issues associated with licensing.

It is 2lso important for the parties potentiully impacted by the Yucca Mountain
Program to have an advisory committee with the authority to provide needed
recommendations to the NRC.

Informal, ad hoc committees without & strong entitlement or basis for existence have
a tendency over time to become ineffective. Tumover ir: participants is ofien bigh and
there may be less commitment to the objectives of the progran..

A sccond issue has to do with representation on the LSSARP. When the LSSARP
was first organized there were two seats for uffected governments. Nye County and
8 Cualition of affected governments both had seuts. At the time, however, Clark,
Lincoln and Nye counties were the only the three affecied units of local government
(AULG),. Since that time seven additional countics, for a 1otul of ten counties, have
been designeted as affected by DOE.

Since each AULG hes an officisl mission defined in The Nuclear Waste Act and
amendments, it is important that each be allowed a scat on an LSSARY. Eech county
hus a different perspective on Yucca Mountrin issues and each should be afforded an
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opportunily 10 bring their perspective o the table. A coalition of AULG would not
be uhle to provide nne cansensus viewpoint.

Topical Guoidelines

Reference is made in the Proposed Rules to Topical Guidelines in Regulatory Guide
3.69. Having reviewed the Topical Guidelines subsequent to the February 24, 1998
meeting | believe that those concerns expressed by Clark County and others at earlier
meetings have been resolved.

For the record, we have expressed concemn that the vension of the ‘T'opical Guidelines
had cxcluded a category of infurmation important to Clark County and others during
the pre-licensing phase of the progrem. Socineconomics, or in the casc of the Yucca
Mountain Program the effects of Yucca Mountain propram activities on the
communities potentially impacted, bad been climinated us ¢ {opic of concern.
Sociocconomics had been included as a result o' the negotietions that transpircd
during the development of the original Rule. We're pleased that the current version
has once egein has included Socioeconomics.

We have also strongly supporied the NRC inclusion of Transportation and
Lnvironment as topical issues as wcll as the referenee 1o 1= Environmental Impact
Staterment in the Guidcelines.

Licensing Support Systems Administrator

The need for organization and management of the lurge amounts of information
considered during the licensing application review phase provides o strong rationale
for retaining the position of Systeins Administrator, The revised Rule, however,
proposes 1o eliminate the NRC Systems Administrator :(1.SSA) position. What
remazins is a Pre-Licensing Application Presiding Officer. While the Presiding Officer
can, undoubtedly, perform some of the functions intended for @ LSSA (e.g., acting as
an arbitrator for debates about whet known infonmation can be incorporated into the
systcm) other duties envisioned for the LSSA would not be served.

An imponant role for the LSSA, for example, was to contribute to the design and
management of the LSS. The LSSA would also act as & “rallic cop™ to ensure that
the interests of all parties in licensing would be accommodated (including,
significantly, the public). The LSSA, in this case, could scrve to balance the priorities



CLARRK CO. NUC WASTE TEL:702-455-5190 Mar 25°'98 10:04 No.002 P.0S

Clark County, Nevada
Comments to Revised SubpurtJ
March 20, 1998

Page 4

/

for data input into the system.

Another function of a LSSA would be to assist in orpanizing the universe of
documents important for licensing to facilitate review by all panties. The small
entities, 2s the AULG and public are termed in the text of the Rule, will not have the
lime nor the resourees to determine whether 211 informaiion important to their specific
licensing interests hex been captured. Iaving an LSSA wauld be particularly
important to facilitate the review of the many small eniities thar may be involved in
reviewing particular aspects of the license application.

An LSSA will obviously not be able to resolve all the licensing review problems. It
can, however, serve 10 audit the system to ensure that the review process is operating
as intended and meets the needs of all partics. It can add credibility to the review
process. '

The statement by Mr. Cotter at the Februury 24, 1998 I.SSARP meeting in Las Vegas
provides a strung statement about the need for un Administiator.  “Now, you're
taking a known system and you 're replacing it with a system which is being created
as we speak and with which none of us have any experience.... You need 10 have an
LSS administrator who has a defined responsibility... whose purposc is tv take care
of this need full time for a period of four years. "

As a final point the LSSARP can play a strong rolc in defining the responsibilities of
a LSSA.

Public Participation

There was some discussion at the February 24, 198 meeting about the scope of the
data gvailable for the public review, particularly during the pre-licensing phase. The
public and other stakcholders should bave the opportunity to review all availsble
infurmation on licensing. It is important that all information availuble to groups such
es the LSSARP should be made aveilable to the public at the sanic time.

Environmental Impact Statement (ELS)
A key document for 2!l affected governments will be the FIS. The EIS, which is to

be released in the summer of 1999, must be madce aviilable in elecironic format as
carly as. Since a 90 day review period, standard lor stakcholder review of an EIS
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does not appear to be much time for the review of what will probebly be an
incredibly large docwinent, it is important that the EIS be available for review in
clectronic format as individual sections ere compleicd. Bucause of the importance of
the document, this will facilitate review.

Summary

Therc arc obviously many advantages to all parties, thanks to advances in technology,
1o the proposed revisions. The complexity of the progrum us well as the importance
of the decisions being made, still necessitate, however, 2 system that must be
designed and managed. Creating a totally laissez faire system, however, leaves much
to chance. Restoring a number of the provisions of the ariginal cule, however, the
I.5SA position and the LSSARP will assist in enabting all stakeholders 10 be actively
involved in the licensing review.

Thank you again for the opportunity to comment. Clark County will continue to be
an active participant on the LSSARP and io licensing review.

1f there ore questions please contact me at (702) 455-5178,

incerely,

ENNIs

cc:  John Hoyle, Secrctary
Richard B. Holmes
Board of County Commissioners
Affccted Units of Local Government
State of Neveda

fssrulcE.mil



Department of Ener
%Vashinglon. DC 20585 9y DOCKETED

USNRC
March 25, 1998
Mr. John C. Hoyle ™ KR 27 A758
Secretary o
U.S. Nuclear Regulatory Commission Ogtjl" s LT
Washington, DC 20555-0001 AQ'IJL-J-D'L-‘ .

Attention: Rulemakings and Adjudications Staff

‘ - DOCKET NUMBER
Re: Comments on Proposed Revision to 10 CFR Part 2, Subpart J PROPOSED RULE PR <

Dear Mr. Hoyle: (Garreo 78’7) @

The Department of Energy is pleased to submit comments on the Nuclear Regulatory
Commission's Notice of Proposed Rulemaking for amendments to 10 CFR Part 2, Subpart J,

The intent of Subpart J is to reduce the time normally spent on the discovery process by using an
electronic information management system to make relevant information available to all pasties
during the repository prelicensing phase, as well as during any adjudicatory process. The existing
rule envisions usc of & stand-alone computer, the Licensing Support System (LSS). The proposed
amendments address two main assumptions: (1) emerging information management technologies
can accomplish this function more effectively and with less cost than the LSS, and (2) there exists
a substantial backlog of irrelevant materials that may not have been identified or properly
maintained, yet must be included in the LSS under the current rule. The proposed anrendments
would replace the LSS with an integrated electronic information system using web-based
technology and modify the scope of documentary material to be included in the LSS.

The Department is highly supportive of the proposed use of new information management
technologies. Our principal comment on the revision is that the scope of documentary material
has not been sufficiently narrowed to exclude irrelevant material. Our detailed comments are
provided in the attachment to this letter.

Should you have questions, please contact Nancy Slater at 202-586-9322 or Claudia Newbury at
702-794-1361. l
{l

Sincerely,

“oold a. L

Lake H. Barrett, Acting Director
Office of Civilian Radioactive
Waste Management

Attachment AN g
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Attachment

OfTice of Civilian Radioactive Waste Management
U.S. Department of Energy
Comments on the Proposed Rule at 10 CFR Part 2, SubpartJ

Procedures Applicable to Proceedings for the Issuance of Licenses for the Receipt of High-

Level Radioactive Waste at a Geologic Repository

SUBSTANTIVE COMMENTS

1.

§ 2.1001 Definitions

The proposed definition of “documentary material” is unnecessarily broad. One of the
main reasons cited by NRC for proposing the rule change is that there exists a substantial
backlog of irrelevant documents that may not have been identified or properly maintained,
yet which must be included in the LSS under the current rule. NRC noted that this
backlog would not allow timely certification of the LSS. DOE proposes the following
modifications to the definition to more completely address this concem:

Delete the proposed third class of documentary material, “all reports and studies,
prepared by or on behalf of the potential party, interested governmental
participant, or party, including all related “circulated drafis,” relevant to the issues
set forth in the Topical Guidelines in Regulatory Guide 3.69, regardless of whether
they will be relied upon and/or cited by a party.”

The DOE believes that the first two classes of documentary materia! are defined broadly
cnough to capture all relevant materials. DOE is concemned that the NRC-proposed
definition would encompass reports and studies irrelevant to the specific license
sgpplication, for example, reports and studies made for other sites and for predecessor
agencies.

§ 2.1004 Amendments and Additions, and § 2.1010 Pre-License Application
Presiding OfTicer

This section allows two working days to make available for inspection and copying any
document that has not been provided to other parties in electronic form. The same type of
two-day limit is also imposed in § 2.1010{c) regarding materia! determined to be relevant
and not privileged or exempt. Noting that reasonable and expeditious efforts to reproduce
and make documents, particularly large documents, available could easily consume two
days, the DOE suggests that these time limits (in § 2.1004 and § 2.1010(c)) be changed
from two working days to ten working days. Such a change in the rule would also relieve



the Presiding Officer of the burden of evaluating and granting minor extensions of time,
where these are likely to result mainly from the time necessary for clerical and
administrative processing.

§ 2.1007(a)(3) Access

The proposed rule retains requirements for electronic access systems in Las Vegas, Reno,
Carson City, and Nye and Lincoln Counties (§ 2.1007(2)(3)). However, the proposal
does not specify which locations are the responsibility of the NRC or DOE. The DOE
requests that the rule be clarified to assign responsibility for the systems in each of the
locations specified.

§ 2.1007(c) Access

Subsection (c) appears to require both the NRC and the DOE to treat docketed
documents as agency documents under FOIA. However, it is unclear which agency must
treat which documents as its own in response to requests for information. The final phrase
of the first sentence “if these documents remain under the custody and control of the
agency or organization that identified the documents™ is confusing. The DOE proposes
clarifying the responsibility under this provision by specifying that all documents entered
into the docket pursuant to § 2.702, other than those submitted by another Federal
agency, are NRC documents for the purposes of FOIA.

§ 2.1009 Procedures

The proposed rule replaces the six month intervals for certifying that the procedural
requirements have been met with an unspecified interval “upon order of 2 duly appointed
presiding ufficer.” The DOE believes that regular and prescribed centification will help
ensure the success of the electronic docket system and suggests that a twelve-month
period would be appropriate.

§ 2.1010 Pre-License Application Presiding Officer

Subsection (a)(1) should be clarified as to who may serve as the “Pre-License Application
Presiding Officer.” The first sentence appears to consider only the “named officer who
has been delegated final authority on the matter™ as the “(Pre-License Application
Presiding Officer).” As written, the other references to the Commission members and the
atomic safety and licensing board sre not directly connected to the referenced Officer. If
the Officer is to be designated from among the Commission, the atomic safety and
licensing board, or 2 named officer, the sentence should be revised. The DOE proposes
that the introductory phrase be revised as:

“The Commission may designate one or more members of the Commission, or of
an atomic safety and licensing board, or 2 named officer who has been delegated

2



10.

final authority on the matter, to serve as the Pre-License Application Presiding
Officer to rule on disputes over the electronic availability of documents during the
pre-license application phase ...".

§ 2.1011(c) Management of Electronic Information

The DOE supports the proposed idea of modifying the role of the Advisor, Review Panel
(ARP) that advises the NRC and the Secretary of the Coinmission. Regardn.a the
alternative, discussed in 62 FR 60791, of replacing this pane! with 2 more informal users
group, the DOE believes that it is premature to replace the panel with such a users group.
A more formal technical group still appears appropriate for providing the advice specified
in § 2.1011(d), because the formality will ensure that each ARP member’s concerns about
the structure of the electronic docket will be addressed in a2 documented manner.

§ 2.1012(d) Compliance

The proposed rule states that the Pre-License Application Presiding Officer may suspend
or terminate access 10 the pre-license application electronic docket for a party who is not
in compliance. While control of access could be appropriate, such control contradicts the
recognition that the information is publicly available, per § 2.1007(2)(1), and could be
made available universally through the Intemet. The notion of controlled access suggests
that the NRC does not intend to require an Internet-based system with the level of public
access generally associated with the Intemnet. The DOE suggests that the NRC clarify the
purpose and method of access control.

§ 2.1017 Computation of Time

Because access to the electronic docket may be unavailable for many reasons, such as the
computer being used by a party is unavailable due to routine maintenance or a2 power
failure, etc., it may be useful to define what is meant by unavailable or to require prompt
notice if the unavailability of the system is due to a local cause.

§ 2.1019 Depositions

Section 2.1019(i) requires deponents to submit an electronic index of all documents in the
deponent’s possession relevant to the subject matter of the deposition. This section
further states that “documents that are not identical to documents already made available
clectronically, whether by reason of subsequent modification or by the addition of
notations, shall be treated as separate documents™ and that a paper copy of all documents
not already made available electronically shall be brought to the oral deposition or
accompany a written deposition.

The DOE recognizes that the documents potentially subject 1o this requirement could be



large. It may better serve the needs of those using the system if this requirement were
clarified to recognize that modifications and notations could be made on only small parts
of large documents, and therefore, only the affected parts of the documents would be
submitted as scparate documents under § 2.1019(iX1).

EDITORIAL COMMENTS

11.  §2.1005 Exclusions
The word “Preferences” in § 2.1005(f) should be changed to “References.”

12.  §2.1010 Pre-License Application Presiding Officer

The word “prvliged” in § 2.1010(b)(3) should be change to “privileged.”
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Enclosed please find the final comments of Nye County, Nevada on the proposed
changes to 10 CFR 2, Subpart J (The LSS Rule). The comments have also been
transmitted by E-mail to Ms. Carol Gallagher on this date.

Thank your for your assistance.

Yours very truly,

Regulatory & Licensing Advisqr .

Nye County Nuclear Waste Repgsitory Project Office
cc: Les Bradshaw

Nick Stellavato
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D410



NYE COUNTY’S COMMENTS
ON PROPOSED CHANGES TO
10 CFR 2, SUBPARTJ

After reviewing the summary and transcript of that meeting, the Nye County Nuclear
Waste Repository Project Office reaffirms the comments made orally by its
representatives at the Advisory Review Panel (ARP) meeting in Las Vegas on February
24 & 25, 1998. These final comments are offered primarily for purposes of emphasis.

Genperal Appro’ach

We fully agree with the general approach of moving the LSS to an Internet based
system. Clearly, as the Supplementary Information states, and as the ARP .aembers
agreed, technology has long since overtaken the LSS development process, and the
centralized LSS, while perhaps not entirely “obsolete™, can no longer be economically
justified. We also agree with the proposed approach to allow flexibility to incorporate
innovations in information management technology as they become available. We can
simply never play “catch-up”, especially in view of the ponderous nawre of the
rulemaking and government procurement processes. Participants must be free to take
advantage of technological advances as they become available without fear of finding
themselves in violation of a rule which could become obsolete with the introduction of
cach new generation of software or hardware.

As stated at the ARP meeting, however, even an Internet based, flexible system should
have a2 name. LSNet, or LSN, seemed to be generally accepted by the participants at
the ARP meeting, and we thus recommend it formal adoption and incorporation into the
final rule changes.

Documentary Material & Relevancy

The definition of “Documentary material™ is much improved over an earlier proposal,
and coupled with the treatment of what we once called “raw data”, or graphic oriented
material, as well as the rules applying to derivative discovery in §2.1019, is a good
start. Along with, we believe, a majority of the ARP, Nye recommends that the
language “or is likely to lead to the discovery of relevant information™ be reinserted
from the current rule. This would make the LSNet loading requirements more
consistent with current discovery practices, yet, with the exclusions which the rule
incorporates would in our view keep the burden on the participants, principally of
course the DOE, at a workable level. Additionally, the rule itself, and its
supplementary information, should clearly provide that the definition applies to



documents which will be used only in the DOE EIS, and/or the NRC's consideration of
whether or not to adopt that EIS, and not just to the more narrow (on its face at least)
scope of the License Application.

Compliance

We agree with the views expressed at the ARP meeting to the effect that, regardless of
where within the NRC the position is located, or what its title may be, certain functions
of the current LSS Administrator should be retained, and reside with a single officer or
organization. Where that officer or entity is located is really an internal matter, so long
as the functionsand authority clearly exist. Among the functions, as pointed out by the
ARP members, should be the ability and authority to review participants readiness to
allow access to their documentary material; receive and resolve complaints regarding
network problems; peiform periodic audits or compliance reviews; assist participants in
achieving and maintaining compliance; and coordinate technical issues such as
standards for search engines.

Additionally, the Director of NMSS should have the authority, indeed the
responsibility, not only to reject the DOE License Application if it is not able to be
accessed through the electronic docket. That almost goes without saying. The authority
should clearly extend to rejection of the LA if all requirements of the rule are not met
at the time the LA is submitted. This can-be accomplished be retaining the language of
the current §2.1011(d)(6)&(7), and moving those provisions into §2.1012. Furthermore
the revised rule should not abandon entirely the concept of some form of independent
audit, or compliance assessment program, similar to what was previously proposed,
and discussed at the LSSARP meeting in October of 1993.

Advisory Review Panel

We appreciate the desire on the part of the NRC to reduce the number of formal
advisory committees in keeping with the administration’s policy in that area, but Nye,
like other members of the ARP, strongly opposes reducing the LSSARP to a mere
“informal users group™. We thus much prefer the alternative expressed in the draft of 2
revised rule. Even that draft requires further revision, however. The State of Nevada
and each affected unit of local government should be separately represented, rather than
through any form of coalition, as §2.1011(c)(2) now calls for. That coalition language
is an antifact of the original negotiating committee, and in practice has never been
followed. Each unit of local government has had separate representation, as a matter of
practice, on the LSSARP. The revised rule should acknowledge and formalize that
reality. This is particularly true for Nye County, which has had its status as the situs
jurisdiction recognized forinally by the Congress in the NWPA, and whose interests,



position of neutrality, and level of activity in the program, are significandy different
from other affected local governments. We believe there was strong support for this
position, if not and outright commitment, expressed by the NRC representatives at the
ARP meeting.
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Attention: Rulemakings and Adjudication Staff

Subject: 10 CFR Part 2, Procedures Applicable to Proceedings for the Issuance of
Licenses for the Receipt of High-Level Radioactive Waste at a Geologic
Repository; Proposed Rule (62 Fed. Reg. 60,789, November 13, 1997)

Gentlemen:

On behalf of the nuclear energy industry, the Nuclear Energy Institute (NEI)' is pleased
to submit these comments on proposed changes to the procedures for licensing high-
leve! waste and spent nuclear fuel repositories. In general, NEl endorses the proposed
changes.

The current procedures (promulgated on April 24, 1989 [54 Fed. Reg. 14,925]) were
developed by the Nuclear Regulatory Commission (NRC) through a negotiated
rulemaking process in which the nuclear industry was represented. The Licensing
Support System (LSS) — required by the current rule — was intended to be a stand-
alone, electronic document storage and retrieval system for (1) discovery of documents
before the license application is filed; (2) electronic transmission of filings by the parties
during the proceeding; (3) electronic transmission of orders and decisions related to the
proceeding; and (4) access {0 an electronic version of the docket. Also included were
procedures intended {~ provide for an efficient repository licensing proceeding aimed st
assisting NRC in meeting the three 1o four year licensing requirement confained in
Section 114 (d) of the Nuclear Waste Policy Act of 1882 (NWPA).

The proposed changes would upgrade the current procedures to take advantage of
developments since 1989 in electronic document storage, retrieval, transmission, etc.,
especially the Internet. These changes are appropriate and help to resolve the
industry's concerns with the LSS as originally conceived. In 1989, the industry

! NEI is the organization responsible for establishing unified nuclear industry policy on maners affecting the
nuclear energy industry, including the regulatory aspects of generic operational and technical issues. NEI's
members include all wtilities licensed to operate commercial nuclear power plants in the United States, nuclear plant
designers, major architecVengineering firms, fucl fabrication facilities, materials licensees, and other organizations
and individuals involved in the nuclear energy industry.
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questioned the cost-benefit of a stand-alone LSS (then estimated at $200 million) given
the changes that were beginning to occur in electronic document handling and are now
being realized. The revised procedures would allow the use of improving technologies
by the parties as the technologies become available without further changes to the rule.
The changes will also save significant costs, because the requirement to design, build
and maintain a stand-alone LSS is eliminated.

The proposed changes would not diminish, but rather assist in providing an efficient
repository licensing proceeding, thereby helping NRC meet the three to four year
licensing requirement as required by the NWPA. The parties will be better able to
access licensing documentation and more easily paricipate in the proceeding. In
addition, interested members of the general public will have more convenient access
through the Internet. Thus, the proposed changes further the pnncnples that underlie
the purpose for which the LSS was created.

There were 2 number of important issues related to the proposed changes discussed at
the February 24, 1998 LSS Advisory Review Panel (LSSARP) meeting, including the
definition of Gocumentary material, cost and equity concerns, compliance, and the need
for the LSS Administrator and the LSSARP. Of these, only the definition of
documentary material required additional, significant input. Several LSSARP members
indicated that they would submit recommended definitions prior to the close of the
comment period. It is recommended that NRC issue for comment a draft of the new
definition, while the rest of the rule is issued as final. The rule can then be modified
once the definition of documentary material is finalized. This approach would minimize
any delay in implementing the revised rule pending the finalization of the definition of
documentary material.

NEI appreciates the opportunity to comment on these needed proposed changes. If
you have any questions, please do not hesitate to contact us.

Sincerely,

Steven P. Kraft




DOCKET NUMHER DOCKETED
RROPOSED RULE PR 2 USKRC
Nuclear Regulatory Commission (¢2FR G0 789)
@ W MR -1 A7:50

Office of the Secretary
Attn: John Hoyle
Or- - =5
ﬂ\:l.'.
SUBJECT: CITY OF LAS VEGAS COMMENTS ON PROPOSED.CHANGE TO THE
LSS RULE (10 CFR PART 2 SUBPART J)

Dear John:

The following are our comments on the proposed LSS Rule Change. | hope these
reach you in time to make the March 31, 1998 cut-off and | apologize for being so late
with my input. [ think the meeting of February 24th and 25th accomplished a lot
towards airing the concerns of many of the parties in attendance, so my comments will
be brief.

| think the proposal to use the Internet to access documents related to licensing is a
good idea. The Internet provides wide public access which will make the information
available to more of the affected parties and the public in general, and certainly the
technology of the Internet will continue to improve and expand and become even more
user friendly.

The City of Las Vegas has concerns about the elimination of the LSSARP and, in fact,
supports the retention of the committee for the foreseeable future. The rule change
would replace the LSSARP with an informal committee. This committee would be made
up of users and, | would assume, all the current parties. The City would have to agree
with many of the comments made at the meeting that once a formal committee
becomes established and then becomes replaced with some sort of informal
arrangement, the participation and commitment to the committee would diminish. | felt
that the meeting in February of the committee was quite informative, and | am not
certain that the turn-out, the information, and opinion exchange would be the same. In
shert, we recommend that the LSSARP as currently structured be retained.

The proposed rule eliminates the position of LSS Administrator and replaces that
position with a Pre-License Application Presiding Officer. It is my understanding that
the LSS Administrator's responsibility is basically io manage the system, be the watch
dog that ensures all affected parties can provide documentation and have access to all
documentation and information on the LSS. We view the LSSA as the man in charge to
protect the interests of all parties involved in the process, whether they be large federal
agencies, like DOE and NRC, or smaller entities and tribes in Nevada or elsewhere.

In previous meetings of the LSSARP and discussions of the duties of the LSSA, it was
envisioned that the LSSA would be a responsible position filled by a highly qualified
individual from the NRC. We feel that replacing the LSSA with another position creates
a gray area and | believe fails to fulfill what affected parties had envisioned in that
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position.

Having reviewed the rest of the proposed rule change, the City is generally supportive
of the changes to the rule. The question of the LSSA and the LSSARP are two areas
that we do not support.

Again, John, | apologize for being so late with these comments.

PC:dh:3/30/98
NWicomentNRC-LSSrule

Commenter:
Pete Cummings

March 31, 1998
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Commcnts of the Natronal Congress of American Indians

on the U.S. Nuclear Regulatory Commission Proposal to Amend the
Rules of Practice for Issuance of Licenses for a High-Level
Radio_active Waste Geologic Repository '

March 31, 1998

The following comments reﬂecr inlml concerns of the Nationa! Congress of Amencan
Indians on the U.S. Nuclear Regulatory Commission proposal to amend the Rules of
Practice for Issuance of Licenses for a high-level radioactive waste geologrc repository.
Additional comments will be provided as this action proceeds

1. Tribal governments and peoples in the area are impacted by site
characterization of Yucca Mountain and will indeed be impacted by
placement of a geologic repository at Yucca Mountain. We zre concerned
that tribal governments indigenous to the area for hundreds of years before
the contemporary governments and populatioris moved to the area, may not
be included as parties 1o the licensing proceedings. In régard to Section
2.715, tribal governments are not specifically included. The NCAl urges a
broad interpretation affording tribal representatives an opportunity to be a

party. This is perhaps not within the purview of the proposed rulemaking,
but the matter should be addressed in either a policy decision or another
formal rulemaking. .

The NCAI plays a national role provrdmg feedback on various issues and
disseminatior: of information, but in the. scope of government to govemment

* protocol and standing, those tribal governments directly impacted by the

NRC licensing activitiés should be active participants. The NRC may be’
aware the' State of Nevada and some county governments are supportive uf

- meamngful tnbal pamCrpmon -We are’mindful of budgetary and other -

constraints, but the process will remain oné of inequity if the State of - '
Nevada and selected counties are deemed parties to tha Iucensmg process: -
while tribes continue to be excluded.. Several federally recognized tribes
have beén working with the Depaitment of Energy on cultural resource
management issues. .These tribés are designaled as rmpadted" which has

" no legal or polmcal meamng, but more a descriptive term for the DOE. The

NCA! recommends that the NRC sei up a process to work ‘with federally.

- recognized | Indian natjons to determme whnch tribes are interested i in
) representataon and wrll be part of an mteractlve prooess on hcensmg issues.

"2, The NCAl belreves the chensmg aUppon Sys!em Advrsory Review Panel .
should continue to funduon in |ts advisory’ capacnty with the addition of -
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tribal govemment members. The NCAI is appreciative of its membership and will
continue to serve as 2 member of the NRC Licensing Support System Advisory Review
Panel. The NCAI supports and encourages individual Indian nation participation on the
LSSARP to include tribes in the Yucca Mountain-area. Several local units of government
serve on the LSSA. RP but tribal governments with a closer nexus for trust responsibility
protection by federal govemment are not members. ‘We believe a process for inclusion
should be made for membership of tribes. The National Congress of American Indians
~ supports the notion that Yucca Mountain area tribes should be rncluded as parties to the
licensing activities and proceedrngs
The Foreword of a 1990 DOE supponed study states, ’Yucca Mounum symbolizes the
cuhural drvemty and conflicting values in America: To some government officials, state and
federal, itis a vast, useless landscape fit only for the toxic waste of modern society. It has an
owner who has the right to define how it is used. To the Southern Paiute, Owens Valley Paiute,
Western Shoshone, and other groups of Native Americans in the Las Vegas area, Yucca Mountain
is a bountiful harvest of plants, 2nimals, and cultural remembrances. It means food, medicine,
religious inspiration, and cultural history. It is a living place without ownership; it is there for all
. to use as needed. The contrast in attitudes between western civilization and Native American

cultures is stark and immediate.® (Native American Cultural Resources Resource Studies at
- Yucca Mountain, Nevada; Stoffle, Halmo, Olmsted, and Evans; Institute for Sacra!
Research, Unrversrty of Michigan; 1590).

Indian tribes have a government to governrnent relationship with the United States
‘grounded in the U.S. Constitution and solemn and extant treaties which bind the parties to
this day. Indeed, from the earliest days of the-U.S., tribal sovereignty. has been
recognrzed As far back as 1832 the United. State.s ‘Supreme Court ruled that the Indian
tribes are "distinct, independent pubhc communmes (ﬂ ;e;:gr V. Ggogg 31 US. (6
Pet. )559 (1832)) RO - .

- .On Apnl 24, 1994 Presrdent Clinton rssued 2 "Memorandum for the Heads of Executrve

Depantments and Agencies on Government to Governrnent Relapons With Native *
American Tribal Govémments.”, The Memorandum states that in order to ensure the rights .

* of sovereign tribal governments are fully Tespected, ‘exécutive branch 2ctivities shall be' .

guided by the following [excerpts): (a) The head of each’ cxecutwe department and agency

shall be responsible for ensuring that the department or agency pperates within a government to

© government relationship-with federally recognized tribal governments. (b) Each executive .
department dpd agency shall consult, to the greatest éxtent practicable and to the extent permited

by law, with tribal governments prior to taking actions that affiect federally recognized tribal -

* . governments. ‘All such consuhations are'to be open and candid so that all interested parties may

. evaluate for themselves the potential impact of relevant proposa.lr (c) Each executive department
and agency shall assess the impact of Federal Covernment plans, projects, programs and activities*
~on tribal trust resources and assure that tribal government tights and concerns are considered

durrng the development of such pfans, pro;ects, programs and activities.

3. 'We have stated in the past and we again restale 10 the Nuclear Regulatory Commission -
that it should adhere toa consrstent federal pohcy based on rreatres, federal 1aw and the
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NRC's responsibilities 2s a federal agency to ensure that tribal rights and interests are
.identified and fully considered in decision-making regulatory processes. Thank you for
the opportunity for the Nanonal Congress of Amencan Indnans to provide comments on
the proposed rulemaking. : .

A statement from an unnamed mbal chanrperson contained in the culturaI raources study
mentioned above will serve as closing remarks : :
* The best thing that could happen to the United States of America’is for a group of us Indian
people to be elected to address the Supreme Court Because there are so many things that they
don‘t really understand. 1t is like this black thing | am holding.. Where did it come from? The
eanth, right, because all material is from the earth. Who is to say that this part [pointing to one
part of the object] is more imporntant than that one over.there [pointing 1o another part of the
object). We have 10 put these things into perspective. It is like this thing [the high-level waste
proposal] that came out. They are saying, "We are not damaging that, all we are going to do is to
cut down that tree.” As an Indian person | feel | am imponant, but am | more important than that
tree or is that zee more important than me? We are on this earth, we are insignificant. Indian
people say, “What's more important; the earth that we stand on, the air that we breathe, or the
water that we drink?® They all have their reason to be here and that is what we have to get over
to the United States Supreme Court. We are nothing, but to put it all together it forms a circle.
And we all have to live together no matter what, because it’s our earth. These things are here, we
didn’t put them here, s0 who are we to move them. We dion‘t create them, but we are here to
protect them.™ (Native American Cultural Resources Resource Studies at Yucca Mountain,
" Nevada; Stoffle, Halmo, Olmsted, and Evans, Institute for Social Research, University of
Michigan; 1990).
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The Honorable Dan Schaefer, Chairman

Subcommittee on Energy and Power

Committee on Commerce

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

The U.S. Nuclear Regulatory Commission intends to publish the enclosed final amendmerts to
the Commission's rules in 10 C.F.R. Part 2 regarding Procedures Applicable to Proceedings for
the Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic
Repository. The amendments are intended to allow application of technological developments
that have occurred afier the original rule was adopted in 1989, while achieving the original goals
of facilitating the NRC's ability to comply with the schedule for decision on the construction
authorization for the repository contained in Section 114(d) of the Nuclear Waste Policy Act,
providing for a thorough technical review of the license application, and providing for equitable

access to information for the parties to the hearing.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure: Federal Register Notice

cc. Representative Ralph Hall



The Honorable James M. Inhofe, Chairman
Subcommittee on Clean Air, Wetlands, Private

Property and Nuclear Safety
Committee on Envirionment and Public Works
United States Senate
Washington, D.C. 20510
Dear Mr. Chairman:
The U.S. Nuclear Regulatory Commission intends to publish the enclosed final amendments to
the Commission's rules in 10 C.F.R. Part 2 regarding Procedures Applicable to Proceedings for
the Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic
Repository. The amendments are intended to allow application of technological developments
that have occurred after the original rule was adopted in 1989, while achieving the original goals
of facilitating the NRC's ability to comply with the schedule for decision on the construction
authorization for the repository contained in Section 114(d) of the Nuclear Waste Policy Act,

providing for a thorough technical review of the license application, and providing for equitable

access to information for the parties to the hearing.
Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure: Federal Register Notice

cc. Senator Bob Graham
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The Honorable Al Gore
President of the United
States Senate
Washington, D.C. 20510

Dear Mr. President:

Pursuant to Subtitle E of the Small Business Regulatory Enforcement Fairness Act of 1996, §
U.S.C. 801, the U.S. Nuclear Regulatory Commission is submitting final amendments to the
Commission's rules in 10 C.F.R. Part 2 regarding Procedures Applicable to Proceedings for the
Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic Repository.
The amendments are intended to allow application of technological developments that have
occurred after the original rule was adopted in 1989, while achieving the original goals of
facilitating the NRC's ability to comply with the schedule for decision on the construction
authorization for the repository contained in Section 114(d) of the Nuclear Waste Policy Act,
providing for a thorough technical review of the license application, and providing for equitable
access to information for the parties to the hearing.

We have determined that this rule is not a “major rule” as defined in 5 U.S.C. 804(2). We have
confirmed this determination with the Office of Management and Budget.

Enclosed is a copy of the Final rule that is being transmitted to the Office of the Federal Register
for publication. The Regulatory Flexibility Certification is included in the final rule. This final rule
will become effective 30 days after it is published in the Federal Register.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure: Final Rule



The Honorable Newt Gingrich
Speaker of the United States
House of Representatives

Washington, D.C. 20515

Dear Mr, Speaker:

Pursuant to Subtitle E of the Small Business Regulatory Enforcement Faimess Act of 1996, 5§
U.S.C. 801, the U.S. Nuclear Regulatory Commission is submitting final amendments to the
Commission's rules in 10 C.F.R. Part 2 regarding Procedures Applicable to Proceedings for the
Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic Repository.
The amendments are intended to allow application of technological developments that have
occurred after the original rule was adopted in 1989, while achieving the original goals of
facilitating the NRC's ability to comply with the schedule for decision on the construction
authorization for the repository contained in Section 114(d) of the Nuclear Waste Policy Act,
providing for a thorough technical review of the license application, and providing for equitable
access to information for the parties to the hearing.

We have determined that this rule is not a "major rule” as defined in § U.S.C. 804(2). We have
confirmed this determination with the Office of Management and Budget.

Enclosed is a copy of the Final rule that is being transmitted to the Office of the Federal Register
for publication. The Regulatory Fiexibility Certification is included in the final rule. This final rule
will become effective 30 days after it is published in the Federal Register.

Sincerely,

Dennis K. Rathbun, Director
Office of Congressional Affairs

Enclosure: Fina! Rule



Mr. Robert P. Murphy
General Counsel

General Accounting Office
441 G Street, Northwest
Washington, D.C. 20548

Dear Mr. Murphy:

Pursuant to Subtitle E of the Small Business Regulatory Enforcement Faimess Act of 1896, 5
U.S.C. 801, the U.S. Nuclear Regulatory Commission is submitting final amendments to the
Commission's rules in 10 C.F.R. Part 2 regarding Procedures Applicable to Proceedings for the
Issuance of Licenses for the Receipt of High-Level Radioactive Waste at a Geologic Repository.
The amendments are intended to allow application of technological developments that have
occurred after the original rule was adopted in 1989, while achieving the original goals of
facilitating the NRC's ability to comply with the schedule for decision on the construction
authorization for the repository contained in Section 114(d) of the Nuclear Waste Policy Act,
providing for a thorough technical review of the license application, and providing for equitable
access to information for the parties to the hearing.

We have determined that this rule is not a *major rule” as defined in 5§ U.S.C. 804(2). We have
confirmed this determination with the Office of Management and Budget.

Enclosed is a copy of the Final rule that is being transmitted to the Office of the Federal Register
for publication. The Regulatory Flexibility Certification is included in the final rule . ™is final rule
will become effective 30 days after it is published in the Federal Register.

Sincerely,

Dennis K. Rathbun, Direclor
Office of Congressional Affairs

Enclosure: Fina! Rule
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DRAFT

NRC REVISES REGULATIONS ON AVAILABILITY OF INFORMATION

FOR HIGH-LEVEL RADIOACTIVE WASTE REPOSITORY LICENSING PROCEEDING

The Nuclear Regulatory Commission is amending its procedural rules for the future
- licensing of a high-level radioactive waste repository. The changes require that all
potential participants in the license application review process make their documentary
material available in electronic form to all members of the public.

The amendments replace the “Licensing Support System” (LSS) concept set out in
NRC regulations adopted in April 1989 with what Is known as a “Licensing Support
Network" (LSN).

The NRC published a proposed rule on this subject in the Federal Register on
November 13, 1997, for comment. The agency agreed with a suggestion from the public
that “Licensing Support Network” is a more appropriate name for the system. It also
made several other changes to the proposed rule as a result of public comments received.

The LSS concept featured an electronic information management system with a
centralized database. One of its main purposes was to reduce the time normally spent on
the legal discovery of documents at the start of a licensing proceeding. it would have
done so by making available simultaneously to all parties the information and data that
might be produced in the discovery phase of the high-level waste licensing proceeding.
That regulation gave NRC responsibility for administering and maintaining the database,

and the Department of Energy (DOE) responsibility for designing and implementing it.



However, DOE -~ which must apply to NRC for a waste repository license ~ has not
yet developed the central database envisioned in the Licensing Support System. But
while that effort has stalled, the technology of automated document storage and retrieval
has advanced rapidly, so that the use of computers to generate and maintain complex
documents in litigation is widespread and commonplace. The Internet is universally
available to tie geographically dispersed systems together. Therefore, the centralized
Licensing Support System database described in the current regulation now appears to
be an unjustified expense.

Under the amendments now being put into effect, the documentary material that
will have to be made available electronically under the Licensing Support Network will
consist of the information that a party, potential party, or interested government
participant intends to rely on in support of its position in the licensing proceeding, and
certain other relevant information.

A pre-license application presiding officer will be named by the NRC to resolve any
disputes over electronic access to documents.

Parties to the proceeding will be the Department of Energy, the NRC staff, and any
person admitted as a party under NRC’s rules, as well as - if certain procedures are
followed —~ the host state and any affected unit of local government or Indian tribe. In
addition, any person can be considered a potential party to the proceeding who complies
with the new regulations, Including the requirement to contribute documentary material,
and agrees to comply with orders of the pre-license application presiding officer.

The Department of Energy and NRC will have to make their documentary material
available beginning 30 days after DOE submits its site recommendation decision to the
President. All other potential parties or interested governmental participants will have to

make their material available no later than 30 days after the repository site selection



decision becomes final after review by Congress.

The proposed rule would have eliminated the requirement in the current
regulations for an adminlistrator, with responsibility for ensuring the viability of the central
database. However, the Commission agreed with comments that this function should be
retained. Thus the final rule provides for an Licensing Support Network Administrator,
who will coordinate the functioning of the electronic network and will report periodically
on its status to the Commission.

The propesed rule would also have eliminated the current advisory review panel,
replacing it with an informal users group. In response to comments, the Commission has
retained the requirement for a panel, to be renamed the “LSN Advisory Review Panel,”
which will provide advice on the type of computer system necessary to access the
licensing support network effectively, on format standards and on other issues.

The final rule also adopts a Suggestion that, because the Licensing Support
Network appears likely to be a World Wide Web-based system, easily accessible by home
or office personal computers, rather than a specially designed stand-alone system, there
is little reason to continue the provision for limiting access to the documentary material to
potential parties to the licensing proceeding. Instead, the material will be made available
to all members of the public. The list in the proposed rule of specified individuals to whom
electronic information must be made available has therefore been deleted.

Other detalls of ihe final rule are described in a Federal Register notice to be

published shortly.



