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FOR The Commissioners

The LSS Senior Management Team

SUBJECT: RESOLUTION OF LICENSING SUPPORT SYSTEM (LSS) ISSUES AND
DRAFT PROPOSED RULE. 10 C.F.R. PART 2, SUBPART J

PURPOSE:

To seek Commission approval of a proposed resolution of Licensing Support System (LSS)
issues and to seek Commission approval of: (1) a Federal Register notice of proposed
rulemaking amending 10 C.F.R. Part 2. Subpart J; and (2) a restructuring of the LSS Advisory
Review Panel (LSSARP). -

This paper also serves as the LSS Semi-annual Report for the period ending June 30. 1997,
because all activities related to the LSS during that six month period were associated with resolving
the issues covered in this paper.

BACKGROUND:

In SECY-96-178. Action Plar to Address Outstanding LSS Issues, the LSS Senior Management
Team (SMT) presented for Commission approval a set of strategies designed to resolve the issues
surrounding the LSS. The SMT proposed to (1) reassess the fundamental technological approach
for the LSS to reflect the developments that have occurred since the formulation of the LSS
concept, using pilot programs conducted by NRC and DOE which provide electronic access to a
set of documents at individual Internet 'home pages": (2) consider what changes are necessary to
the LSS rule, 10 C.F.R. Part 2, Subpart J; (3) attempt to maintain the essential features of the LSS
rule that were negotiated by the parties to the negotiated ruemaking in 1988 4ncluding timely
access to documents and document integrity; and (4) consider establishing a new mechanism for
continuing technical coordination that would take the place of the existing LSSARP.
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To elicit comments and suggestions on these issues, the LSS Administrator (LSSA) proposed j)
conducting an Intemet discussion, building upon the NRC's experience with Rulenet. The
Commission approved the proposed strategies in an SRM dated October 8. 1996. An explanation
of the issues and the availability of LSSNet were announced In a Federal Register notice published
on November 20. 1996 (61 Fed. Reg. 59031) and in a press release.

CONTACT:

9710030267 97
PDR SECY
97-154 R

L '-/'
Kathryn L. Winsberg. OGC \ VOMAt T4 BE.r MADE PUBLICLY AVAILABLE
415-1641 WHEN THE FINAL SRM IS MADE AVAILABLE

70721 It 119 tt11 F IRS \|\l11 W P
OR-

Pa H



2

DISCUSSION:

Technology Evaluation

As a demonstration of the potential for conducting the electrc. ,ic document management for the
HLW licensing proceeding in a vehicle other than a main frame computer, the NRC staff (with
assistance from its principal contractor, The Center for Nuclear Waste Regulatory Analyses
(CNWRA)). developed the LSS TESTBED. The LSS TESTBED is an Internet site containing
approximately 250 documents of various lengths and complexity. The purpose of this activity was
to demonstrate to the members of the LSSARP the potential benefits of eventually placing the LSS
on the Internet. The LSS TESTBED does not haie full LSS capabilities, as described in 10 C.F.R.
Part 2. Subpart J, but it does function as a document retrieval system that allows searches based
on author, date, title, or word or phrase. The LSS TESTBED was fairly well received by the
participants and it demonstrated that the Internet approach was a reasonable approach. The
principal complaint about the TESTBED was that NRC had not placed all of its high-level waste
documents on the site, however that was not the purpose of the demonstration. The demonstration
did indicate there were some problems to resolve and some protocols to establish to ensure full
access to system capabilities. Also, the test revealed that even beginning with an electronic copy
of documents, some additional effort is still required before the documents can be placed on the
Intemet.

LSSNET

LSSNet presented an additional demonstration of the use of Internet. LSSNet was designed to
allow the LSS Advisory Review Panel (LSSARP), other potential users of the LSS, and the public
to communicate both with the NRC and among themselves,'with a view toward defining LSS
rulemaking issues, identifying alternatives to address those issues, and determining the extent of
agreement on those alternatives. The goal was to develop a draft rule text through a consensual
process.

During the past 9 months, the LSSNet site [http:/Assnet.llnl.govj has been visited approximately
3000 times, by 130 organizations in the United States and several (7) foreign countries. Activity
was dominated by U.S. Government entities, which account for approximately one half of all activity
at this site.

The use of Internet and commercially available software appear to promise to be a viable and more
efficient and cost effective alternative to the LSS. Consequently, the SMT considered how these
new technologies can be integrated into the LSS rule while still maintaining the primary functions
of the LSS: 1) a mechanism for the discovery of documents before the license application is filed;
2) electronic transmission of filings by the parties during the proceeding; 3) electronic transmission
of orders and decisions related to the proceeding; and 4) Access to an electronic version of the
docket.

To address these issues, in Phase I of LSSNET the discussion was divided into seven topic areas:

Topic 1 - What are the costs and benefits of moving from a dedicated, centralized system to a
distributed system based on the Internet?
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Topic 2 - How should other improvements in computer technology be incorporated into the LSS?

Topic 3 - What provisions of the LSS rule will need to be changed to reflect the incorporation of
new technologies?

Topic 4 - How should tV'e backlog of "uncaptured", and possibly irrelevant, repository-related
information be addressed?

Topic 5 - What would the role of the LSS Administrator be under a distributed system?

Topic 6 - How should advice from potential users of the LSS be provided for?

Topic 7 - Can DOE file an electronic application in hypertext?

The LSSNet Phase I discussions produced at least one concrete suggestion of a possible improved
approach that could be accomplished with current technology and an Internet environment: a
Department of Energy commenter suggested that the DOE license application could be submitted
in hypertext. The commenter suggested that a hypertext application would in itself provide some
of the functionality that had been promised from the LSS. That is, the license application would
contain hypertext links to all pertinent references and supporting documentation.

The Department of Energy actually provided a demonstration to NRC staff of the potential of this
approach by taking an existing Topical Report (which had already been reviewed by the NRC for
technical content) and inserting hypertext links to supporting documentation so that it could be
viewed in an Internet environment. The NRC staff who examined the demonstration thought that
the idea showed promise, although technical protocols which would enable all participants to use
the documents effectively would have to be developed.

In Phase II, based on the participant commentary in Phase I. the NRC proposed some specific
alternatives for addressing the major issues of concern in the development of the LSS:

Topic 1 - Should the requirement for an LSS be eliminated?

Topic 2 - Should the requirement for an LSS be retained based on a distributed system?

Topic 3 - Should DOE have the option to submit an electronic license application with
hypertext links to relevant documents?

After completion of Phase II, the third and final phase was initiated in April 1997 and ended on June
30. 1997. Phase ll contained a draft version of a revised Part 2, Subpart J rule, showing proposed
changes from the existing rule in highlighted and strike out text. The draft rule was based on
eliminating the current requiremein in 10 C.F.R. Part 2, Subpart J, for a centralized "Licensing
Support System" administered by the NRC. The document submission requirements in Subpart
J would be replaced by a requirement that potential parties to the repository licensing proceeding.
including DOE and NRC, provide access to other potential parties to the electronic version of their
documentary material. "Documentary material" was defined as "any material or other information
that a party or potential party plans to produce either during discovery by subpoena or deposition
during the licensing of a candidate site for a geologic repository'. The scope of "documentary
material" would still be guided by the Topical Guidelines. The existing requirement of certification
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by NRC that DOE had complied with these requirements six months before the license application
is subnmitted would also be retained . The requirements for an electronic hearing docket would also
be retained, as well as the Pre-License Application Presiding Officer to rule on requests for access
to the individual websites. An Advisory Review Panel was retained for providing advice on
electronic docket issues, but the requirement for an LSS Administrator would be eliminated.
Comments were requested on the conceptual approach reflected in the draft rule, the specific
provisions of the draft rule, and any other issues which should be addressed by the Commission,
either in the rule or in the Statement of Considerations.

In discussing the LSSNet results, it must be acknowledged that LSSNet did not generate broad
participation from members of the LSSARP (other than NRC and DOE) or the public. The following
information summarizes the number of comments actually received in LSSNet, including one DOE
message that was posted in two different areas:

Phase I (November 1, 1996-February 25,1997): 41 NRC, 8 DOE, 2 Other Federal,
7 Local Government, 1 Native American

Phase II (March 1, 1997-March 31. 1997): 15 NRC. 3 DOE, 3 Local Government

Phase III (April 15, 1997-June 30. 1997): 1 NRC. 2 DOE, 9 Local Government

Although the numbers of comments are small, there does not appear to be a legitimate concern
about the LSSNet process being the cause of this lack of participation. The LSSNet concept and
the issues addressed in the SMT's Action Plan had been generally explored with the LSSARP at
its May 1996 meeting. At that time, it was recognized that the units of State and Local governments
on the LSSARP were necessarily curtailing their activities because of funding shortages, but they
were interested in seeing how the Internet could be used to communicate as a Panel in lieu of the
more costly face-to-face meetings. Prior to the beginning of LSSNet, the computer capability of all
members of the LSSARP had been verified.

Furthermore, the lack of participation was itself a topic of discussion on LSSNet. Several methods
that were suggested to generate more participation were pursued. For instance, to ensure that all
LSSARP members were aware of the discussions to date and to solicit some responses to earlier
comments, the LSSA mailed hard copies of all of the messages that had been posted to LSSNet
to that date in Phase I. Therefore because all LSSARP members were thoroughly briefed at the
outset and have had thorough notice of the issues that were being discussed on LSSNet, it is
reasonable to interpret the lack of comment as tacit agreement with the approach outlined in the
discussions and the draft rulemaking text on LSSNet.

Therefore, after considering the comments that were received in LSSNet and internal comments
of the NRC staff, the SMT considered several alternative approaches to amending the regulations
in Subpart J of Part 2.

Option 1: Existing rule

This approach would not take advantage of current and future technology. It would require an
enormously expensive custom designed system to be developed using old assumptions about
technological standards and the universe of 'relevant material. Furthermore, given the large
backlog thct contains a substantial amount of documents that may no longer be relevant given the
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unanticipated length of time it has taken to develop the LSS, there is a substantial chance that it
would be impossible for the DOE to achieve, and for the LSSA to certify, compliance with the
provisions of the current rule.

Option 2: Subpart G

Since the NRC is de",,'nping ADAMS to provide an agency-wide electronic docket, it would be
possible to rely oil existing adjudicatory procedure rules (which will have to be updated to reflect
the electronic docket). However, this approach would not provide pre-license application access
to documents, and could result in a protracted discovery phase that would prevent meeting the
statutory deadline for Commission decision on the license application.

Option 3: Existing rule using a distributed system

This approach would allow using linked individual Internet sites to serve as the LSS. However, this
approach does not solve the problem discussed in Option 1 of the requirement to capture a huge
backlog of material that may not have been maintained in a manner that would ever permit
compliance with the rule, and which may not all be relevant to the future license application.

Option 4: Revised rule with more realistic document discovery approach

This approach would remove the requirement for a central LSS system and LSS Administrator, but
would require each potential party to provide electronic availability of both the material it intends
to rely upon to support its position and any material which does not support that material or that
position, beginning in the pre-upplication phase (presided over by a Pre-License Application
Presiding Officer), and would provide an electronic docket (with supervision of the Presiding
Officer). Participation in the pre-license application phase would be one criterion for participating
in the hearing. After the application is filed, in addition to the electronically available material,
discovery would be limited, as in the current rule, to interrogatories and depositions.

The SMT believes that Option 4 provides the best solution for maintaining the basic functionality
of the LSS conceptual design, while most flexibly accommodating current and future technological
developments. The attached draft notice of proposed rulemaking (Attachment 1) contains a
proposed rule implementing Option 4. The comments that were received on the LSSNet Phase IlIl
draft rule have been considered and adopted to the extent possible consistent with the Option 4
approach (which is a modification from the draft rule that was discussed in LSSNet Phase l1l). For
reference, a copy of Part 2, Subpart J, showing proposed changes is included as Attachment 2.

The proposed rule eliminates the current prescriptive requirement in 10 C.F.R. Part 2, Subpart J,
for a centralized "Licensing Support System" administered by the NRC and therefore also
eliminates the requirement for an LSS Administrator. It requires that all potential parties, including
the NRC and DOE, must make their documentary material available in electronic form to all other
participants beginning in the pre-application phase. This requirement is stated without unduly
restrictive technological specifications, in order to accommodate flexible implementation consistent
with current or future technological developments. Documentary material would be defined as the
material upon which a party intends to rely in support of its position in the licensing proceeding and
any material which is relevant to, but does not support that material or position, guided by the scope
of the Topical Guidelines. For the purposes of this rule, the pre-application phase would begin on
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the date that the President submits the site recommendation to the Congress. This timing would
allow access by each party to the other parties' documentary material enough before DOE submits
the license application to allow some advance preparation of contentions and discovery requests.
but late enough in the repository development process to provide meaningful information.

A Pre-License Application Presiding Officer would resolve any disputes over electronic access to
documents during the pre-license application phase. Potential parties would be required to certify
to the Pre-License Application Presiding Officer that they have complied with the requirement to
provide electronic access to their documentary material. The requirements of the current rule for
an electronic docket would be retained, as well as the limitations on the permissible forms of
discovery after the application is filed.

Because the LSS has been eliminated, the requirement for an LSS Advisory Review Panel has
been modified in the draft rule to accommodate a new purpose: to give advice to the Secretary of
the Commission regarding format standards for electronic access to documents and for
maintenance of the electronic docket for the HLW repository proceeding. This will require renaming
of the advisory committee and redrafting of the committee charter. The Senior Management Team
also considered the option of eliminating the requirement for an advisory committee chartered
under the Federal Advisory Committee Act, and substituting a more informal voluntary users group.
This group would be able to interact using Internet discussion areas (like LSSNet) as well as
meetings, video conferences, or teleconferences. The Commission may wish to consider this
alternative. especially in view of the constraints placed on the NRC by the Office of Management
and Budget on the pem~issible number of advisory committees. If the Commission approves the
alternative of a more informal users group, the draft rule can be easily modified to eliminate the
requirement for an advisory committee, and explain the concept of a users group in the Statement
of Considerations.

The Chief Administrative Judge of the Atomic Safety and Licensing Board Panel has expressed
some preliminary concerns regarding the concepts in the proposed rule. His concerns are: 1) the
proposed rule provides substantially less access to discovery material than the current rule: 2) the
lack of independent oversight for the discovery database; 3) reliance on Internet-based technology;
and 4) the perception that the NRC may be seen as dealing unfairly in the HLW licensing
proceeding. These concerns center around the fairness of substituting a new rule, which more
narrowly defines documentary material, for the current rule, which would appear to offer access to
a much larger database of discovery materials. However, this appearance is deceptive, because
of the extreme unlikelihood of successful implementation of the current rule. Therefore, the SMT
believes that the attached draft proposed rule (Option 4) offers the most practical, flexible, and
achievable arrangement to offer at least some pre-license application access to documents.

RESOURCES:

The FY 1999 Internal Program/Budget Review Proposal is based on implementing this proposed
rulemaking and includes approximately 1 FTE and $200K in FY 1998, 2 FTE and $400K in FY
1999, and 2 FTE and $885K per year in FY 2000 and FY 2001.

RECOMMENDATION:

The Senior Management Team recommends that the Commission approve the attached Federal
Register notice.
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COORDINATION:

The Office of the General Counsel has no legal objection.

The Chief Information Officer has no objection to this paper.

The Chief Financial Officer has no objection to the resource estimates contained in this paper.

LSS Senior Management Team

11 John T. Greeves

Arnold E. (Moe) Levin

William J. 0I stead

Attachments: 1. Draft Federal Register Notice
2. Part 2. Subpart J comparative text

Commissioners' comments or consent should be provided directly to the Office
of the Secretary by COB Tuesday, August 5, 1997.

Commission Staff Office comments, if any, should be submitted to the Commissioners
NLT July 29, 1997, with an information copy to the Office of the Secretary. If
the paper is of such a nature that it requires additional review and comment,
the Commissioners and the Secretariat should be apprised of when comments may be
expected.

DISTRIBUTION:
Commissioners ASLBP
OGC CIO
OCAM CFO
OIG EDO
OPA REGIONS
OCA SECY
ACNW



ATTACHMENT I

NUCLEAR REGULATORY COMMISSION
10 C.F.R. PART 2

RIN

Prucedures Applicable to Proceedings for the Issuance of Licenses
for the Receipt of High-Level Radioactive Waste at a Geologin Repository

AGENCY: Nuclear Regulatory Commission.

ACTION: Proposed Rule.

SUMMARY: The Nuclear Regulatory Commisr on is pi, oosing to amend its Rules of Practice
for the licensing proceeding on the disposal of f .gh-level ra lioactive waste at a geologic
repository (HLW proceeding). The proposed re Asions are E tended to allow application of
technological developments that have occurred since the o' ginal rule was adopted in 1989,
while achieving the original goals of facilitating ti e Commis sion's ability to comply with the
schedule for the Commission's decision on the c )nstructic ,i authorization for the repository
contained in Section 114(d) of the Nuclear Wast( Policy Act, providing for a thorough technical
review of the license application, and providing fc equita 'le access to information for the
parties to the hearing.

DATES: Submit comments by [75 DAYS AFTER PUBLIC/.TIONJ. Comments received after this
date will be considered if it is practical to do so, 'Jut the Nr.C is able to assure consideration
only for comments received on or before this c' ite.

ADDRESSES: Comments may be sent to the S'P .tary, U.S. Nuclear Regulatory Commission.
Washington, DC 20555-0001, Attn: Rulemnp' ..Ijs and Adjudications Staff. Hand deliver
comments to 11545 Rockville Pike, P :..nille, Maryland, between 7A;3 a.m. and 4:15 p.m. on
Federal workdays.

Single copies of this proposed rulemaking may be obtained by written request to
Distribution and Services Section, Printing, Graphics and Mail Services Branch, Office of
Administration, U.S. Nuclear Regulatory Commission, Washington DC 20555-0001, or by
telefax to (301) 415-2260. For information on submitting comments electronically see the
discussion under Electronic Access in the Supplementary Information section. Certain
documents related to this rulemaking, including comments received. may be examined at the
NRC Public Document Room, 2120 L Street NW. (Lower Level), Washington, DC. These same
documents also may be viewed and downloaded electronically via the Electronic Bulletin Board
established by NRC for this rulemaking as indicated in the discussion under Electronic Access.

FOR FURTHER INFORMATION CONTACT: Kathryn L. Winsberg, U.S. Nuclear Regulatory
Commission. Washington, DC 20555, telephone (301)415-1641, e-mail KLWcnrc.gov.

SUPPLEMENTARY INFORMATION:

I. Background
The existing procedures for licenses to receive high-level radioactive waste at a geologic

repository were developed to address the Nuclear Regulatory Commission's concern regarding
how best to review the DOE license application for a first-of-a-kind high-level radioactive waste
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(HLW) repository during the 3 year time period dictated by Section 114(d) of the Nuclear Waste
Policy Act. The Commission believed it necessary to reduce the time normally spent on the
discovery process at the start of a licensing proceeding and the time-consuming service of
documents during the proceeding if the Commission were to reach its decision within the
allotted time. The Licensing Support System (LSS) concept, an electronic information
management system, was created to achieve this time reduction by making the information and
data supporting a DOE application available, simultaneously in a centralized database to all
interested parties before the application is submitted and formal NRC review begins. Emerging
information management technologies for issue identification, electronic storage and retrieval,
and electronic mail were recommended for these functions to help achieve the objectives of
more effective and efficient review.

The Commission employed the technique of negotiated rulemaking to develop the
regulations governing the development and use of the LSS. Negotiated rulemaking Is the
process by w"ich the agency and the interests affected by a rulemaking meet to attempt to
reach a consensus on a draft proposed rule. If a consensus is reached, the agency publishes
the negotiated rule as the agency's proposed rule. The Commission selected the negotiated
rulemaking approach to address the LSS issue for several reasons. In 1987, the Idea of use of
an electronic information management system in a Commission adjudicatory proceeding was
novel. not only for the Commission, but in general. Therefore. the development of the rules for
the use of such a system would benefit from discussion and joint problem solving by those who
might ultimately use the system and had experience with the Commission's traditional
adjudicatory process. Furthermore, the potential users of the LSS possessed unique
information that would be important to the design of the system, such as their computer
capability and the amount and types of relevant documents that they might generate. In
addition, the potential for consensus was enhanced by the fact that the LSS rule focused on
procedures for conducting the licensing process, that might benefit all parties, rather than
focusing on substantive technical criteria for a licensing process. Finally, the success of the
LSS concept depended upon potential parties voluntarily complying with the licensing process
for document identification and submission in the period before the DOE license application was
submitted. Therefore, the involvement of interested parties in the development of the provisions
to govern the use of the LSS was essential.

The Commission initiated the negotiated rulemaking in August 1987, and the negotiating
committee-composed of State, local, and tribal governments, industry representatives, NRC,
DOE, and environmental groups-completed its work in July 1988. All the parties on the
negotiating committee, except the industry coalition, agreed on the text and supplementary
information of a draft proposed rule. However, even the one dissenting party, the industry
representative, had been a full and active participant in the drafting of the regulatory text and
supporting information. Industry did not join the final consensus at the end of the process-
based on its belief that the use of a new technology in the licensing process would not prove
cost-beneficial. At that time, the cost of the LSS was estimated by DOE to be in the $200
million range. The Commission, recognizing the agreement among the other parties on the
negotiating committee, decided to publish the negotiated draft proposed rule as the
Commission's proposed rule in November 1988. Because of this effort, the final LSS rule (10
C.F.R. Part 2, Subpart J), 'Procedures Applicable to Proceeding for the Issuance of Licenses
for the Receipt of High-Level Radioactive Waste at a Geologic Repository, was promulgated on
April 24. 1989 (54 Fed. Reg. 14925).
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The LSS rule assigned the LSS Administrator (LSSA) function to NRC which would be
responsible for the management, administration, operation and maintenance of the LSS: gave
DOE responsibility for the design, development, and implementation of the LSS; and
established the charter of the LSS Advisory Review Panel (LSSARP) to provide consensus
guidance on the design and development of the LSS to both NRC and DOE. The LSS was
intended to provide a central, shared, federally funded database of licensing information
beginning in 19c< the year in which DOE was expected to submit its application for a
construction perrilk for the repository. The Commission adopted minor amendments further
clarifying these procedures in a final rule published on February 26, 1991 (56 Fed. Reg. 7787).

The Licensing Support System Administrator (LSSA) was appointed in January 1989.
The LSSARP was formed, holding its first meeting in December 1989. Also in December 1989,
well before any serious development work could be started on the LSS. the Department of
Energy revised its repository program schedule to extend its anticipated license application date
from 1995 to 2001.The LSS development schedule was consequently extended as well.

II. Discussion

The development of the LSS that was devised in the original procedural rules in
10 C.F.R. Part 2. Subpart J. has not been accomplished during I, e time that has passed since
adoption of the rule. Many delays and changes in personnel and program structure have
plagued the Depar:tnent of Energy's efforts to develop the LSS. Budgetary shortfalls and the
unanticipated length of time that it has taken to develop the licensing application for the
repository not only delayed the development of the LSS. but also resulted in several additional
years' accumulation of potential licensing information.

Because of the length of time involved, however, and the narrowing of the repository
development program. much of the early material which was thought at the time of the rule
development to be relevant may no longer be relevant to the actual licensing proceeding which
may not begin until about 2002. Also because of the extended period of time it has taken to
develop the LSS for DOE's use as a document management system. it appears that all
accumulated documents may not have been identified and maintained properly for tracking of
important repository development decisions. In addition, since document capture may now
involve much larger backlogs than originally contemplated, the risk of failing to capture all the
material originally required to be placed in the LSS is substantially larger than originally
assumed. In order for the current Subpart J rules to apply, the LSSA must certify that the DOE
has complied with the requirement to enter all relevant documents in the LSS. Therefore, all of
these factors combine to produce the high likelihood that the current rule cannot be
implemented as originally envisioned. If not, then 10 C.F.R. Part 2, Subpart J. will no longer
apply. Instead. Subpart G, the generally applicable procedures for licensing proceedings, will
apply, and there will be no pre-license application access to documents at all.

While the development of the LSS has remained stalled, the state of technology In
document automation and retrieval has overtaken the technology of 1986 on which the original
LSS was to be based. The use of computers to generate and maintain the complex documents
of a party in litigation is widespread and commonplace. The Internet is universally availability to
tie disparate and geographically dispersed systems together. Readily available commercial
software applicationa can perform the document management functions of the LSS. Therefore,
the centralized LSS envisioned at the time the LSS rule was developed has become obsolete,
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and the enom ous expense of designing and maintaining a stand-alone system as required by
the current rules appears to be an unjustified expense, especially when it appears unlikely that
the rule will be able to be implemented successfully even if the LSS is created.

Consequently, the Commission is proposing to amend its rules to allow more flexibility to
incorporate the advantages of new information management technologies in the procedural
rules for the licensing of the geologic repository, eliminating the LSS as a uniquely designed
stand-alone system. while still maintaining the primary functions of the LSS: 1) a mechanism for
the discovery of documents before the license application is filed. 2) electronic transmission of
filings by the parties during the proceeding: 3) electronic transmission of orders and decisions
related to the proceeding: and 4) access to an electronic version of the docket. The
Commission believes that the proposed rule will continue to support the model timeline
schedule for conducting the licensing proceeding within the 3 year statutory period that was
published in the Statement of Considerations for the original 10 C.F.R. Part 2, Subpart J rule,
published on April 14. 1989 (54 Fed. Reg. 14925, 14939).

The proposed rule eliminates the current prescriptive requirement in 10 C.F.R. Pirt 2,
Subpart J for a centralized 'Licensing Support System" administered by the NRC and therefore
also eliminates the requirement for an LSS Administrator to assure the viability of the central
database. To replace these features of the existing rule, the proposed rule requires that all
potential parties, including the NRC and DOE, must make their documentary material available
in electronic form to all other participants beginning in the pre-license application phase. This
requirement is stated without unduly restrictive technological specifications, in order to
accommodate flexible implementation consistent with current or future technological
developments.

Documentary material would be defined as the material upon which a party intends to rely in
support of its position in the licensing proceeding and any material which is relevant to, but does
not support, that material or that party's position. For the purposes of this rule, the prr
application phase would begin on the date that the President submits the site recommendation
to Congress. This timing would allow access to the parties' documentary material enough
before DOE submits the license application to allow advance preparation of contentions and
discovery requests before the license application, but late enough in the repository development
process to provide meaningful information.

A Pre-Ucense Application Presiding Officer would resolve any disputes over electronic access
to documents during the pre-license application phase. Potential parties would be required to
certify to the Pre-License Application Presiding Officer that they have complied with the
requirement to provide electronic access to their documentary material. The requirements of
the current rule for an electronic hearing docket would be retained, as well as the limitations on
the permissible forms of discovery after the application Is filed.

Because the concept of the LSS has been replaced in the draft rule, the requirement for
an LSS Advisory Review Panel has been modified In the draft rule to accommodate a new
purpose: to nive advice to the Secretary of the Commission regarding standards and
procedures or electronic access to documents and for maintenance of the electronic docket.
This will require renaming of the advisory committee and redrafting of the committee charter.
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11l. Section-by-Section Description of Changes

Section 2. 1000 Scope of subpart - The reference to § 2.709 is removed because it requires
compliance with § 2.708. a section which does not apply to this subpart.

Section 2.1001 Definitions

ASCII File- this definition has been removed and is no longer used in the rule. Prescriptive
references to specific technical standards are being removed to allow flexible implementation
consistent with developing technology.

Documentary material - the definition of documentary material is revised to cover material upon
which a party, potential party, or interested governmental participant intends to rely and cite in
support of its position in the licensing proceeding and any material or other information which is
relevant to. but does not support, that material or information or that party's position. This
definition is used in the rule in § 2.1003 to define what material must be provided in electronic
form for access beginning in the pre-license application phase. Therefore the term
'documentary material is intended to describe the most important body of material and is
defined clearly to require that all parties include electronic access to any material in their
possession which does not support their position in the licensing proceeding, as well as.
providing access to the material which does support their position. The scope of the
documentary material remains governed by the topical guidelines.

Electronic docket - a new definition is added to describe NRC's electronic information system to
receive, distribute, store, and maintain NRC adjudicatory docket materials In the licensing
proceeding.

Integrated electronic information - a new definition is added to describe material made available
in electronic form to potential parties, parties, or interested governmental participants to the
licensing proceeding for the high-level waste geologic repository, either as part of the NRC's
pre-license application electronic docket or electronic docket or pursuant to electronic access to
documentary material made available by individual potential parties, parties, and interested
governmental participants. This is a term for the information access that is replacing the LSS in
this rule.

LSS Administrator - this term is being eliminated from the rule because the concept of the LSS
is also being removed. The Pre-license Application Presiding Officer will resolve disputes about
electronic access to documents in the pre-license application phase.

Party - this definition is being revised to add 'affected unit of local government, as that term Is
defined in the Nuclear Waste Policy Act of 1982, as amended, and also to refer to that act for
the definition of affected Indian tribe. In addition, any affected unit of local government shall file
a list of contentions, as shall the host State end any affected Indian Tribe.

Potential party - this definition is being revised to remove the reference to the LSS, and to
substitute the term integrated electronic information to describe the material to which the
potential party will be given access.

Pre-license application electronic docket - a new definition is added to describe NRC's
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electronic information system to receive, distribute, store and maintain NRC pre-license
application docket materials during the pre-license application phase.

Pre-license application phase - this definition is being specified for the purposes of this rule to
begin on the date that the President submits the site recommendation to the Congress. This
date has been chosen to allow access to the potential parties' documentary material enough
before the license application to allow advance preparation of contentions and discovery
requests before the application is filed, but late enough in the repository development process
to provide meaningful information.

Searchable full text - this definition is being revised to remove references to ASCII and to the
LSS.

Topical Guidelines - a new definition is being added to describe the set of topics set forth in
Regulatory Guide 3.69 which are intended to guide the scope of documentary material under
this subpart.

Section 2.1002 is being removed because the LSS is no longer required in the rule.
Access to integrated electronic information will provide the major functions which the LSS was
designed to provide. Subsections 2.1002(c) and (d) which state that participation by the host
State in the pre-application phase will not affect its disapproval rights, and that this subpart shall
not affect any participant's independent right to receive information, are being moved and
redesignated as §§2.1003(a)(2) and (3).

Section 2.1003 is being revised to describe information that is required to be made
available electronically by all potential parties. parties. and interested governmental participants
(including the NRC and DOE). This information must be made available to all other participants
beginning in the pre-license application phase, which starts at the date of the President's
submission of the site recommendation to the Congress. The requirements of the rule are being
simplified to require only that access to an electronic file be provided, and all references to
specific formats are being removed to allow flexibility in implementation. The Commission
intends that a potental party, party, or interested governmental participant might offer electronic
access to its documentary material in a number of different ways, including by providing its
documents either to the NRC or to the DOE, to have the NRC or the DOE maintain the
documents for electronic access. Afthough the draft rule requires that documentary material be
made available electronically beginning on the date of the President's site recommendation to
the Congress. the Commission would encourage the earliest feas-ble availability of documentary
material in order to enhance the future smooth operation of the licensing proceeding. The
subsections relating to ever 'ations and certifications by the LSS Administrator are being
removed because the LS (and LSSA) concept is being removed. Section 2.1010 states that
the Pre-License Application Presiding Officer will resolve any disputes relating to electronic
access to documents in the pre-license application phase. Accordingly, the subsections which
stated that the application would have to be docketed under subpart G if the LSSA did not
certify compliance are removed, and subpart J (including specifically referenced sections of
subpart G) now unconditionally embodies the rules of procedure for the HLW licensing
proceeding.

Section 2.1004 has been revised to provide procedures for providing access to a
document that has not previously been provided in electronic form, deleting previous references
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to the LSS and the LSSA.

Section 2.1005 has been revised to delete reference to the LSS and to add an exclusion
of readily available references, such as journal articles or proceedings, which may be subject to
copyright.

Section 2.1006 has been revised to refer to providing a document in electronic form and
to delete references to the LSS ano the LSSA.

Section 2.1007 has been revised to refer to providing systems for access to integrated
electronic information rather than providing terminals for access to the LSS. These systems
must be maintained by DOE and NRC at the locations specified in the current version of the rule
(except for the Uranium Recovery Field Office which no longer exists), beginning in the pre-
license application phase.

Section 2.1008 is being revised to allow electronic access to the integrated electronic
information to any person who complies with the requirements of subpart J. including the
requirement in § 2.1003 to make documentary material available, and who agrees to comply
with the orders of the Pre-license Application Presiding Officer. The previous requirement to
petition to the Pre-license Application Presiding Officer is being removed.

Section 2.1009 is being revised to delete references to the LSS and the LSSA, and to
refer instead to the responsibility to provide electronic files. The responsible official for each
potential party must certify to the Pre-Ucense Presiding Officer that procedures to comply with §
2.1003 have been implemented and that its documentary material has been made electronically
available. There is a new requirement to update the certification at the request of the presiding
officer, which replaces a previous requirement to provide this certification at 6 month intervals.

Section 2.1010 is being revised to delete references to the LSS and the LSSA and to
refer instead to electronic access. The reference to petitions for access has been removed to
conform to removal of this requirement.

Section 2. 1011 has been revised reflect the fact that the electronic availability of
documentary material that is specified in this rule no longer requires special equipment. The
name and functions of the LSS Advisory Review Panel have been amended to delete reference
to the LSS and substitute the purpose of arriving at standards and procedures to facilitate the
electronic access to material and to the electronic docket. Because of the broad and non-
prescriptive requirements regarding providing electronic files in this rule, the Advisory Review
Panel will be very useful in discussing standards and procedures to ensure that all participants
are able to access the electronic informnation.

Section 2.1012(a) has been revised to allow the Director of NMSS to determine that the
application is not acceptable if is not able to be accessed through the electronic docket
Sections 2.1012(b)(1) has been revised to substitute Integrated electronic information' for
Licensing Support System' so that a person who has had access to the integrated electronic

informaabon shall not be granted party status in the licensing proceeding if it cannot demonstrate
compliance with the requirements of § 2.1003. Section 2.1012 (d) has been revised to
substitute 'pre-license application electronic docket or electronic docket" for 6Licensing Support
System' to indicate that access to either the pre-license application electronic docket or the
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electronic docket may be suspended or terminated for failure to comply with the orders of b.e
Pre-License Application Presiding Officer or the Presiding Officer.

Section 2.1013 has been revised to at~lete references to the LSS and LSSA and refers
to the provision of information in electronic form. The requirement in § 2.1013(c)(5) to file one
signed paper copy of each filing with the Secretary of the NRC has been removed because the
electronic docket will not require signed paper copies.

Section 2.1014(c)(4) deletes a reference tothe LSS and makes the failure of a petitioner
to participate in the pre-license application phase a criterion in considering whether to grant a
petition to intervene.

Section 2.1017 uses the unavailability of the "electronic docker instead of the LSS as a
justification for extending the computation of time in the proceeding.

Sections 2.1018 and 2.1019 are revised to delete references to the LSS and instead to
refer to providing documents electronically.

Electronic Access

Comments may be submitted electronically, in either ASCII text or WordPerfect format
(version 5.1 or later), by calling the NRC Electronic Bulletin Board (BBS) on FedWorld or
connecting to the NRC interactive rulemaking web site. "Rulemaking Forum." The bulletin
board may be accessed using a personal computer, a modem, and one of the commonly
available communications software packages, or directly via Internet. Background documents
on the rulemaking are also available, as practical. for downloading and viewing on the bulletin
board.

If using a personal computer and modem, the NRC rulemaking subsystem on FedWorld
can be accessed directly by dialing the toll free number (800) 303-9672. Communication
software indicators should be set as follows: parity to none, data bits to 8, and stop bits to I
(N,8,1). Using ANSI or VT-100 terminal emulation, the NRC rulemaking subsystem can then be
accessed by selecting the "Rules Menu" option from the "NRC Main Menu." Users will find the
"FedWorld Online User's Guides" particularly helpful. Many NRC subsystems
and data bases also have a 'Helpflnformation Center" option that is tailored to the particular
subsystem.

The NRC subsystem on FedWorld can also be accessed by a direct dial phone number
for the main FedWorld BBS, (703) 321-3339, or by using Telnet via Internet: fedworld.gov. If
using (703) 321-3339 to contact FedWorld, the NRC subsystem will be accessed from the main
FedWorld menu by selecting the "Regulatory. Government Administration and State Systems,"
then selecting "Regulatory Information Mall." At that point, a menu will be displayed that has an
option "U.S. Nuclear Regulatory Commission" that will take you to the NRC Online main menu.
The NRC Online area also can be accessed directly by typing "Igo nrc" at a FedWorld command
line. If you access NRC from FedWorld's main menu, you may return to FedWorld by selecting
the "Return to FedWorld" option from the NRC Online Main Menu. However, if you access NRC
at FedWorld by using I IRC's toll-free number, you will have full access to all NRC systems, but
you will not have access to the main FedWorld system.
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If you contact FedWorld using 1 e1s.eal, you will the NRC area and menus, including
the Rules Menu. Although you will be able to downboaa documents and leave messages. you
will not be able to write comments or upload files (comments). If you contact FedWorld using
FTP, all files can be accessed and downloaded but uploads are not allowed; all you will see is a
list of files without descriptions (normal Gopher look). An index file listing all files within a
subdirectory, with descriptions, is available. There is a 15-minute time limit for FTP access.

Although FedWorld also can be accessed through the World Wide Web, like FTP, that
mode only provides access for downloading files and does not display the NRC Rules Menu.

You may also access the NRC's interactive rulemaking web site through the NRC home
page (http:/Iww.nrc.gov). This site provides the same access as the FedWorld bulletin board,
including the facility to upload comments as files (any format), if your web browser supports that
function.

For more information on NRC bulletin boards call Mr. Arthur Davis, Systems Integration
and Development Branch, NRC, Washington, DC 20555-0001, telephone (301) 415-5780; e-
mail AXD3@nrc.gov. For information about the interactive rulemaking site, contact Ms. Carol
Gallagher, (301) 415-5905; e-mail CAG@nrc.gov.

Environmental Impact: Categorical Exclusion

The NRC has determined that this proposed regulation is the type of action described in
categorical exclusion 10 C.F.R. 51.22(c)(1). Therefore neither an environmental impact
statement nor an environmental assessment has been prepared for this proposed regulation.

Paperwork Reduction Act Statement

This proposed rule contains no information collection requirements and, therefore, is not
subject to the requirements of the Paperwork Reduction Act of 1989 (44 U.S.C. 3501 et seq.).

Regulatory Analysis

The Commission has prepared a draft regulatory analysis on this proposed regulation.
The analysis examines the costs and benefits of the alternatives considered by the commission.
The draft analysis is available for inspection in the NRC Public Document Room, 2120 L Street
NW. (Lower Level), Washington, DC. Single copies of the analysis may be obtained from
Kathryn L: Winsberg. U.S. Nuclear Regulatory Commission, Washington, DC 20555,
Telephone: (301)415-1641.

The Commission requests public comment on the draft regulatory analysis. Comments
on the draft analysis may be submitted to the NRC as indicated under the Addresses heading.

Regulatory Flexibility Certification

This proposed rule will not have a significant economic impact upon a substantial
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number of small entities. The amendments modify tfhe Commission's rules of practice and
procedures. The license applicant for the HLW repository will be the Department of Energy,
which would not fall within the definition of small businesses found in section 34 of the Small
Business Act. 15 U.S.C. 632, in the Small Business Size Standards set out In regulations issued
by the Small Business Administration at 13 C.F.R. Part 121, or in the NRC's size standards
published December 9, 1985 (50 Fed.Reg. 50241). Although a few of the intervenors in the
HLW proceeding are likely to fall within the pertinent Small Business Act definition, the impact
on intervenors or potential intervenors will not be significant. The rule is being amended to
allow more widely available electronic access to information before the license application is
filed. Participants will be required to make their own documentary material available
electronically, but that requirement is stated in a manner that allows flexibility in implementation.
Thus, in accordance with the Regulatory Flexibility Act, 5 U.S.C. 605(b), the NRC hereby
certifies that this proposed rule will not have a significant economic impact upon a substantial
number of small entities.

Backfit Analysis

The NRC has determined that the backfit rules in 10 C.F.R. Chapter 1, §§ 50.109, 72.62,
and 76.76. do not apply to this rule, and therefore, a backfit analysis is not required because
these amendments do not involve any provisions that would impose backlits as defined in those
rules.

List of Subjects in 10 C.F.R. Part 2

Administrative practice and procedure, Antitrust. Byproduct material, Classified information,
Environmentnl protection, Nuclear materials, Nuclear power plants and reactors, Penalties, Sex
discrimination, Source material, Special nuclear material, Waste treatment and disposal.

For the reasons set out in the preamble and under the authority of the Atomic Energy Act of
1954, as amended, the Energy Reorganization Act of 1974, as amended, and 5 U.S.C. 553, the
Nuclear Regulatory Commission is proposing to adopt the following amendments to 10 C.F.R.
Part 2.

PART 2-RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS ND
ISSUANCE OF ORDERS

1. The Authority citation for Part 2 continues to read as follows:

AUTHORITY: Secs. 161,181, 68 Stat. 948,953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409 (42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended (42 U.S.C. 5841): 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68 Stat. 930, 932,
933, 935, 936, 937, 938. as amended (42 U.S.C. 2073, 2092, 2093, 2111, 2133, 2134, 2135);
sec. 114(f), Pub. L. 97-425, 96 Stat. 2213, as amended (42 U.S.C. 10134(o)); sec. 102, Pub. L.
91-190, 83 Stat. 853, as amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871).
Sections 2.102, 2.103, 2.104, 2.105. 2.721 also issued under secs. 102, 103, 104, 105, 183.
189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C. 2132, 2133, 2134, 2135, 2233,
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2239) Section 2.105 also issued under Pub 1. 97-415, 96 Stat. 2073 42 U.S.C. 2239).
Sections 2.200-2.206 also issued under secs. 161b. i, o, 182. 186. 234, 68 Stat. 948-951, 955.
83 Stat. 444. as amended (42 U.S.C. 2201 (b). (i). (o). 2236, 2282); sec. 206. 88 Stat 1246 (42
U.S.C. 5846). Sections 2.600-2.606 also issued under sec. 102. Pub. L. 91-190, 83 Stat. 853,
as amended (42 U.S.C. 4332). Sections 2.700a, 2.719 also issued under 5 U.S.C. 554.
Sections 2.754, 2.760. 2.770, 2.780 also issued under 5 U.S.C. 557. Section 2.764 and Table
1A of Appendix C also issued under secs. 135, 141. Pub. L. 97-425. 96 Stat. 2232, 2241 (42
U.S.C. 10155. 10161). Section 2.790 also issued under sec. 103,68 Stat. 936, as amended
(42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808 also issued under 5 U.S.C. 553.
Section 2.809 also issued under 5 U.S.C. 553 and sec. 29, Pub. L. 85-256. 71 Stat. 079, as
amended (42 U.S.C. 2039). Subpart K also issued under sec. 189, 68 Stat. 955 (42 U.S.C.
2239): sec. 134. Pub. L. 97-425, 96 Stat. 2230 (42 U.S.C. 10154). Subpart L also issued under
sec. 189, 68 Stat. 955 (42 U.S.C. 2239). Appendix A also issued ur der sec. 6, Pub. L. 91-560,
84 Stat. 1473 (42 U.S.C. 2135). Appendix B also issued under sec. 10. Pub. L. 99-240, 99 Stat.
1842 (42 U.S.C. 2021b et seq.).

2. Secticn 2.1000 is revised to read as follows:

§ 2.1001 Scope of subpart

The rules in this subpart govern the procedure for applications for a license to receive
and possess high-level radioactive waste at a geologic repository operations area noticed
pursuant to § 2.101(f)(8) or § 2.105(a)(5) of this part. The procedures in this subpart take
precedence over the 10 C.F.R. Part 2. subpart G, rules of general applicability, except for the
following provisions: §§ 2.702, 2.703. 2.704, 2.707, 2.711, 2.713, 2.715, 2.715a, 2.717, 2.718,
2.720. 2.721, 2.722, 2.732, 2.733, 2.734. 2.742, 2.743, 2.750, 2.751, 2.753, 2.754,2.755,
2.756, 2.757. 2.758, 2.759, 2.760, 2.761. 2.763, 2.770, 2.771, 2.772, 2.780, 2.781, 2.786,
2.788. and 2.790.

3. Section 2.1001 is amended by removing the definitions Jf ASCII File and LSS
Administrator, adding definitions of electronic docket and integrated electronic information, and
revising the definitions of documentary material, potential party, and pre-license application
phase to read as follows:

§ 2.1001 Definitions.

0 * * 0 0

Documentary material means any material or other information upon which a party,
potential party, or interested governmental participant intends to rely and to cite in support of its
position in the proceeding for a license to receive and possess high-level radioactive waste at a
geologic repository operations area pursuant to part 60 of this chapter and any material or other
information which is relevant to, but does not support, that material or information or that party's
position. The scope of documentary material shall be guided by the topical guidelines in the
applicable NRC Regulatory Guide.

* o * * *

Electronic docket means the NRC information system that receives, distributes, stores,
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and retrieves the Commission's adjudicatory docket materials.

* * * * 0

Integrated electronic information means the material that is made available electronically
to parties, potential parties, and interested governmental participants to the proceeding for a
license to receive and possess high-level radioactive waste at a geologic repository operations
area pursuant to part 60 of this chapter, as part of the electronic docket or electronic access to
documentary material, beginning in the pre-license application phase.

Party for the purpose of this subpart means the DOE, the NRC staff, the host State, any
affected unit of local government as defined in section 2 of the Nuclear Waste Policy Act of
1982, as amended (42 U.S.C. 10101), any affected Indian Tribe as defined in section 2 of the
Nuclear Waste Policy Act of 1982, as amended (42 U.S.C. 10101), and a person admitted
under § 2.1014 of this subpart to the proceeding on an application for a license to receive and
possess high-level radioactive waste at a geologic repository operations area pursuant to part
60 of this chapter; provided that a host State, affected unit of local government, or affected
Indian Tribe shall file a list of contentions in accordance with the provisions of §§ 2.1014(a)(2)
(ii) and (iii) of this subpart.

* * * *

Potential party means any person who, during the period before the issuance of the first
pre-hearing conference order under § 2.1021(d) of this subpart, is given access to the
integrated electronic information and who consents to comply with the regulations set forth in
subpart J of this part, including the authority of the Pre-License Application Presiding Officer
designated pursuant to § 2.1010 of this subpart.

Pre-license application electronic docket means the NRC's electronic information system
that receives, distributes, stores, and maintains NRC pre-license application docket materials
during the pre-license application phase.

Pre-license application phase means the time period before the license application to
receive and possess high-level radioactive waste at a geologic repository operations area is
docketed under section 2.101(f)(3) of this part. For the purpose of this subpart, this period
begins on the date that the President submits the site recommendation to the Congress
pursuant to section 114(a)(2)(A) of the Nuclear Waste FPolicy Act of 1982, as amended
(42 U.S.C. 10'34(a)(2)(A)). .

* * .* a

Searchable full text means the electronic indexed entry of a document that allows the
identification of specific words or groups of words within a text file.

Topical Guidelines means the set of topics set forth in Regulatory Guide 3.69, Topical
Guidelines for the Licensing Support System, which are intended to guide the scope of
documentary material'.
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4. Section 2.1002 is removed and reserved and §§ 2.1002(c) and (d) are moved and
redesignated §§ 2.1003(a)(2) and (3), as set forth below.

5. Section 2.1003 is revised to read as follows:

§ 2.1003 Availability of material.

(a) Beginning in the pre-license application phase, subject to the exclusions in § 2.1005
of this subpart and paragraphs (b) and (c) of this section, each potential party, interested
governmental participant or party, shall make available to other potential parties, interested
government participants or parties -

(1) An electronic file for all documentary material (including circulated drafts but
excluding preliminary drafts) generated by, or at the direction of, or acquired by, a potential
party, interested governmental participant, or party. Contemporaneous with the production of
the electronic file will be an authentication statement that indicates where an authenticated
image copy of the document can be obtained.

(2) The participation of the host State in the pre-license application phase shall
not have any affect on the State's exercise of its disapproval rights under section 1 16(b)(2) of
the Nuclear Waste Policy Act, as amended, 42 U.S.C. 10136(b)(2).

(3) This subpart shall not affect any independent right of a potential party,
interested governmental participant or party to receive information.

(b) (1) Each potential party, interested governmental participant, or party shall
make available in electronic image form, subject to the claims of privilege in § 2.1006.
graphic-oriented documentary material that includes, raw data, computer runs, computer
programs and codes, field notes, laboratory notes, maps, diagrams and photographs which
have been printed, scripted, or hand written. Text embedded within these documents need not
be separately entered in searchable full text. Such graphic-oriented documents may include:
Calibration procedures, logs, guidelines, data and discrepancies, Gauge, meter and computer
settings; Probe locations; Logging intervals and rates; Data logs in whatever form captured;
Text data sheets; Equations and sampling rates; Sensor data and procedures; Data
Descriptions; Field and laboratory notebooks; Analog computer, meter or other device
print-outs; Digital computer print-outs; Photographs; Graphs, plots, strip charts, sketches;
Descriptive material related to the information above.

(2) Each potential party, interested governmental participant, or party shall
make available in an electronic file, subject to the claims of privilege in § 2.1006, only a
bibliographic header for each item of documentary material that is nr' suitable for image or
searchable full text

(c) Each potential party, interested governmental participant, or party shall make
available electronically a bibliographic header for each documentary material-

(1) For which a claim of privilege is asserted; or
(2) Which constitutes confidential financial or commercial information; or
(3) Which constitutes safeguards information under § 73.21 of this chapter.

(d) Basic licensing documents generated by DOE, such as the Site Characterization
Plan, the Environmental Impact Statement, and the license application, or by NRC such as the
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Site Characterization Analysis, and the Safety Evaluation Report, shall be made available in
electronic form by the respective agency that generated the document.

6. Section 2.1004 is revised to read as follows:

§ 2.1004 Amendments and additions.

Any document that has not been provided to other parties in electronic form must be
identified in an electronic notice and made available for inspection and copying by the potential
party, interested governmental participant or party responsible for the submission of the
document within two days after it has been requested unless some other time is approved by
the Pre-License Application Presiding Officer or the Presiding Officer designated for the
high-level waste proceeding; provided, however, that the time allowed under this paragraph will
be stayed pending Officer action on a motion to extend the time.

7. Section 2.1005 is revised to read as follows:

§2.1005 Exclusions.

The following material is excluded from the requirement to provide electronic access,
either pursuant to § 2.1003 of this subpart, or through derivative discovery pursuant to
§ 2.1019(i) of this subpart-

(a) Official notice materials;
(b) Reference books and text books;
(c) Material pertaining exclusively to administration, such as material related to budgets,

financial management, personnel, office space, general distribution memoranda, or
procurement, except for the scope of work on a procurement related to repository siting.
construction, or operation, or to the transportation of spent nuclear fuel or high-level waste;

(d) Press clippings and press releases;
(e) Junk mail;
(f) Preferences cited in contractor reports that are readily available;
(g) Classified material subject to subpart I of this part;
(h) Readily available references, such as journal articles and proceedings, which may

be subject to copyright.

8. Section 2.1006 is revised to read as follows:

§ 2.1006 Privilege.

(a) Subject to the requirements in § 2.1003(c) of this subpart, the traditional discovery
privileges recognized in NRC adjudicatory proceedings and the exceptions from disclosure in §
2.790 of this part may be asserted by potential parties, interested governmental participants,
and parties. In addition to Federal agencies, the deliberative process privilege may also be
asserted by State and local government entities and Indian Tribes.

(b) Any document for which a claim of privilege is asserted, but is denied in whole or in
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part by the Pre-License Application Presiding Officer or the Presiding Officer, must be provided
in electronic form by the party, interested governmental participant, or potential party that
asserted the claim to-

(1) The other participants; or
(2) To the Pre-License Application Presiding Officer or to the Presiding Officer.

for entry into a Protective Order file, if the Pre-License Application Presiding Officer or the
Presiding Officer so directs under § 2.1010(b) or § 2.1018(c) of this subpart.

(c) Notwithstanding any availability of the deliberative process privilege under paragraph
(a) of this section, circulated drafts not otherwise privileged shall be provided for electronic
access pursuant to §§ 2.1003(a) of this subpart.

9. Section 2.1007 is being revised to read as follows:

§ 2.1007 Access.

(a) (1) A system to provide electronic access to the integrated electronic information
shall be provided at the headquarters of DOE, and at all DOE Local Public Document Rooms
established in the vicinity of the likely candidate site for a geologic repository, beginning in the
pre-license application phase.

(2) A system to provide electronic access to the integrated electronic information
shall be provided at the headquarters Public Document Room of NRC, and at all NRC Local
Public Document Rooms established in the vicinity of the likely candidate site for a geologic
repository. and at the NRC Regional Offices beginning in the pre-license application phase.

(3) The systems for electronic access specified in paragraphs (a)(1) and (a)(2) of
this section shall include locations at Las Vegas, Nevada; Reno. Nevada; Carson City, Nevada;
Nye County, Nevada; and Lincoln County, Nevada.

(b) Public availability of paper and electronic copies of the records, as well as
duplication fees, and fee waiver for those records, will be governed by the Freedom of
Information Act regulations of the respective agencies.

(c) Documents to which electronic access has been provided by other parties, potential
parties, or interested governmental participants pursuant to this subpart shall not be considered
as agency records of the Nuclear Regulatory Commission or the Department of Energy unless
and until they have been entered into the docket of the proceeding pursuant to §2.702 for
purposes of the Freedom of Information Act (FOIA), 5 U.S.C. 552, if such documents remain
under the custody and control of the agency or organization that identified the documents.
Requests for access pursuant to the FOLA to documents submitted by a Federal agency shall
be transmitted to that Federal agency.

10. Section 2.1008 is revised to read as follows:

§ 2.1008 Potential parties.

Any person who complies with the regulations set forth in this subpart, including
§ 2.1003 and agrees to comply with the orders of the Pre-License Application Presiding Officer
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designated pursuant to § 2.1010 of this subpart may have electronic access to the integrated
electronic information made available pursuant to this subpart in the pre-license application
phase.

11. Section 2.1009 is revised to read as follows:

§ 2.1009 Procedures.

(a) Each potential party, interested governmental participant, or party shall-
(1) Designate an official who will be responsible for administration of its

responsibility to provide electronic files of documentary material;
(2) Establish procedures to implement the requirements in § 2.1003 of this

subpart'
(3) Provide training to its staff on the procedures for implementation of the

responsibility to provide electronic files of documentary material;
(4) Ensure that all documents carry the submitter's unique identification number;
(5) Cooperate with the advisory review process established by the NRC

pursuant to § 2.1011 (c) of this subpart.

(b) The responsible official designated pursuant to paragraph (a)(1) of this section shall
certify to the Pre-License Application Presiding Officer that the procedures specified in
paragraph (a)(2) of this section have been implemented, and that to the best of his or her
knowledge, the documentary material specified in § 2.1003 of this subpart has been identified
and made electronically available. Upon order of a duly appointed presiding officer, the
responsible official shall update this certification.

12. Section 2.1010 is revised to read as follows:

§ 2.1010 Pre-License Application Presiding Officer.

(a) (1) The Commission may designate one or more members of the Commission.
or an atomic safety and licensing board, or a named officer who has been delegated final
authority on the matter (Pre-License Application Presiding Officer) to rule on disputes over the
electronic availability of documents during the pre-license application phase, including disputes
relating to privilege, and disputes relating to the implementation of the recommendations of the
Advisory Review Panel established under § 2.1011 (e).

(2) The Pre-License Application Presiding Officer shall be designated before the
integrated electronic information is scheduled to be available.

(b) The Pre-License Application Presiding Officer shall rule on any claim of document
withholding to determine-

(1) Whether it is documentary material within the scope of this subpart;
(2) Whether the material is excluded under § 2.1005 of this subpart;
(3) Whether the material is privileged or otherwise excepted from disclosure

under section 2.1006 of this subpart;
(4) If privileged, whether it is an absoluw or qualified privilege;
(5) If qualified, whether the document should be disclosed because it is
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necessary to a proper decision in the proceeding;
(6) Whether the material should be disclosed under a protective order containing

such protective terms and conditions (including affidavits of nondisclosure) as may be
necessary and appropriate to limit the disclosure to potential participants, interested
governmental participants and parties in the proceeding, or to their qualified witnesses and
counsel. When Safeguards Information protected from disclosure under section 147 of the
Atomic Energy Act, as amended, is received and possessed by a potential party, interested
governmental participant, or party, other than the Commission staff, it shall also be protected
according to the requirements of § 73.21 of this chapter. The Pre-License Application Presiding
Officer may also prescribe such additional procedures as will effectively safeguard and prevent
disclosure of Safeguards Information to unauthorized persons with minimum impairment of the
procedural rights which would be available if Safeguards Information were not involved. In
addition to any other sanction that may be imposed by the Pre-License Application Presiding
Officer for violation of an order pertaining to the disclosure of Safeguards Information protected
from disclosure under section 147 of the Atomic Energy Act, as amended, may be subject to a
civil penalty imposed pursuant to § 2.205. For the purpose of imposing the criminal penalties
contained in section 223 of the Atomic Energy Act, as amended, any order issued pursuant to
this paragraph with respect to Safeguards Information shall be deemed an order issued under
section 161 b of the Atomic Energy Act.

(c) Upon a final determination that the material is relevant, and not privileged, exempt
from disclosure, or otherwise exempt from production under § 2.1005 of this subpart, the
potential party, interested governmental participant, or party who asserted the claim of
withholding must make the document available in accordance with the provisions of this subpart
within two days.

(d) The service of all pleadings and answers, orders, and decisions during the
pre-licenso application phase shall be made according to the procedures specified in §
2.1013(c) of this subpart and entered into the pre-license application electronic docket

(e) The Pre-License Application Presiding Officer shall possess all the general powers
specified in §§ 2.721(c) and 2.718.

(f) The Commission, in designating the Pre-License Application Presiding Officer in
accordance with paragraphs (a) (1) and (2) of this section, shall specify the jurisdiction of the
Officer.

13. Section 2.1011 is revised to read as follows:

§ 2.1011 Management of Electronic Information.

(a) Electronic document production and the electronic docket will be subject to the
provisions of this subpart.

(b) The NRC. DOE, parties, and potential parties participating in accordance with the
provisions of this subpart shall be responsible for obtaining the computer system necessary to
comply with the requirements for electronic document production and service.

(c) (1) The Secretary of the Commission shall establish an Advisory Review Panel
composed of the Advisory Committee members identified in paragraph (c)(2) of this section
who wish to serve. The Secretary shall have the authority to appoint additional representatives
to the Advisory Review Panel consistent with the requirements of the Federal Advisory
Committee Act, 5 U.S.C. app. I, giving particular consideration to potential parties, parties, and
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interested governmental participants who were not members of the NRC HLW Licensing
Support System Advisory Committee.

(2) The Advisory Committee membership will initially include the State of
Nevada, a coalition of affected units of local government in Nevada who were on the NRC
High-Level Waste Licensing Support System Advisory Committee, DOE, NRC. the National
Congress of American Indians, the coalition of national environmental groups who were on the
NRC High-Level Waste Licensing Support System Advisory Committee and such other
members as the Commission may from time to time designate to perform the responsibilities in
paragraph (d) of this section.

(d) (1) The Advisory Review Panel shall provide advice to-
(i) NRC on the fundamental issues of the computer system necessary to

use the integrated electronic information effectively under paragraph (b) of this section; and
(ii) The Secretary of the Commission on the operation and maintenance

of the electronic docket under the Commission's Rules of Practice (10 C.F.R. Part 2).
(2) The responsibilities of the Advisory Review Panel shall include advice on-

(i) Format standards for providing electronic access to documentary
material to the parties, interested governmental participants, or potential parties:

(ii) The procedures and standards for the electronic transmission of
filings, orders, and decisions during both the pre-license application phase and the high-level
waste licensing proceeding;

(iii) Other duties as specified in this subpart or as directed by the
Secretary of the Commission.

14. Subsections 2.1012(a), (b)(1), and (d) have been revised to read as follows:

§ 2.1012 Compliance.

(a) In addition to the requirements of § 2.101(f) of this part, the Director of the NRC
Office of Nuclear Materials Safety and Safeguards may determine that the tendered application
is not acceptable for docketing under this subpart, if the Secretary of the Commission
determines that it can not be effectively accessed through the Commission's electronic docket.

(b) (1) A person, including a potential party given access to the integrated electronic
information under this subpart, shall not be granted party status under § 2.1014 of this part, or
status as an interested governmental participant under § 2.715(c) of this part, if it cannot
demonstrate substantial and timely compliance with the requirements of § 2.1003 of this subpart
at the time it requests participation in the high-level waste licensing proceeding under either §
2.1014 or § 2.715(c) of this part.

(d) Access to the pre-license application electronic docket or electronic docket may
be suspended or terminated by the Pre-License Application Presiding Officer or the Presiding
Officer for any potential party, interested governmental participant or party who is in
noncompliance with any applicable order of the Pre-License Application Presiding Officer or the
Presiding Officer or the requirements of this subpart.
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15. Section 2.1013 is revised to read as follows:

§ 2.1013 Use of the electronic docket during the proceeding.

(a) (1) Pursuant to § 2.702, the Secretary of the NRC will maintain the official docket
of the proceeding on the application for a license to receive and possess waste at a geologic
repository operations area.

(2) Commencing with the docketing of the license application in an electronic
form to receive and possess high-level radioactive waste at a geologic repository operations
area pursuant to part 60 of this chapter, the Secretary, upon determining that the application
can be properly accessed under the Commission's electronic docket rules, will establish an
electronic docket to contain the official record materials of the high-level radioactive waste
licensing proceeding in searchable full text, or for material that is not suitable for entry in
searchable full text, by header and image, as appropriate.

(b) Absent good cause, all exhibits tendered during the hearing must have been made
available to the parties in electronic form before the commencement of that portion of the
hearing in which the exhibit will be offered. The electronic docket will contain a list of all
exhibits, showing where in the transcript each was marked for identification and where it was
received into evidence or rejected. Transcripts will be entered into the electronic docket on a
daily basis in order to provide next-day availability at the hearing.

(c) (1) All filings in the adjudicatory proceeding on the license application to receive
and possess high-level radioactive waste at a geologic repository operations area pursuant to
part 60 of this chapter shall be transmitted electronically by the submitter to the Presiding
Officer, parties, and the Secretary, according to established format requirements. Parties and
interested governmental participants will be required to use a password security code for the
electronic transmission of these documents.

(2) Filings required to be served shall be served upon either the parties and
interested governmental partici~efils, or their designated representatives. When a party or
interested governmental participant has appeared by attorney, service must be made upon the
attorney of record.

(3) Service upon a party or Interested governmental participant is completed
when the sender receives electronic acknowledgment ("delivery receipt') that the electronic
submission has been placed in the recipient's electronic mailbox.

(4) Proof of service, stating the name and address of the person on whom
served and the manner and date of service, shall be shown for each document filed, by-

(i) Electronic acknowledgment ("delivery receipt"); or
(ii) The affidavit of the person making the service; or
(iii) The certificate of counsel.

(5) All Presiding Officer and Commission issuances and orders will be
transmitted electronically to the parties and interested governmental participants.

(d) Online access to the electronic docket, including a Protective Order File if authorized
by a Presiding Officer, shall be provided to the Presiding Officer, the representatives of the
parties and interested governmental participants, and the witnesses while testifying, for use
during the hearing. Use of paper copy and other images will also be permitted at the hearing.
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15. Subsection 2.1014(c)(4) is revised to read as follows:

§ 2.1014 Intervention.

* . . . *

(C)

* . . . 0

(4) The failure of the petitioner to participate as a potential party in the pre-
license application phase.

16. Section 2.1017 is revised to read as follows:

§ 2.1017 Computation of time.

In computing any period of time, the day of the act, event, or default after which the
designated period of time begins to run is not included. The last day of the period so computed
is included unless it is a Saturday, Sunday, or legal holiday at the place where the action or
event is to occur, in which event the period runs until the end of the next day which Is neither a
Saturday, Sunday, nor holiday. Whenever a party, potential party, or Interested governmental
participant, has the right or is required to do some act within a prescribed period after the
service of a notice or other document upon it, one day shall be added to the prescribed period.
If the electronic docket is unavailable for more than four access hours of any day that would be
counted in the computation of time, that day will not be counted in the computation of time.

17. Subsections 2.1018(a)(1) and (e) are revised to read as follows:

§ 2.1018 Discovery.

(a) (1) Parties, potential parties, and Interested governmental participants in the
high-level waste licensing proceeding may obtain discovery by one or more of the following
methods: Access to the documentary material made available pursuant to § 2.1003 of this
subpart; entry upon land for inspection, access to raw data, or other purposes pursuant to §
2.1020 of this subpart; access to, or the production of, copies of documentary material for which
bibliographic headers only have been submitted pursuant to § 2.1003 (b) and (c) of this subpart;
depositions upon oral examination pursuant to § 2.1019 of this subpart; requests for admission
pursuant to § 2.742 of this subpart; informal requests for information not made electronically
available, such as the names of witnesses and the subjects they plan to address; and
interrogatories and depositions upon written questions, as provided In paragraph (a)(2) of this
section.

(e) A party, potential party, or interested govemmenta' participant who has made
available in electronic form all material relevant to any discovery request or who has responded
to a request for discovery with a response that was complete when made is under no duty to
supplement its response to include Information thereafter acquired, except as follows:
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(1) * * . .
(2)
(3) * * * .

18. Subsections 2.2019(d), (e), and (I) are revised to read as follows:

§ 2.1019 Depositions.

* * * * a

(d) When the testimony is fully transcribed, the deposition shall be submitted to the
deponent for examination and signature unless the deponent is ill or cannot be found or refuses
to sign. The officer shall certify the deposition or, if the deposition is not signed by the deponent,
shall certify the reasons for the failure to sign, and shall promptly transmit an electronic copy of
the deposition to the Secretary for entry into the electronic docket.

(e) Where the deposition is to be taken on written questions as authorized under §
2.1018(a)(2) of this subpart, the party or interested governmental participant taking the
deposition shall serve a copy of the questions, showing each question separately and
consecutively numbered, on every other party and interested governmental participant with a
notice stating the name and address of the person who is to answer them, and the name.
description, title, and address of the officer before whom they are to be asked. Within ten days
after service, any other party or interested governmental participant may serve cross-questions.
The questions, cross-questions, and answers shall be recorded and signed, and the deposition
certified, returned, and transmitted in electronic form to the Secretary for entry into the
electronic docket as in the case of a deposition on oral examination.

a * . ,

(i) (1) After receiving written notice of the depo Ion under paragraph (a) or
paragraph (e) of this section, and ten days before the sche K. ad date of the deposition, the
deponent shall submit an electronic index of all documents 1,1 his or her possession, relevant to
the subject matter of the deposition, including the categories of documents set forth in
paragraph (i)(2) of this section, to all parties and interested governmental participants. The
index shall identify those records which have already been made available electronically. All
documents that are not identical to documents already made available electronically, whether
by reason of subsequent modification or by the addition of notations, shall be treated as
separate documents.

(2) The following material is excluded from the initial requirements of § 2.1003 to
be made available electronically, but is subject to derivative discovery under paragraph (i)(1) of
this section-

(i) Personal records;
(ii) Travel vouchers;
(iii) Speeches;
(iv) Preliminary drafts;
(v) Marginalia.

(3) Subject to paragraph (i)(6) of this section, any party or Interested
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governmental participant may request from the deponent a paper copy of any or all of the
documents on the index that have not already been provided electronically.

(4) Subject to paragraph (i)(6) of this section. the deponent shall bring a paper
copy of all documents on the index that the deposing party or interested governmental
participant requests that have not already been provided electronically to an oral deposition
conducted pursuant to paragraph (a) of this section, or in the case of a deposition taken on
written questions pursuant to paragraph (e) of this section, shall submit such documents with
the certified deposition.

(5) Subject to paragraph (i)(6) of this section, a party or interested
governmental participant may request that any or all documents on the index that have not
already been provided electronically, and on which it intends to rely at hearing, be made
electronically available by the deponent.

(6) The deposing party or Interested governmental participant shall assume
the responsibility for the obligations set forth in paragraphs (i)(1), (i)(3), (i)(4), and (i)(5) of this
section when deposing someone other than a party or interested govemmental participant.

Dated at Rockville, MD, this day of 1997.

FOR THE NUCLEAR REGULATORY COMMISSION.
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ATTACHMENT 2

Subpart J Procedures Applicable to Proceedings for the Issuance of Licenses for
the Receipt of High-Level Radioactive Waste at a Geologic Repository

§ 2.1000 Scope of subpart.

The rules in this subpart govern the procedure for applications for a license to
receive and possess high-level radioactive waste at a geologic repository operations area
noticed pursuant to § 2.101(f)(8) or § 2.105(a)(5) of this part. The procedures in this subpart
take precedence over the 10 CFR Part 2, subpart G, rules of general applicability, except
for the following provisions: § § 2.702, 2.703, 2.704, 2.707,,2.7 2.711, 2.713, 2.715.
2.715a, 2.717. 2.718, 2.720, 2.721. 2.722, 2.732, 2.733, 2.734. 2.742, 2.743, 2.750, 2.751,
2.753, 2.754, 2.755, 2.756, 2.757. 2.758. 2.759, 2.760, 2.761, 2.763, 2.770, 2.771, 2.772,
2.780. 2.781, 2.786, 2.788, and 2.790.

§ 2.1001 Definitions.

ASCII File rtanc a compMete&d to i conforming to thie icon
Vtandard Codo for- information !noc~ aWhich FOpMro''lit char~acordej"bo

Bibliographic header means the minimum series of descriptive fields that a
potential party, interested governmental participant, or party must submit with a document or
other material. The bibliographic header fields are a subset of the fields in the full header.

Circulated draft means a nonfinal document circulated for supervisory
concurrence or signature in which the original author or others in the concurrence process
have non-concurred. A "circulated draft" meeting the above criterion includes a draft of a
document that eventually becomes a final document, and a draft of a document that does not
become a final document due to either a decision not to finalize the document or the passage
of a substantial period of time in which no action has been taken on the document.

Document means any written, printed, recorded, magnetic, graphic matter, or
other documentary material, regardless of form or characteristic.

Documentary material means any material or other Information h..4ia4s

A' _. o Ofoa which a party, potential pXrtyor
Interested govermental partidpant 'nteds torly and to te in urt ft position nthe
proceding for a license to receve possess hgJevel radot t aaologfc
repositoryoperations area pursuant to parf 60 of this chapter and any aI or other
nformation which is relevant to, but does iot support, hat* material or Iformi'on for tht pairty's

position. The scope of documentary material shall be guided by the topical guidelines in the
applicable NRC Regulatory Guide.

DOE means the U.S. Department of Energy or its duly authorized
representatives.

Electronic Docket means the NRC Information system that recelyos,
distrbutes, stores, and retrieves the Commilon's adjudicatory docket Iaterls7t

Full header means the series of descriptive fields and subject terms given to a
document or other material.

Image means a visual likeness of a document, presented on a paper copy,
microform, or a bit-map on optical or magnetic media.

Interested govemmental participant means any person admitted under



§ 2.715(c) of this part to the proceeding on an application for a license to receive and
possess high-level radioactive waste at a geologic repository operations area pursuant to part
60 of this chapter.

Integrated electronic Infoati.o1nmeans the matertal that is .madd Available
electronically to parties, potential parUesand-n+trested god ernmental participants tothe
proceeding for a license to receive and possss high-ereI radioacti vase ,t a geologic
reposltbry operations area pursuanit to pat 60 of ths cpe as part of theelctronic docket
or e ic access to documentary jniIteal' beginning In the pre-license appliation phase.

or lmnctectmmc hirnehi ~, $ i~rRgutr

pfi-eor NfulannThe'LSS a A4n~ $niectred rh- trit o1461*or nrtho~ Lit-At A himdan or Ist .^^9^ a j~t of onthol -to-carat tt ttio Turotor h

ccodov o eapat;to .h rocoo i ro' 6hail not bo
Marginalia means handwritten, printed, or other types of notations added to a

document excluding underlining and highlighting.
NRC means the U.S. Nuclear Regulatory Commission or its duly authorized

representatives.
Party for the purpose of this subpart means the DOE, the NRW staff, the host

State. any affected unitbof local governmi"`e nt' a's defined in section 2 of the NuclearWaste
Powc Act of 1982, as amended (42 U.8.O.i0i0),; -a any affected Indian Tribe as defined
1n section 2 of the Nuclear.'Waste Policy Aci6f 1982, "as amended (42U.;S.C."110101), 11A
acb tlc 60.6O 3( f-4is cfap!eF and a person admitted under § 2.1014 of this
subpart to the proceeding on an application for a license to receive and possess high-level
radioactive waste at a geologic repository operations area pursuant to part 60 of this chapter,
provided that a host State, affected unit af local government, or affected Indian Tribe shall file
a list of contentions in accordance with the provisions of §§ 2.1014(a)(2) (ii) and (iii) of this
subpart.

Personal record means a document in the possession of an individual
associated with a party, interested governmental participant, or potential party that was not
required to be created or retained by the party, interested governmental participant, or
potential party, and can be retained or discarded at the possessor's sole discretion, 'or
documents of a personal nature that are not associated with any business of the party,
interested governmental participant, or potential party.

Potential party means any person who, dunng the period before the issuance
of the first pre-hearing conference order under § 2.1021(d) of this subpart, is glvf artod
access to the Lizensing Support Systom It'erafted electionic'lnforiation and who consents
to comply with the regulations set forth in subpart J of this part, including the authority of the
Pre-License Application Presiding Officer designated pursuant to § 2.1010 of this subpart.

',Preicense :lapiicaton electo"nic ddockEt mans' the NRC 'electroni
informationthat' roiv,'i distributesi .tesand maintains NRC e or n
docket materals during the fre~lcense app'ication phase.

Pre-license application phase means the time period before the license
application to receive and possess high-level radioactive waste at a geologic repository
operations area is docketed under section 2.101(f)(3) of this part. Fot'hh purposeaof this
subpart,'this period begins on the date that * ,Piresident submits' th.s'trecomn;. Marl to



the Congress pursuant to section 114(a)(2)(A) of the Nuclear Waste Policy Act of 1982, as
amended (42 U.S.C 10134(a)(2)(A)).

Pre-License Application Presiding Officer means one or more members of the
Commission, or an atomic safety and licensing board, or a named officer who has been
delegated final authority in the pre-license application phase with jurisdiction specified at the
time of designation.

Preliminary draft means any nonfinal document that is not a circulated draft.
Presiding Officer means one or more members of the Commission, or an

atomic safety and licensing board, or a named officer who has been delegated final authority
in the matter, designated in the notice of hearing to preside.

Searchable full text means the electronic indexed entry of a document in
ASCII into the Lisning Suppor ys'tm that allows the identification of specific words or
groups of words within a text file.

Topical Guidelines means the set of topics set forth in Regulatory Guide 3.69,
Topical Guidelines for the Licensing Support System, which are Intended to guide the scope
of 'documentary material3.

52.10-02 High1 level was'nte LicenclngSupper? Sysctem,
(a) Th icnA~ing Support System r, Icn oloctA-arMnic Infontio mn-agiem

c"~tGom contolnIng thS -^ docmiWr MetOrial Of thO DOG GAd NSc conti-Mcto, and the-
matedal Gfnallto!eparpicipsa tMsend pot ntial

par~ocendthSir oontractors. Acoi t t e L nsing supportSco yto ~t~.
om i p _ _ p_ ticipri tc. andp otontao pxiec pro~doc the dcumont d'

inhe the pm LkenAcing Support Syfam tphno'Adofo ethIc an criio o
filings by' tho partieoc during the high level wasto- procooding anid ordeor iandi edcicone of &hA
Commisslon and Cemmiiclen adjudicatOr, boa;,rdC' reAteUd to tho6 procaodin-

(b) The Lioensing Suppoirt Systom ahll 14cluda Aouotr'mtra o
pi..il-g'd undOr § 2.1006 or excluded undr f thi s.bpart.

(c) Th participation ftehc State In the. Iiosng Supppirt Syetmd4o h
pr icneapplication phaco chall noaoee' ffect on the State'c exercito of Rec

ie a! Or£ t UndOr section 4 2 f thNuci~learact Polc Act, as embnded. 42

(d) This subpart chall niot afftct any i.da podont r~qht of a potentia pa*ty
interestd goVemmoentl participant OF party to rec InfoMatOn.

§ 2.1003 Sub.Rsien Availability of material-to.th LM.
(a) Beginning In the pre-cense application phase, Ssubject to the exclusions in

§ 2.1005 of this subpart and paragraphs (eb) and (dc) of this section, each potential party.
interested governmental participant or party, _h the exreption of the DOS and tho NRC,
shall eubmit lo the USS .AdmFnAT~atornake available to other potential partiesi interested
government participants or parties -

(1) Subioct lo Daraqraph (a)(31 of this. re-tion an An electronic ASCR-file,

a lquiition- for all documentary material (including circulated drafts but excluding preliminary
drafts) generated by. or at the direction of, or acquired by, a potential party, interested
governmental participant. or party r data on which cuch potontal party,? Interestod
Fovommentalipa;tg4 oF party ir. giton coeto the Liconelt
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Contemporaneous with the production of the electronic file will be an authentication statement
that Indicates where an authenticated image copy of the document can be obtained.,

() AnI image, bibliogrh hader, n'd, If avaitabs, n6'ACO o
latOF than bCl WMth fr thO licence2 ~p~ctOR Icc1mmd nerfOir.-4

chaperfora!1docmonar;material (1includiog'pimrulated drafts b~r oxldn rfmn-
druats, ge!nrted by, OrF t tho d1rtion of. GrO kqUirod bO. a poten.. o

go~ommana particpant, Or 2 par,A Cn~ or bforo dato on whichcc ptnil ot'
iteretedgvrn partiripAnt, or Paty Me gio c to t

(3) An kmage Ad dOF for dumnr nategal Incwd~d
under pamagmphrs (a)(1) of thke soeion that _et l n

Imoved) (2) The participation of the host State In tho Licnsing
d4.i the prolicense application phase shall not have any affect on the State's exercise of
is disapproval rights under secton 116(b)(2) of the Nuclear Waste Policy A, as amended,
42 U.S.C. 10136(bX2).

(3) This subpart shall not affect any Independent right of a potential party,
interested governmental participant or party to receive Information.

(b) a ecucionn 2.1095 Of this rwbpart, and subject to
ParFaphs (G) -_ 'Al Af thiro; coction, the E and the NRC sh-al Gubmit to the eL
AdFr Wt r AalrO

(1) An ASCII Ale, an image. and a bibliographlrc header, rooconably

cociccAl't-Ad drafts hu! ca-d'dinc: oroimin;Rap drnftcl oon~ritor b'* cc at tho efimtticin of tr…icJ
acquired by.' the DOE OF thO NRC after the date on which the Liconrcing Suppert Syctom Is
avlbl foF aGCeG by nther- poFlitipanc.

(2) AA ASCI file, _ _ *nd Baora hadr no lat n SIX
m~onft befor~e the lornse Spp~icaft. Is gb......d un.der 5 60.22 ofT!catrfro
docwmentar Enaoa ~cuig icltddat i't "~chdingporia;dat)gtoa
by,, Or Ot th. irctonof o aqurd hu, th OEoteNc ofn o'r b"fra th na .n8A4

-(s) -- () Each potential patInterested governmental participant, or party shall
make available In electronic Image form subFA ~, subject to the claims of privilege in
§2.1006.-an image and a bIbfi99raphG 1c todor, 'n a tOno fraMe tQ b6e 6Ctablishad';

4 ea * OF-----

accss raoco16 under i 2.4014(d)(1O) of th16 subpart, (Fo all ' grpiGi 'M44~mft~
RG~-4raphic-oriented documentary material that Includes, raw data, computer runs,

computer programs and codes, field notes, laboratory notes, maps, diagrams and
photographs which have been printed, scripted, nhand written. n
hrW cop; fr and "ICA, whle cpabl, f

kn~age-.-Text embedded within these documents need not be separately entered In searchable
full text. Such graphic-oriented documents may Include: Calibration procedures, logs,
guidelines, data and discrepancies. Gauge, meter and computer settings; Probe locations:
Logging intervals and rates; Data logs in whatever form captured; Text data sheets;
Equations and sampling rates: Sensor data and procedures; Data Descriptions; Field and
laboratory notebooks: Analog computer, meter or other device print-outs; Digital computer
print-outs; Photographs;, Graphs, plots, strip charts, sketches; Descriptive material related to
the information above.

(2) Each potential party, interested govemmental participant, or partyr4"



ftim ftame to be ectablishod by the ico rtocole under § 2.1 011(d)(10) of thic eubport,
shall vumlwmake available in an electronic fGe. subject to the claims of privilege in § 2.1006.
only a bibliographic header for each item of documentary material that is not suitable for
cntr; into the Licnring Support Syctem in image or searchable full te,.t. To Kheader shall
inGkdal urd fields and cufFical nty doecib tho inforrmation and reforGnces to
re 4tod Wnormation and accocs PFotoclc VAAonFo 3ny documientary rnaor~litransferrd

pototis ptor !torcctod ghmto A .! Ia4641 thmoiOUgh thO accocc c
ete^od by the LS Ad*emncratoF undr S ;10(d)(10) OF MthUgh ntry und fo

(2) MOhonoGoF documentary mategral desr.ibed An Ra~rpc{)~F
-~~~ 4,ft ft- r --

analyo cr o c of jwstify,' nny pa"leoul-a -rt h ^r tifco;ri
to Gther dogumenlwy material as prt oe scpo'of technical li"rk ' or *--'Cat Mn
then -BA aGpmprorat bibliGq ph!G header Shagl be 4umte o al GOf OnGt dqscribing

ttpal.ge of Information, and documot Aaora otined wihNA that P~cia g shiall b
namod and identifld.

(dc) Each potential party, interested governmental participant, or party shall suablt
make available electronically a bibliographic header for each documentary material-

(1) For which a claim of privilege is asserted; or
(2) Which ixnstitutes confidential financial or commercial information; or
(3) Which constitutes safeguards information under § 73.21 of this chapter.

-(e) in additon to the submiselon of do men Arymteral 4nAGI rgrps i-- .7
and (b) of thir c ,ion. potentil patiee, nesay

^textef-tho rt eioother potental Portb', lot- n p o pu -Ib;n44o
WA RU - ~ ~ PA...........II........M.......... , .,8 .

() submirsion of ASCIIfiloc., imager,,and lbibflorapic he iorhall bi in
aoordanco., wih ctblcd crieria.

(gd) Basic licensing documents generated by DOE, such as the Site
Characterization Plan. the Environmental Impact-Statement, and the license application, or by
NRC such as the Site Characterization Analysis, and the Safety Evaluation Report. shall be

_fbriiitegthe4$4fFiRkAtat0F made available In electronic form by the respective
agency that generated the document.

(h) (1) 0dWURtin Of 1114 PplicatiOn fQF a Iiccneo to raoo': ndpcsr
hihlu adioactiv u.'ato at a geologkc raer op/4rir eporaon-aa-hlIb.po it

w~4-Supa~ J f tir part unloss the NJRC ILSS A drnnlstratori haortfdo toasct

f:lhmr withe is; oblAin ts lnse thts s .ct' n

afterhis .r herappoitmentunde i .91o his upat
_usa~~ XGompfir wf#*- fte obl Ar .fwn6

h .
(2) IThe 'A5 Amclnistratc ahll Iciluca rtto nrptf thi or ho

Hea WFM

evaluation of E omlInS u r raph (h)(1) of thiNs ne. alcKt IA

p u mchievogsaubstantialofmplgonk

(iii) The LSS &Adml-4tratc chafl cicL aroeah evaluation prepared-



p~qsua#. to paragraph (h)(2)(i) of this section, 4ind ths v.uite'op epot pmparod pyrwLaint to
p~aragraph (h)(2)(iiq of thi setion, to potntial_ parie cth htgh tovo Me.ot procoo.dig.
I-'ooru1 poruoc may suUMtt cOM~ntc CA OF oD _FIorG to MO oCIVVauonc PrnPaOaG PUMu2Rn

Corn-anc r o~otinrotfl~d itinthi tiie -A~'ar gitPop

re Wa !icerno to Froeivo a.d poccM-h o ~docim" AseAt a sgeologi

sp~4or; peationS S npa zlT be i uo yc2p 3o hspr
(ti) Ifc~bog~o tothec!.~n1I;Io of-SUG" Dp~~RuA4Br.

SubpSrt G3 of thTs part, the LSS .AMinheratc ;eustecriAon doe rbdIprarh

£2hp(1t e f this2 pOUArthmy e ucod In he po1ed

§2.1004 Amendments and additions.

(a) Wit:n uiby days'afte; a dccIment ha & boon entered intgo he Licnening
upotyC%.om by the L~SGAdFminie&trator dur4g tMG pFo llanco GIPPflcati phase, and

lihnf-' aws after- a dcumn~t hes-r aonotrdkh~w~n~poSse-yi

ooI2t &Gotst tlerlfy tha th do mont hap- IeIc -ff4.red-- ^^rroctPI". on% hl ntf
LGS A.dminis-b-M-F Of RAnY Giror In * otrw

W~ Aftat #h Limo -~c reefo _; ".imcflrintin In -- mi ramnh'tal of #t1ia Andian

the

copGG dM rA nt enOF ICM' M AShl

(2) GIbmth--t a b UiogrFaPhlc haderF Wo tIh. -ccrtcd vaerson theit identifa:a'

() The LGS AdFlnictra2rIhnlI cnsWr tht h b6cg6hkhdeFUF MGh
o4;uinal docuetcefb ta orc~dwzo sot iteLcnesn iup sytm--If 'a'0; hl .s~ 4 a A Po f4M

(G) (1) *A siritrsat 'bl r;ry4c o~ fa oueti h
LlooAclnp Suppert Sydeom lo the WS MAminrMtrto. fo- on0 It t1L-1, ~gSupr

nldte as oh separra__ _ hmNt.ori~1n.. -oumn .pcfo t.a - o .ion ...,. -Lo en, r i)nt-. o th, .nu..n{..u,..;. .i.

(d) Any document that has not-been c m Licenn
C~Pod yGW.a provided to other parties In electronic form must be identified hin anelectric

ns , " j_ 't"A

noeand made avalable for hspection and copying i d C ity
the potential party, interested govemmental participant, or party responsible for the
submission of the document within two days after rts o-G'usion har been identI44 It has
been requested unless some other time is approved by the Pre-License Application Presiding
Officer or the Presiding Officer designated for the high-level waste proceeding; provided,
however. that the time azowed F sub.mntal-under this paragraph will be stayed pending
Officer action on a motion to extend the time edaiabmittal.



4

§ 2.1005 Exclusions.
The following material is excluded from the requirement to provide electronic

access __,m entry Wo th Licensing Suppert Gtm, either !hrough lnhia! enty pursuant to §
2.1003 of this subpart, or through derivative discovery pursuant to § 2.1019(i) of this subpart-

(a) Official notice materials;
(b) Reference books and text books;
(c) Material pertaining exclusively to administration, such as material related to

budgets, financial management, personnel, office space, general distribution memoranda, or
procurement, except for the scope of work on a procurement related to repository siting,
construction, or operation, or to the transportation of spent nuclear fuel or high-level wasto;

(d) Press clippings and press releases:
(e) Junk mail;
(f) Preferences cited in contractor reports that are readily available;
(g) Classified material subject to subpart I of this part;
(h) Readily available references, such as journal articles and -proceedings,. which

may be subject to copyright.

§ 2.1006 Privilege.
(a) Subject to the requirements in § 2.1003(dc) of this subpart, the traditional

discovery privileges recognized in NRC adjudicatory proceedings and the exceptions from
disclosure in § 2.790 of this part may be asserted by potential parties, interested
governmental participants, and parties. In addition to Federal agencies, the deliberative
process privilege may also be asserted by State and local government entities and Indian
Tribes.

(b) Any document for which ra claim of privilege is asserted, but is denied in whole
or in part by the Pre-License Application Presiding Officer or the Presiding Officer, must be
provided in electronic form subanle4by the party, interested governmental participant, or
potential party that asserted the claim to-

(1) The L5S~ Mmin tcr for entry into tho Lcnclg npotSyo It
oThe other p'rpant; or

(2) To the 155 Admnnitof or to the Pre-License Application Presiding
Officer or to the Presiding Officer, for entry into a Protective Order file, if the Pre-License
Application Presiding Officer or the Presiding Officer so directs under § 2.1010(b) or §
2.1018(c) of this subpart.

(c) Notwithstanding any availability of the deliberative process privilege under
paragraph (a) of this section, circulated drafts not otherwise privileged shall beprovided for
electronic access Purt for snti in MO Iaensing SiOrt4 Sys" pursuant to §5
2.1003(a) Of this subpart.

§ 2.1007 Acceos.
(a) (1) Temilnals-fr'A system to provkde 6lectronic access to the grated

electronio Information tAud hoadjr for 61 doumoqntin thfbo Icmncing sP r
thP pro 166o'h images of the nn s shall
be provided at the headquarters of DOE, and at all DOE Local Public Document Rooms
established in the vicinity of the likely candidate site for a geologic repository, beginring In
the pre-license application phase.



(2) T2)rnil for-A system to provide electronic access to Xl heem for
al-the integrated electronic information documents in tho LcongSuppo SYtOM d_
fto pro flcopre applicotion phare, Melmgc ftono r'cged documents of NRC, shall
be provided at the headquarters Public Document Room of NRC, and at all NRC Local Public
Document Rooms established in the vicinity of the likely candidate site for a geologic
repository, and at the NRC Regional Offices, beginning in the pre-license application phase-r
incIUdiA9 thO UaRoiiUM WYovr F40ld W-fico in Denver, Coloodc.

(3) The systerns for electronfc access4erinale specified in paragraphs
(a)(1) and (a)(2) of this section shall include lminals Iocations at Las Vegas, Nevada; Reno,
Nevada: Carson City, Nevada: Nye County, Nevada; and Lincoln County, Nevada.

(41 ) _e Th hdrs espocfld in p opt toa ) en _ (_)f thi_ s_ o

shanl b ava311llaiO rn th. c"rn ur trime i Lhoedha no tor wr rnado ievaiiiuoi w ma polenuai~
pirties, paOrtes, and Iritoocto QY841riMcnto PQotIcp2Atc.-

dorumenlc in the Uicancing upots~tem, not prv'.gduno sU~i 24 o0~ ho!b
15h5L Admintror ad lthOlcationstper

(a)(2) of thi coto te notice of hearig has beon lssued urttto§21()8)OrF
2.405(a)(5) on; an appric-at-ion far a ficenee to'rocolv apd p050C h----o odoct''waste Gt a geologc rpcsior; oPIroUioi oo.

(b) Public availability of paper and electronic copies of the records GpecGfed, In
porogroph (a) of ths secton, as well as duplication fees. and fee waiver for those records,
will be govemned by the Freedom of Information Act regulations of the respective agencies.

(6) A~ccss to Lhe LicoAsing Suppor~t SYOStm 1Fr POtont~ol pp!"ticcjntpFroctd
gog:ommental portlopant, and partioc wig be rOvi~ded in khe follov*inMoneor

(1) Fult tWM ceorch capabilt~y thmoLqh dial up oooc frm ramot coli
at thO rogUoctor' SxponSo:

(3) Th a cpabi~ty to eloolmrnica HyL requeset a 0poprcp f, douot
the time Of or:

(4) Gonoic9 f Ao * iz:r for thMA paper sop fAF am d edrpogh (413-
of hit cotin fr rguotos vioeco the 4oritorl-o In 5.41 of hI~sut

(ic) Documents to which electronic access has been proield by other pMartes,
potential parties, or interested governmental participants usu tot thsM i
to the LSn Licensing up shall not be considered
as agency records of the ISS AflnctrarNuclear Regulatory Comimissl6n or the
Departnent of Energy unless and until they hase been enterd Into the ds of the
proceeding pursuant to §2.702 for purposes of the Freedom of Information Act (FOIA), 5
U.S.C. 552 an i-sf such documents remain under the custody and control of the agency
or organization that identified submie4he documents o 155 AdicrWto. Requests
for access pursuant to the FOIA to documents submitted by a federal agency shall be
transmitted to that Federal agency.

§ 2.1008 Potential parties.
(a)-Any person who complies with the regulations set forth in thissubprt.

Including § 2.1003 and agrees to comply wlth.the orders of the Pre-LUcense lication
Pnrsiding Officer designated pursuant to § 21010 of this subpart may haveelectronic access
to the Integrated electronic Information made available pursuant to this subpart Ihn t- pre-
rcense applicaton phase. A prson m pti tho P~a LwceApp.'
Q d- aF# t S 2.1010 of this subpart fGr accocs to -proicenSin



kGITAtion. to thO Liocn up rit Setor
(b) A petiton mut At ot y.'h p iaitri the intorecGt ^f th petitione-ln

nnG ~erscc to UoorASfng Supot - co ~ Afth p2rticutar rforonco to
(1) USe MGfooe co u I .0V1(c) (1). (2), and (3) of this cubpart as

detorm nod In Fefere t hctpio 1juldoflnoe In the eppgioable NRC Regubator Guide, or
2odew uined in Fefornco to tho

(c) The Pro L-cnc AppUic4ti Prodding MOWfe Shall, In; ruling on e pGOtiin for
occccconidr- the factor !otforth In Paragraph (b) of thi 1iGG9ion.

() Any peRuon VA1oua Petftlo fo ococI PProd puruuimnt to paragrph (c) 0?
SN ato hagt eornPly %4th the Mou3ln cosotqI hccbpart. In -cng~2.03and

egre to ompt with the ores the Pro Liconso Application P ec-din OGFfie designte
purcunt t ~ 21010 of thiG cubpait.

§ 2.1009 Procedures.
(a) Each potential party, interested governmental participant, or party shrll-

(1) Designate an official who will be responsible for administration of its
responsibirfty to provIe electronic files of documentary material LIcpnsing Suppol System

(2) Establish procedures to implement the requirements in § 2.1003 of this
subpart;

(3) Provide training to its staff on the procedures for implementation of the
responsibility to provide electronic files of documentary material ieonsing Suppot System

(4) Ensure that all documents carry the submitters unique identification
number;

(5) Cooperate with the advisory review process established by the LSS
Admrinitrior NRC pursuant to § 2.1011(ec) of this subpart.

(b) The responsible official designated pursuant to paragraph (a)(1) of this section
shall certify to the Pro-License Application Presiding Officer toeGLSS AdmInlitrator, at clx
uiet49tarvalr designated by the LSS Admincstsatr, that the procedures specified in
paragraph (a)(2) of this section have been Implemented, and that to the best of his or her
knowledge, the documentary material specified in § 2.1003 of this subpart has been identified
and made electronically available. Upon order of a duty appointed presiding officer, the
responsible official shall update this certification. mit Me _ingSupped-ystem.

§ 2.1010 Pre-License Application Presiding Officer.
(a) (1) The Commission may designate one or more members of the

Commission, or an atomic safety and licensing board. or a named officer who has been
delegated final authority on the matter (Pre-License Application Presiding Officer) to rule on
eamFeltlons for ar.as to the LIcansing Support System Gubrmittd uno- Sf2.400-isputes
over the enuy electronic availability of documents during the pre-license application phase,
including disputes relating to privilege; de rlating to the LSS

_dmnitaor declslon on cubrtantal compliance purcuant to 2.1003(h): discovery
dicuto: dspues obtngto 00O66c eet the Liconcing Gupoort System; disputes relating to the
dcs~n ad doolcmon of the Wcen....... ppodt system by DOE or. the operation of the-

Wiconing _r St b? th LSS d tGF undeF 1 011, incudin nd disputes
relating to the implementation of the recommendations of the-1SS Advisory Review Panel



established under § 2.1011(e).
(2) The Pre-License Application Presiding Officer shall be designated ch

months before arcceci to the Licontng Support $Mom he Integrated electronic Information
is scheduled to be available.

(b) The Pre-License Application Presiding Officer shall rule on any claim of
document withholding to determine-

(1) Whether it is documentary material within the scope of this subpart;
(2) Whether the material is excluded _om entr'o the Uconsing SUPp

System under § 2.1005 of this subpart;
(3) Whether the material is privileged or otherwise excepted from

disclosure under section 2.1006 of this subpart;
(4) If privileged, whether it is an absolute or qualified privilege;
(5) If qualified, whether the document should be disclosed because it is

necessary to a proper decision in the proceeding;
(6) Whether the material should be disclosed under a protective order

containing such protective terms and conditions (including affidavits of nondisclosure) as may
be necessary and appropriate to limit the disclosure to potential participants. interested
governmental participants and parties in the proceeding, or to their qualified witnesses and
counsel. When Safeguards Information protected from disclosure under section 147 of the
Atomic Energy Act, as amended, is received and possessed by a potential party, interested
governmental participant, or party, other than the Commission staff, it shall also be protected
according to the requirements of § 73.21 of this chapter. The Pre-License Application
Presiding Officer may also prescribe such additional procedures as will effectively safeguard
and prevent disclosure of Safeguards Information to unauthorized persons with minimum
impairment of the procedural rights which would be available if Safeguards Information were
not involved. In addition to any other sanction that may be imposed by the Pre-License
Application Presiding Officer for violation of an order pertaining to the disclosure of
Safeguards Information protected from disclosure under section 147 of the Atomic Energy
Act, as amended, may be subject to a civil penalty imposed pursuant to § 2.205. For the
purpose of imposing the criminal penalties contained in section 223 of the Atomic Energy Act,
as amended, any order issued pursuant to this paragraph with respect to Safeguards
Information shall be deemed an order issued under section 161b of the Atomic Energy Act.

(c) Upon a final determination that the material is relevant, and not privileged.
exempt from disclosure, or otherwise exempt from aw, !nto the Liconcing Suppod S~Gtom
production under § 2.1005 of this subpart, the potential party, interested governmental
participant, or party who asserted the claim of withholding must make 'vbmit-the document
available in accordance with the provisions of this subpart to the LPF AdmInWFtwfithin two
days oroty INt LicOSlng .

(d) The service of all pleadings, diccovory requcsts and answers, orders, and
decisions during the pre-license application phase shall be made according to the procedures
specified in § 2.1013(c) of this subpart and entered Into the pre-license 'application elctronic
docket.

(e) The Pre-License Application Presiding Officer shall possess all the general
powers specified in §§ 2.721(dc) and 2.718,

(f) The Commission, in designating the Pre-License Application Presiding Officer
in accordance with paragraphs (a) (1) and (2) of this section, shall specify the jurisdiction of
the Officer.



§ 2.1011
AG

Management of Electronic Information LS$ manage=ent an

(a) die Lcensing Support System shag be afdmnktord byt LS$
who-Electronic document productin and the electronic docket will be subject the
provisions of tUis subpart.dos4Ated within, cix days a'r th ocr Ca iti: f th- ui.

(b)-.fl- Corstent Wth the FOqRont nr WbO44, Ond

wi~th f L=SS-A&WIArWDOGhlb Adm spcroAsblr, h ds o-h
NRC, DOE, parties, and potential parties participating in accordance kth tlhepvsn of
this subpart shall be respons.ble for obtaining the computer system necessary to c impty with
the requirements for electronic document production and service. I h g
Suppo~ystef% inr.IwdiR9 the pmrmotf comut h2rFr n or.oo n,~1h~
GOncUFnR-onc of the WSS W'iitrtr the folow n odolg and prcromnaA at a-, culmont A'''
AegesarSy t_ mhe ULiAIng Sulppor SY&te.

(2) WtIi retpect to the pr Aom undcrtA^_l o p rtp
)(1) of this section. a rcprecentaio of the LSS; Adm ontbe

-of te Sue-Evalution thatnel Controlle bFyw any atftrco oonoftpriiat

ndthat ofiscnrcos
(2) ti'Thing Ine th ^bprt r^luliD^ItC% 'AJk
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nd, mainta nc e ;th 4Lc uts Gytor

(2) NldontU in #* esoprod toa~ p-02 p' DnyOdeg-rpcurm cin
neoe~y~o-an, OF 4AWFtlOGWOcn OYAOand oeationimn oftaiie acina hsppt ytj-not

(pndn )G Con-Qsult. _'t 0 nth eineddooomnIf h i.co

ur~sr ~ 2.1003(h)

(d) The LS$ ASai' tnten o the M d be

(0) th Iptc__ _h

asinr usrpasod T Zt cds

- (3) Wenfyma
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(1 0) Establish Gococse protGoQCol for row.A data, fiold notps, eqnd other itom
cwee''rd b' 2.4003(c) af hi sprt:

(14) tAtn Gal the horuen out t tbol. For the Inr Suppart

(12) Estabamh and IFmplemen a Lroinlng prrm for Liconcing Support

(13) Pro~ido support ctaef to ult uccra Of the Lrensigg Support Systm:
(V4) Other- d arie rc pec.fd in thig cUbPerOrI1 aaocory for Lfcosf

Supor S~cMm epeotfin and maintoennce.'
0 (1) The L*8tG Secretary of the Commission shall establish an

LGGAdvisory Review Panel composed of the LGS Advisory Committee members identified in
paragraph (ec)(2) of this section who wish to serve. wfthin 4bot da" AOF dorig on of tho
LSdmink'tatOF PUMbant to Paegraph (a) of thk Anction. The LS$ Administreo The

Secretary shall have the authority to appoint additional representatives to the Advisory
Review Panel consistent with the requirements of the Federal Advisory Committee Act. 5
U.S.C. app. 1, giving particular consideration to potential parties, parties, id interested
governmental participants who were not members of the NRC HLW Licensing Support
System Advisory Committee.

(2) Pending the octakl^hmont of the -SS Advisory RbYIOeW no un eo
prgph(e)(4) of this GeOctin, (ho NRC Wifloctblih oTe Licenoin Suppo 6"to_Th heWO

Advisory Committee wiiee-membership will initially include the State of Nevada, a coalition
of affected units of local government in Nevada who were on the NRC High-Level Waste
Licensing Support System Advisory Committee, DOE, NRC, the National Congress of
American Indians. the coalition of national environmenal groups who were on the NRC
High-Level Waste Licensing Support System Advisory Committee and such other members
as the Commission may from time to time designate to perform the responsibilities in
paragraph (fd) of this section.

(fd) (1) The LGSAdvisory Review Panel shall provide advice to-(i) DOENRG on
the fundamental issues of #w doc)9A a _d- _ kaepm tof the computer system necessary to
use the integrated electronic Information effective thx cuppo rt S0ctom
under paragraph (b) of this section; and

(ii) The LSS Adm zeW Secrear of XtheCommission on the
operation and maintenance of the electronic docket Ilng Support %'kcom under the
Comirsslon's Rules of Practice (10 CFR Part 2) .- t.

(2) The responsibilities of the LSS-Advisory Review Panel shall include
advice on-(i) Fonnat standards for the subi roviing electronic access to
documentary material to Lpepretsnyste- by.-the parties, interested
governmental participants, or potential parties- G- c

(ii) The procedures and standards for the electronic transmission of
filings, orders, and decisions during both the pre-license application phase and the high-level
waste licensing proceeding;

(iAi c Gess pvtorols for reiN: d3U, Peld notesD, end other

cvrr Td air Ms} ey_ _

2~ .003 (G) of thin rubport

Recoabt roquiromontP for dr.thcorlofupi'o,
wti'e, dkitprc,' Imeo d-~o guor, Fesponcoe, and "user frAnd'"dl;

___________i_->__ _ *-Other duties as specified in this subpart or as directed by the
Secretary of the Comrnlsslmg AdMinlStratOr.



§ 2.1012 Compliance.
(a) In addition to the requirements of § 2.101(f) of this part, the Director of the

NRC Office of Nuclear Materials Safety and Safeguards may determine that the tendered
application is not acceptable for docketing under this subpart, if the Secretary of the
Commission determines that it can not be effectively accessed through the Commission's
electronic docket.LSS Adminqtrtor hac no iccuo Eorict d6ccrbed in

(b) (1) A person, including a potential party granted-given access to the
Licensing Support Sytcm :ntegrated electronic information under § * 44.OO0 this subpart,
shall not be granted party status under § 2.1014 of this part, or status as an interested
governmental participant under § 2.715(c) of this part, if it cannot demonstrate substantial
and timely compliance with the requirements of § 2.1003 of this subpart at the time it
requests participation in the high-level waste licensing proceeding under either § 2.1014 or §
2.715(c) of this part.

(2) A person denied party status or interested governmental participant
status under paragraph (b)(1) of this section may request party status or interested
governmental participant status upon a showing of subsequent compliance with the
requirements of § 2.1003 of this subpart. Admission of such a party or interested
governmental participant under § 2.1014 of this subpart or § 2.715(c) of this part,
respectively, shall be conditioned on accepting the status of the proceeding at the time of
admission.

(c) The Presiding Officer shall not make a finding of substantial and timely
compliance pursuant to paragraph (b) of this section for any person who is not in compliance
with all applicable orders of the Pre-License Application Presiding Officer designated
pursuant to § 2.1010.

(d) Access to the pre-icrnse application electronic'docket or theielectronic docket
Licqnsinq Support System r.ay be suspended or terminated by the Pre-License Application
Presiding Officer or the Presiding Officer for any potential party, interested governmental
participant or party who is in noncompliance with any applicable order of the Pre-License
Application Presiding Officer or the Presidcng Officer or the requirements of this subpart.

§ 2.1013 Use of the electronic docket LSS-during the adjB4Ieaty proceeding.
(a) (1) Pursuant to § 2.702, the Secretary of the NRC will maintain the official

docket of the proceeding on the application for a license to receive and possess waste at a
geologic repository operations area.

(2) Commencing with the docketing of the license application in En
electronic form to r3ceive and possess high-level radioactive waste at a geologic repository
operations area pursuant to part 60 of this chapter, th LSS Administrato '
fire within tho Licnnhe Secretary, upon determining at the apton
can be property accessed under the Commission's exlctronic docket rules, will establish en
electronic docket to contain the official record materials of the high-level radioactive waste
licensing proceeding in searchable full text, or for material that is not suitable for entry in
searchable full text, by header and image, as appropriate.

(b) Absent good cause, all exhibits tendered during the hearing must have been
made available to the pasties in electronic formorm-orod into the Ling ;Upport Sycbm
before the commencement of that portion of the hearing in which the exhibit will be offered.
The official rcerd fie electronic docket ir4hiGeLo=in Suppor S twill contain a list of
all exhibits, showing where in the transcript each was marked for identification and where it
was received into evidence or rejected. Transcripts will be entered into the electronic docket



LiGG~ci9-S Ippogl System by,' thpLSS Adminiatrr on a daily basis in order to provide
next-day availability at the hearing.

(c) (1) All filings in the adjudicatory proceeding on the license application to
receive and possess high-level radioactive waste at a geologic respository operations area
pursuant to part 60 of this chapter shall be transmitted electronically by the submitter to the
Presiding Officer, parties, the L S;-Ad stmto and the Secretary, according to established
format requirements.

Parties and interested governmental participants will be required to use
a password security code for the electronic transmission of these documents.

(2) Filings required to be served shall be served upon either the parties
and interested governmental participants, or their designated representatives. When a party
or interested governmental participant has appeared by attorney, service must be made upon
the attorney of record.

(3) Service upon a party or interested governmental participant is
completed when the sender receives electronic acknowledgment ("delivery receipt") that the
electronic submission has been placed in the recipient's electronic mailbox.

(4) Proof of service, stating the name and address of the person on whom
served and the manner and date of service, shall be shown for each document filed, by-

(i) Electronic acknowledgment ("delivery receipt"); or
(ii) The affidavit of the person making the service; or
(iii) The certificate of counsel.

(5) .Ono ,c'gnd puporn. nh beO .'ed

. (63) - All Presiding Officer and Commission issuances and orders will be
transmitted electronically to the partiesr and interested governmental participantsand4 the

(d) Online access to the electronic docket-IqeiiceR0 S40por SE;tem, including a
Protective Order File if authorized by a Presiding Officer, shall be provided to the Presiding
Officer, the representatives of the parties and interested governmental participants, and the
witnesses while testifying. for use during the hearing.

Use of paper copy and other images will also be permitted at the hearing.

§ 2.1014 Intervention.
(a) (1) Any person whose interest may be affected by a proceeding on the

application for a license to receive and possess high-level radioactive waste at a geologic
repository operations area pursuant to Part 60 of this chapter and who desires to participate
as a party shall file a written petition for leave to intervene. In a proceeding noticed pursuant
to § 2.105 of this part, any person whose interest may be affected may also request a
hearing. The petition and/or request, and any request to participate under § 2.715(c) of this
part, shall be filed within thirty days after the publication of the notice of hearing in the
Federal Register. Nontimely filings will not be entertained absent a determination by the
Commission, or the Presiding Officer designated to rule on the petition andlor request, that
the petition and/or request should be granted based upon a balancing of the following factors,
in addition to satisfying those set out in paragraphs (a)(2) and (c) of this section:

(i) Good cause, if any, for failure to file on time;
(ii) The availability of other means whereby the petitioners interest

will be protected;



(iii) The extent to which the petitioner's participation may reasonably
be expected to assist in developing a sound record:

(iv) The extent to which the petitioner's interest will be represented
by existing parties;

(v) The extent to which the petitioner's participation will broaden the
issues or delay the proceeding.

(2) The petition shall set forth with particularity-
(i) The interest of the petitioner in the proceeding, and how that

interest may be affected by the results of the proceeding, including the reasons why
petitioner should be permitted to intervene, with particular reference to the factors in
paragraph (c) of this section;

(ii) A list of the contentions that petitioner seeks to have litigated in
the matter;

(iii) With respect to each contention:

(A) A specific statement of the issue of law or fact to be
raised or controverted.

(B) A brief explanation of the basis of the contention.
(C) A concise statement of the alleged facts or expert opinion

that support the contention and on which the petitioner intends to rely in proving the
contention at the hearing, together with references to those specific sources and documents
of which the petitioner is aware and on which the petitioner intends to rely to establish those
facts or expert opinion.

(D) Sufficient information to show that a genuine dispute
exists with the applicant on a material issue of law or fact.

This showing must include reference to the specific
documentary material that provides a basis for the contention, or if the petitioner believes that
any documentary material fails to contain information on a relevant matter as required by law,
the identification of each failure and the supporting reasons for the petitioner's belief. In
determining whether a genuine dispute exists on a material issue of law or fact, a dispositive
factor shall be whether the contention, if proven, would be of no consequence in the
proceeding because it would not entitle the petitioner to relief.

(E) The specific regulatory or statutory requirement to which
the contention is relevant.

(3) Any petitioner who fails to satisfy paragraphs (a)(2) (ii) and (iii) of this
section with respect to at least one contention shall not be permitted to participate as a party.

(4) Any party may amend its contentions specified in paragraph (a)(2)(ii) of
this section. The Presiding Officer shall rule on any petition to amend such contentions based
on the balancing of the factors specified in paragraph (a)(1) of this section, and a showing
that a significant safety or environmental issue is involved or that the amended contention
raises a material issue related to the performance evaluation anticipated by §§ 60.112 and
60.113 of this chapter.

(b) Any party or interested governmental participant may file an answer to a
petition for leave to intervene or a petition to amend contentions within twenty days after
service of the petition.

(c) Subject to paragraph (a)(3) of this section, the Commission, or the Presiding
Officer designated to rule on petitions to intervene and/or requests for hearing shall permit
intervention, in any hearing on an application for a license to receive and possess high-level
radioactive waste at a geologic repository operations area, by an affected unit of local
government as defined in section 2(31) of the Nuclear Waste Policy Act of 1982, as



amended. 42 U.S.C. 10101. In all other circumstances, the Commission or Presiding Officer
shall, in ruling on a petition for leave to intervene, consider the following factors. among other
things:

(1) The nature of the petitioners right under the Atomic Energy Act to be
made a party to the proceeding;

(2) The nature and extent of the petitioner's property, financial, or other
interest in the proceeding;

(3) The possible effect of any order that may be entered in the proceeding
on the petitioners interest;

(4) The failure of the petitioner to participate as a potential party in the
Lioensl;; Suppiret Syctemre-licensd application phase.

(5) In determining whether a genuine dispute exists on a material issue of
law or fact, whether the contention, if proven, would be of no consequence in the proceeding
because it would not entitle petitioner to relief.

(d) An order permitting intervention and/or directing a hearing may be conditioned
on such terms as the Commission, or the designated Presiding Officer may direct in the
interests of:

(1) Restricting irrelevant, duplicative, or repetitive evidence and argument,
(2) Having common interests represented by a spokesman, and
(3) Retaining authority to determine priorities and control the compass of

the hearing.
(e) In any case in which, after consideration of the factors set forth in paragraph

(c) of this section. the Commission or the Presiding Officer finds that the petitioner's interest
is limited to one or more of the issues Involved in the proceeding, any order allowing
intervention shall limit the petitioner's participation accordingly.

(f) A person permitted to intervene becomes a party to the proceeding, subject to
any limitations imposed pursuant to paragraph (e) of this section.

(g) Unless otherwise expressly provided in the order allowing intervention, the
granting of a petition for leave to intervene does not change or enlarge the issues specified in
the notice of hearing.

(h) If the Commission or the Presiding Officer determines that any of the admitted
contentions constitute pure issues of law, those contentions must be decided on the basis of
briefs or oral argument according to a schedule determined by the Commission or the
Presiding Officer.

§ 2.1015 Appeals.
(a) No appeals from any Pre-License Application Presiding Officer or Presiding

Officer order or decision issued under this subpart are permitted, except as prescribed in
paragraphs (b), (c), and (d) of this section.

(b) A notice of appeal from (1) a Pre-License Application Presiding Officer order
issued pursuant to § 2.1010, (2) a Presiding Officer First or Second Prehearing Conference
Order issued pursuant to § 2.1021 or § 2.1022, (3) a Presiding Officer order granting or
denying a motion for summary disposition issued in accordance with § 2.1025 of this part, or
(4) a Presiding Officer order granting or denying a petition to amend one or more contentions
pursuant to § 2.1014(a)(4). must be filed with the Commission no later than (10) days after
service of the order. A supporting brief must accompany the notice of appeal. Any other
party, interested governmental participant, or potential party may file a brief in opposition to
the appeal no later than ten days after service of the appeal.

(c) Appeals from a Presiding Officer initial decision or partial initial decision must



be filed an ed before the Commission in accordance with the following requirements.
Notice of appeal. Within ten (10) days after service of an initial decision,

any party m., .ae an appeal to the Commission by filing a notice of appeal. The notice shall
specify:

(i) The party taking the appeal; and
(ii) The decision being appealed.

(2) Filing appellant's brief. Each appellant shall file a brief supporting its
position on appeal within thirty (30) days (40 days if Commission staff is the appellant) after
the filing of notice required by paragraph (a) of this section.

(3) Filing responsive brief. Any party who is not an appellant may file a
brief in support of or in opposition to the appeal within thirty (30) days after the period has
expired for the filing and service of the brief of all appellants. Commission staff may file a
responsive brief within forty (40) days after the period has expired for the filing and service of
the briefs of all appellants. A responding party shall file a single responsive brief regardless
of the number of appellants' bdefs filed.

(4) Brief content. A brief in excess of ten (10) pages must contain a table
of contents. with page references, and a table of cases (alphabetically arranged), statutes,
regulations, and other authorities cited, with references to the pages of the brief where they
are cited.

(i) An appellant's brief must clearly identify the errors of fact or law
that are the subject of the appeal. An intervenor-appellant's brief must be confined to issues
which the intervenor-appellant placed in controversy or sought to place in controversy in the
proceeding. For each issue appealed, the precise portion of the record relied upon in support
of the assertion of error must also be provided.

(ii) Each responsive brief must contain a reference to the precise
portion of the record which supports each factual assertion made.

(5) Brief length. A party shall not file a brief in excess of seventy (70)
pages in length, exclusive of pages containing the table of contents, table of citations and
any addendum containing statutes, rules, regulations, etc. A party may request an increase of
this page limit for good cause. Such a request shall be made by motion submitted at least
seven (7) days before the date upon which the brief is due for filing and shall specify the
enlargement requested.

(6) Certificate of service. All documents filed under this section must be
accompanied by a certificate reflecting service upon all other parties to the proceeding.

(7) Failure to comply. A brief which in form or content is not in substantial
compliance with the provisions of this section may be stricken, either on motion of a party or
by the Commission on its own initiative.

(d) When, in the judgment of a Pre-License Application Presiding Officer or
Presiding Officer, prompt appellate review of an order not immediately appealable under
paragraph (b) of this section is necessary to prevent detriment to the public interest or
unusual delay or expense, the Pre-L icense Application Presiding Officer or Presiding Officer
may refer the ruling promptly to the Commission, and shall provide notice of this referral to
the parties, interested govemmental participants, or potential parties. The parties, interested
governmental participants, or potential parties may also request that the Pre-License
Application Presiding Officer or Presiding Officer certify, pursuant to § 2.718(i) of this part,
rulings not immediately appealable under paragraph (b) of this section.

(e) Unless otherwise ordered, the filing of an appeal, petition for review, referral,
or request for certification of a ruling shall not stay the proceeding or extend the time for the
performance of any act.



§ 2.1016 Motions.
(a) All motions shall be addressed to the Commission or, when a proceeding Is

pending before a Presiding Officer, to the Presiding Officer. All motions, unless made orally
on the record, shall be filed according to the provisions of § 2.1013(c) of this subpart.

(b) A motion shall state with particularity the grounds and the relief sought, and
shall be accompanied by any affidavits or other evidence relied on, and, as appropriate, a
proposed form of order.

(c) Within ten days after service of a motion a party, potential party, or Interested
governmental participant may file an answer In support of or in opposition to the motion,
accompanied by affidavits or other evidence. The moving party shall have no right to reply,
except as permitted by the Presiding Officer or the Secretary or the Assistant Secretary.

(d) The Presiding Officer may dispose of motions either by order or by ruling orally
during the course of a prehearing conference or hearing.

(e) Where the motion in question is a motion to compel discovery under
§ 2.720(h)(2) of this part or § 2.1018(f) of this subpart, parties, potential parties, and
interested governmental participants may file answers to the motion pursuant to paragraph
(c) of this section. The Presiding Officer in its discretion, may order that the answer be given
orally during a telephone conference or other prehearing conference, rather than filed
electronically. If responses are given over the telephone the Presiding Officer shall issue a
written order on the motion which summarizes the views presented by the parties, potential
parties, and interested governmental participants unless the conference has been
transcribed. This does not preclude the Presiding Officer from issuing a prior oral ruling on
the matter which is effective at the time of its issuance, provided that the terms of the ruling
are incorporated in the subsequent written order.

§ 2.1017 Computation of time.

In computing any period of time, the day of the act, event, or default after
which the designated period of time begins to run is not included. The last day of the period
so computed is included unless It is a Saturday,'Sunday, or legal holiday at the place where
the action or event is to occur, in which event the period runs until the end of the next day
which is neither a Saturday, Sunday, nor holiday. Whenever a party, potential party, or
interested governmental participant, has the right or is required to do some act within a
prescribed period after the service of a notice or other document upon it, one day shall be
added to the prescribed period. If the electronic eocke' -lconcing Suppor $'.,'c
unavailable for more than four access hours of any day that would be counted in the
computation of time, that day will not be counted in the computation of time.

§ 2.1018 Discovery.
(a) (1) Parties, potential parties, and interested governmental participants In

the high-level waste licensing proceeding may obtain discovery by one or more of the
following methods: Access to the documentary material k id

abmlttednmade available pursuant to § 2.1003 of this subpart; entry upon land for inspection,
access to raw data, or other purposes pursuant to § 2.1020 of this subpart; access to, or the
production of, copies of documentary material for which bibliographic headers only have been
submitted pursuant to § 2.1003 (Gb) and (de) of this subpart; depositions upon oral



examination pursuant to § 2.1019 of this subpart; requests for admission pursuant to § 2.742
of this subpart; informal requests for information not made electronically available Inhte
Licenciri Support SYCtor, such as the names of witnesses and the subjects they plan to
address; and interrogatories and depositions upon written questions, as provided in
paragraph (a)(2) of this section.

(2) Interrogatories and depositions upon written questions may be
authorized by order of the discovery master appointed under paragraph (g) of this section, or
if no discovery master has been appointed, by order of the Presiding Officer, in the event that
the parties are unable, after informal good faith efforts, to resolve a dispute in a timely
fashion concerning the production of information.

(b) (1) Parties, potential parties, and interested governmental participants,
pursuant to the methods set forth in paragraph (a) of this section. may obtain discovery
regarding any matter, not privileged, which is relevant to the licensing of the likely candidate
site for a geologic repository, whether it relates to the claim or defense of the person seeking
discovery or to the claim or defense of any other person. Except for discovery pursuant to §§
2.1018(a)(2) and 2.1019 of this subpart, all ather discovery shall begin during the pre-license
application phase. Discovery pursuant to §§ 2.1018(a)(2) and 2.1019 of this subpart shall
begin after the issuance of the first pre-hearing conference order under § 2.1021 of this
subpart, and shall be limited to the issues defined in that order or subsequent amendments
to the order. It is not ground for objection that the information sought will be inadmissible at
the hearing if the information sought appears reasonably calculated to lead to the discovery
of admissible evidence.

(2) A party, potential party, or interested governmental participant may
obtain discovery of documentary material otherwise discoverable under paragraph (b)(1) of
this section and prepared in anticipation of, or for the hearing by, or for another party's,
potential party's, or interested governmental participant's representative (including its
attorney, surety, indemnitor, insurer, or similar agent) only upon a showing that the party,
potential party, or interested governmental participant seeking discovery has substantial need
of the materials in the preparation of its case and that it is unable without undue hardship to
obtain the substantial equivalent of the materials by other means. In ordering discovery of
these materials when the required showing has been made, the Presiding Officer shall
protect against disclosure of the mental impressions, conclusions, opinions, or legal theories
of an attorney or other representative of a party, potential party, or interested governmental
participant concerning the proceeding.

(c) Upon motion by a party, potential party, interested governmental participant, or
the person from whom discovery is sought, and for good cause shown, the Presiding Officer
may make any order that justice requires to protect a party, potential party, interested
governmental participant, or other person from annoyance, embarrassment, oppression, or
undue burden, delay, or expense, including one or more of the following: (1) That the
discovery not be had; (2) that the discovery may be had only on specified terms and
conditions, including a designation of the time or place; (3) that the discovery may be had
only by a method of discovery other than that selected by the party, potential party, or
interested governmental participant seeking discovery; (4) that certain matters not be inquired
into, or that the scope of discovery be limited to certain matters; (5) that discovery be
conducted with no one present except persons designated by the Presiding Officer, (6) that,
subject to the provisions of § 2.790 of this part, a trade secret or other confidential research,
development, or commercial information not be disclosed or be disclosed only in a
designated way; (7) that studies and evaluations not be prepared. If the motion for a
protective order is denied in whole or in part, the Presiding Officer may, on such terms and
conditions as are just, order that any party, potential party, interested governmental
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participant or other person provide or permit discovery.
(d) Except as provided in paragraph (b) of this section, and unless the Presiding

Officer upon motion, for the convenience of parties, potential parties, interested governmental
participants, and witnesses and in the interest of justice, orders otherwise, methods of
discovery may be used in any sequence, and the fact that a party, potential party, or
interested governmental participant is conducting discovery, whether by deposition or
otherwise, shall not operate to delay any other party's, potential party's, or interested
governmental participant's discovery.

(e) A party, potential party, or interested governmental participant who has
ii4; 4made available in eectronic form all documentary-material relevant to any discovery
request in tho coningS-ipo1 S0ctor who has responded to a request for discovery
with a response that was complete when made is under no duty to supplement its response
to include information thereafter acquired, except as follows:

(1) To the extent that written interrogatories are authorized pursuant to
paragraph (a)(2) of this section, a party or Interested governmental participant is under a duty
to seasonably supplement its response to any question directly addressed to (i) the identity
and location of persons having knowledge of discoverable matters, and (ii) the identity of
each person expected to be called as an expert witness at the hearing, the subject matter on
which the witness is expected to testify, and the substance of the witness' testimony.

(2) A party, potential party, or interested governmental participant is under
a duty seasonably to amend a prior response if it obtains information upon the basis of which
(i) it knows that the response was incorrect when made, or (ii) it knows that the response
though correct when made is no longer true and the circumstances are such that a failure to
amend the response is in substance a knowing concealment.

(3) A duty to supplement responses may be imposed by order of the
Presiding Officer or agreement of the parties, potential parties, and interested governmental
participants.

(f) (1) If a deponent of a party, potential party, or interested governmental
participant upon whom a request for discovery is served fails to respond or objects to the
request, or any part thereof, the party, potential party, or Interested governmental participant
submitting the request or taking the deposition may move the Presiding Officer, within five
days after the date of the response or after failure to respond to the request, for an order
compelling a response in accordance with the request. The motion shall set forth the nature
of the questions or the request, the response or objection of the party, potential party,
interested governmental participant, or other person upon whom the request was served, and
arguments in support of the motion. For purposes of this paragraph, an evasive or
incomplete answer or response shall be treated as a failure to answer or respond. Failure to
answer or respond shall not be excused on the ground that the discovery sought is
objectionable unless the person, party, potential party, or interested governmental participant
failing to answer or respond has applied for a protective order pursuant to paragraph (c) of
this section.

(2) In ruling on a motion made pursuant to this section, the Presiding
Officer may make such a protective order as it is authorized to make on a motion made
pursuant to paragraph (c) of this section.

(3) An independent request for issuance of a subpoena may be directed to
a nonparty for production of documents. This section does not apply to requests for the
testimony of the NRC regulatory staff pursuant to § 2.720(h)(2)(i) of this part.

(g) The Presiding Officer pursuant to § 2.722 of this part may appoint a discovery
master to resolve disputes between parties concerning informal requests for information as



provided in paragraphs (a)(1) and (a)(2) of this section.

§ 2.1019 Depositions.
(a) Any party or interested governmental participant desiring to take the testimony

of any person by deposition on oral examination shall, without leave of the Commission or
the Presiding Officer, give reasonable notice in writing to every other party and interested
governmental participant. to the person to be examined, and to the Presiding Officer of the
proposed time and place of taking the deposition: the name and address of each person to
be examined, if known, or if the name is not known, a general description sufficient to identify
him or her or the class or group to which he or she belongs, the matters upon which each
person will be examined and the name or descriptive title and address of the officer before
whom the deposition is to be taken.

(b) Within the United States. a deposition may be taken before any officer
authorized to administer oaths by the laws of the United States or of the place where the
examination is held. Outside of the United States, a deposition may be taken before a
secretary of an embassy or legation, a consul general, vice consul or consular agent of the
United States, or a person authorized to administer oaths designated by the Commission.
Depositions may be conducted by telephone or by video teleconference at the option of the
party or interested governmental participant takipg the deposition.

(c) The deponent shall be sworn or shall affirm before any questions are put to
him or her. Examination and cross-examination shall proceed as at a hearing. Each question
propounded shall be recorded and the answer taken down in the words of the witness.
Objections on questions of evidence shall be noted in short form without the arguments. The
officer shall not decide on the competency, materiality, or relevancy of evidence but shall
record the evidence subject to objection. Objections on questions of evidence not made
before the officer shall not be deemed waived unless the grnund of the objection is one which
might have been obviated or removed if presented at that time.

(d) When the testimony is fully transcribed, the deposition shall be submitted to
the deponent for examination and signature unless the deponent is ill or cannot be found or
refuses to sign. The officer shall certify the deposition or, if the deposition is not signed by
the deponent, shall certify the reasons for the failure to sign, and shall promptly transmit an
el6ctnic copy of the deposition to th bSecretary for entry into the Electronic.6docketo-e

ISS Adminitr~tor 4Fo 61ubhMIGcc6n into th64Lcenin Supot. ~ tm
(e) Where the deposition is to be taken on written questions as authorized under §

2.1018(a)(2) of this subpart, the party or interested governmental participant taking the
deposition shall serve a copy of the questions, showing each question separately and
consecutively numbered, on every other party and interested governmental participant with a
notice stating the name and address of the person who is to answer them, and the name,
description, title, and address of the officer before whom they are to be asked. Within ten
days after service, any other party or interested govemmental participant may serve
cross-questions. The questions, cross-questions, and answers shall be recorded and signed,
and the deposition certified, returned, and transmitted if tho'LRS A ninictrat' in electronic
forrn to theSecretary.for entry.intb the electronic docket as in the case of a deposition on
oral examination.

(I) A deposition will not become a part of the evidentiary record in the hearing
unless received in evidence. If only part of a deposition is offered in evidence by a party or
interested governmental participant, any other party or interested governmental participant
may introduce any other parts. A party or interested governmental participant shall not be
deemed to make a person its own witness for any purpose by taking his or her deposition.
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(g) A deponent whose deposition is taken and the officer taking a deposition shall
be entitled to the same fees as are paid for like services in the district courts of the United
States, to be paid by the party or interested governmental participant at whose instance the'
deposition is taken.

(h) The deponent may be accompanied, represented. and advised by legal
counsel.

(i) (1) After receiving written notice of the deposition under paragraph (a) or
paragraph (e) of this section, and ten days before the scheduled date of the deposition, the
deponent shall submit an electronic index of all documents in his or her possession, relevant
to the subject matter of the deposition, including the categories of documents set forth in
paragraph (i)(2) of this section, to all parties and interested governmental participants. The
index shall identify those records which have already been made available electronically
entoard into the Liccnsing Suppoil Systom. All documents that are not identical to
documents already ir4e made available-electronically 11-,i-p whether
by reason of subsequent modification or by the addition of notations, shall be treated as
separate documents.

(2) The following material is excluded from the initial requirements of §
2.1003 to be made available electronically entry intg thb Linsing Sm. but is
subject to derivative discovery under paragraph (i)(1) of this section-

(i) Personal records;
(ii) Travel vouchers;
(iii) Speeches:
(iv) Preliminary drafts;
(v) Marginalia.

(3) Subject to paragraph (i)(6) of this section. any party or interested
governmental participant may request from the deponent a paper copy of any or all of the
documents on the index that have not already been ortor^d ntoG tho Ligening.Suppo$
Syckhmprovided electronically.

(4) Subject to paragraph (i)(6) of this section. the deponent shall bring a
paper copy of all documents on the index that the deposing party or interested governmental
participant requests that have not already been ertored into the Likn6 n1 Suppoit Swom
provided electronically to an oral deposition conducted pursuant to paragraph (a) of this
section, or in the case of a deposition taken on written questions pursuant to paragraph (e) of
this section, shall submit such documents with the certified deposition.

(5) Subject to paragraph (i)(6) of this section. a party or interested
governmental participant may request that any or all documents on the index that have not
already been provided electronicallyntod into lh eI n u r r , and on which
it intends to rely at hearing, be made electrica avabe ntorod i thol:Sbythe
deponent.

(6) The deposing party or interested governmental participant shall assume
the responsibility for the obligations set forth in paragraphs (i)(1), (i)(3), (i)(4), and (i)(5) of
this section when deposing someone other than a party or interested governmental
participant.

0) In a proceeding in which the NRC is a party, the NRC staff will make available
one or more witnesses designated by the Executive Director for Operations, for oral
examination at the hearing or on deposition regarding any matter, not privileged, which is
relevant to the issues in the proceeding. The attendance and testimony of the Commissioners
and named NRC personnel at a hearing or on deposition may not be required by the
Presiding Officer, by subpoena or otherwise: Provided, That the Presiding Officer may, upon



a showing of exceptional circumstances, such as a case in which a pi.:ticular named NRC
employee has direct personal knowledge of a material fact not known to the witnesses made
available by the Executive Director for Operations and the testimony sought is not reasonably
obtainable from another source by any party, require the attendance and testimony of named
NRC personnel.

§ 2.1020 Entry upon land for inspection.
(a) Any party, potential party, or interested governmental participant may serve on

any other party, potential party, or interested governmental participant a request to permit
entry upon designated land or other property in the possession or control of the party,
potential party, or interested governmental participant upon whom the request is served for
the purpose of access to raw data, inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated object or operation thereon, within the
scope of § 2.1018 of this subpart.

(b) The request may be served on any party, potential party. or interested
governmental participant without leave of the Commission or the Presiding Officer.

(c) The request shall describe with reasonable particularity the land or other
property to be inspected either by individual item or by category. The request shall specify a
reasonable time, place. and manner of making the inspection and performing the related
acts.

(d) The party, potential party, or interested governmental participant upon whom
the request is served shall serve on the party, potential party, or interested governmental
participant submitting the request a written response within ten days after the service of the
request. The response shall state, with respect to each item or category, that inspection and
related activities will be permitted as requested, unless the request is objected to, in which
case the reasons for objection shall be stated. If objection is made to part of an item or
category. the part shall be specified.

§ 2.1021 First prehearing conference.

(a) In any proceeding involving an application for a Ii ense to receive and possess
high-level radioactive waste at a geologic repository operation,# area pursuant to part 60 of
this chapter the Commission or the Presiding Officer will direct the parties, interested
govemmetal participants and any petitioners for intervention, or their counsel, to appear at a
specified time an: oface, within seventy days after the notice of hearing is published, or such
other time as the Lommission or the Presiding Officer may deem appropriate, for a
conference to:

(1) Permit identification of the key issues in the proceeding;
(2) Take any steps necessary for further identification of the issues;
(3) Consider all intervention petitions to allow the Presiding Officer to make

such preliminary or final determination as to the parties and interested governmental
participants, as may be appropriate;

(4) Establish a schedule for further actions in the proceeding; and
(5) Establish a discovery schedule for the proceeding taking into account

the objective of meeting the three year time schedule specified in section 114(d) of the
Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C. 10134(d).

(b) The Presiding Officer may order any further formal and informal conferences
among the parties and interested govemmenstal participants including teleconferences, to the
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extent that it considers that such a conference would expedite the proceeding.
(c) A prehearing conference held pursuant to this section shall be stenographically

reported.
(d) The Presiding Officer shall enter an order which recites the action taken at the

conference, the schedule for further actions in the proceeding, and any agreements by the
parties, and which identifies the key issues in the proceeding, makes a preliminary or final
determination as to the parties and interested governmental participants in the proceeding.
and provides for the submission of status reports on discovery.

§ 2.1022 Second preheaning conference.
(a) The Commission or the Presiding Officer in a proceeding on an application for

a license to receive and possess high-level radioactive waste at a geologic repository
operations area shall direct the parties, interested governmental participants, or their counsel
to appear at a specified time and place not later than thirty days after the Safety Evaluation
Report is issued by the NRC staff for a conference to consider.

(1) Any amended contentions submitted under § 2.1014(a)(4) of this
subpart;

(2) Simplification, clarification, and specification of the issues:
(3) The obtaining of stipulations and admissions of fact and of the contents

and authenticity of documents to avoid unnecessary proof;
(4) Identification of witnesses and the limitation of the number of expert

witnesses, and other steps to expedite the presentation of evidence;
(5) The setting of a hearing schedule;
(6) Establishing a discovery schedule for the proceeding taking into

account the objective of meeting the three year time schedule specified in section 114(d) of
the Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C. 10134(d); and

(7) Such other matters as may aid in the orderly disposition of the
proceeding.

(b) A prehearing conference held pursuant to this section shall be stenographically
reported.

(c) The Presiding Officer shall enter an order which recites the action taken at the
conference and the agreements by the parties, limits the issues or defines the matters in
controversy to be determined in the proceeding, sets a discovery schedule, and sets the
hearing schedule.

§ 2.1023 Immediate effectiveness.
(a) Pending review and final decision by the Commission, an initial decision

resolving all issues before the Presiding Officer in favor of issuance or amendment of a
construction authorization pursuant to § 60.31 of this chapter or a license to receive and
possess high-level radioactive waste at a geologic repository operations area pursuant to §
60.41 of this chapter, will be immediately effective upon issuance except-

(1) As provided in any order issued in accordance with § 2.788 of this part
that stays the effectiveness of an initial decision; or

(2) As otherwise provided by the Commission in special circumstances.
(b) The Director of Nuclear Material Safety and Safeguards, notwithstanding the

filing or pendency of an appeal or a petition for review pursuant to § 2.1015 of this subpart,
promptly shall issue a construction authorization or a license to receive and possess
high-level radioactive waste at a geologic respository operations area, or amendments
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thereto, following an initial decision resolving all issues before the Presiding Officer in favor of
the licensing action. upon making the appropriate licensing findings, except-

(1) As provided in paragraph (c) of this section; or
(2) As provided in any order Issued In accordance with § 2.788 of this part

that stays the effectiveness of an initial decision; or
(3) As otherwise provided by the Commission in special circumstances.

(c) (1) Before the Director of Nuclear Material Safety and Safeguards may
issue a construction authorization or a license to receive and possess waste at a geologic
repository operations area in accordance with paragraph (b) of this section, the Commission,
in the exercise of its supervisory authority over agency proceedings, shall undertake and
complete a supervisory examination of those issues contested in the proceeding before the
Presiding Officer to consider whether there is any significant basis for doubting that the
facility will be constructed or operated with adequate protection of the public health and
safety, and whether the Commission should take action to suspend or to otherwise condition
the effectiveness of a Presiding Officer decision that resolves contested issues in a
proceeding in favor of issuing a construction authorization or a license to receive and
possess high-level radioactive waste at a geologic repository operations area. This
supervisory examination is not part of the adjudicatory proceeding. The Commission shall
notify the Director in writing when its supervisory examination conducted in accordance with
this paragraph has been completed.

(2) Before the Director of Nuclear Material Safety and Safeguards issues a
construction authorization or a license to receive and possess high-level radioactive waste at
a geologic repository operations area, the Commission shall review those issues that have
not been contested in the proceeding before the Presiding Officer but about which the
Director must make appropriate findings prior to the issuance of such a license. The Director
shall issue a construction authorization or a license to receive and possess high-level
radioactive waste at a geologic repository operations area only after written notification from
the Commission of its completion of its review under this paragraph and of its determination
that it is appropriate for the Director to issue such a construction authorization or license.
This Commission review of uncontested issues is not part of the adjudicatory proceeding.

(3) No suspension of the effectiveness of a Presiding Officer's initial
decision or postponement of the Director's issuance of a construction authorization or license
that results from a Commission supervisory examination of contested issues under paragraph
(c)(1) of this section or a review of uncontested issues under paragraph (c)(2) of this section
will be entered except in writing with a statement of the reasons. Such suspension or
postponement will be limited to such period as is necessary for the Commission to resolve
the matters at issue. If the supervisory examination results in a suspension of the
effectiveness of the Presiding Officer's initial decision under paragraph (c)(1) of this section,
the Commission will take review of the decision sua sponte and further proceedings relative
to the contested matters at issue will be in accordance with procedures for participation by
the DOE, the NRC staff, or other parties and interested govemmental participants to the
Presiding Officer proceeding established by the Commission in its written statement of
reasons. If a postponement results from a review under paragraph (c)(2) of this section,
comments on the uncontested matters at issue may be filed by the DOE within ten days of
service of the Commission's written statement.

§ 2.1025 Authority of the Presiding Officer to dispose of certain issues on the
pleadings.

(a) Any party may move, with or without supporting affidavits, for a decision by the



Presiding Officer in that party's favor as to all or any part of the matters involved in the
proceeding. The moving party shall annex to the motion a separate, short, and concise
statement of the material facts as to which the moving party contends that there is no
genuine issue to be heard. Motions may be filed at any time. Any other partn may file an
answer supporting or opposing the motion, with or without affidavits, within twenty (20) days
after service of the motion. The party shall annex to any answer opposing the motion a
separate, shon, and concise, statement of the material facts as to which it is contended there
exists a genuine issue to be heard. All material facts set forth in the statement to be filed by
the moving party wilt be deemed to be admitted unless controverted by the statement
required to be filed by the opposing party. The opposing party may, within ten (10) days after
service, respond in writing to new facts and arguments presented in any statement filed in
support of the motion. No further supporting statements or responses thereto may be
entertained. The Presiding Officer may dismiss summarily or hold in abeyance motions filed
shortly before the hearing commences or during the hearing if the other parties or the
Presiding Officer would be required to divert substantial resources from the hearing in order
to respond adequately to the motion.

(b) Affidavits must set forth those facts that would be admissible in evidence and
show affirmatively that the affiant is competent to testify to the matters stated therein. The
Presiding Officer may permit affidavits to be supplemented or opposed by further affidavits.
When a motion for summary disposition is made and supported as provided in this section, a
party opposing the motion may not rest upon the mere allegations or denials of ts answer; its
answer by affidavits or as otherwise provided in this section must set forth specific facts
showing that there is a genuine issue of fact. If no such answer is filed, the decision sought,
if appropriate, must be rendered.

(c) The Presiding Officer shall render the decision sought if the filings in the
proceeding show that there is no genuine issue as to any material fact and that the moving
party is entitled to a decision as a matter of law. However, in any proceeding involving a
construction authorization for a geologic repository operations area, the procedure described
in this section may be used only for the determination of specific subordinate issues and may
not be used to determine the ultimate issue as to whether the authorization must be issued.

§ 2.1026 Schedule.
(a) Subject to paragraphs (b) and (c) of this section. the Presiding Officer shall

adhere to the schedule set forth in appendix D of this part.
(^! (1) Pursuant to § 2.711, the Presiding Officer may approve extensions of

no more than 15 days beyond any required time set forth in this subpart for a filing by a party
to the proceeding. Except in the case of exceptional and unforseen circumstances, requests
for extensions of more than 15 days must be filed no later than 5 days in advance of the
required time set forth in this subpart for a filing by a party to the proceeding.

(2) Extensions beyond 15 days must be referred to the Commission.
If the Commission does not disapprove the extension within 10 days of receiving the request,
the extension will be effective. If the Commission disapproves the extension, the date which
was the subject of the extension request will be set for 5 days after the Commission's
disapproval action.

(c) (1) The Presiding Officer may delay the issuance of an order up to thirty
days beyond the time set forth for the issuance in appendix D.

(2) If the Presiding Officer anticipates that the issuance of an order will not
occur until after the thirty day extension specified in paragraph (c)(1) of this section, the
Presiding Officer shall notify the Commission at least ten days in advance of the scheduled
date for the milestone and provide a justification for the delay.



§ 2.1027 Sua Sponte.

In any initial decision in a proceeding on an application to receive and possess
waste at a geologic repository operations area, the Presiding Officer, other than the
Commission, shall make findings of fact and conclusions of law on, and otherwise give
consideration to, only those matters put into controversy by the parties and determined to be
litigable issues in the proceeding.


