
MINUTES OF NUCLEAR WASTE BOARD MEETING
August 16, 1985 VM Record File

1:30 p.m.
EFSEC Hearings Room
Rowesix, Building #1

4224 Sixth Avenue S.E.
Lacey, Washington 98504

Plvje __
Docket No. ----

PDR VI
LPDR -

Board Members Present:

Warren A. Bishop, Chair
Dr. John Beare, DSHS Designee
Senator Max Benitz
Senator H.A. "Barney" Goltz
Senator Sam Guess
Representative Shirley Hankins
Representative Dick Nelson
Andrea Beatty Riniker
Representative Nancy Rust
Richard H. Watson

0 3X

v, (DC)

-- .' Mr

C\ i_! C-)

:: . CD

.. O

:'_

The meeting was called to order by Warren A. bishop, Chair.

Mr. Bishop introduced Robert Mohn, Acting Project Manager for
Envirosphere while Louise Dressen is on maternity leave. lie ;tlsO

noted the presence of Mayor Joe Jackson of Pasco and Dr. Jerome
Finnigan, Dean and Resident Director of the Joint Center for
Graduate Study in Richland--both members of the Advisory Council.

With regard to the appointment of the new Advisory Council members,
Mr. Bishop said the announcement is expected soon. The Eirst
Council meeting will consist of a two-day orientation session in
Richland. No meetings would be scheduled in August. The orient-
ation dates will be selected as soon as the new Council members are
announced.

The minutes of the July 19, 1985 meeting were approved as published.

Public Involvement Report

Marta Wilder gave a brief overview of the Office activities for the
past month. She reported the August/September Newsletter was at the
printer. It will include articles on spent fuel storage now and in
the future, liability, a brief announcement of the Mission Plan, and
a biography of all of the Board members. There will also be a
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picture of a repository cut-away and an interview with the Manager
of Nuclear Safety and Regulation Department, Portland General
Electric (operators of the Trojan nuclear plant in St. Helens,
Oregon). The Newsletter should be released early in September.

She said that the October/November Newsletter is being drafted and
will include articles on the Mission Plan, an update on litigation,
a review of international disposal practices, state sites, and per-
haps a biography of the Council members. There will be mention of
the upcoming Environmental Assessment. Ms. Wilder requested any
ideas for articles be sent to her. She said the mailing list is
about 6,000 and each month about 60 requests are received for Fact
Sheets. An information flyer is almost ready to be sent to the
printer, and a general brochure on the program is being developed.

Ms. Wilder reported a meeting was held with Carol Peabody, USDOE
Desk Officer for Washington State, who is with the Siting Division,
Office of Geologic Repositories of the Office of Civilian Radio-
active Waste. Ms. Wilder said they had a good discussion of the
public involvement program and Ms. Peabody's responsibilities. Ms.
Peabody will be tracking legislation, public outreach, and grants.

The slide show is being revised, Ms. Wilder reported, and it is
anticipated a new one will be ready in early September, with a tech-
nical slide show ready for use in mid-September. She said four pre-
sentations were held this past month: Representative Hankins con-
ducted one for the Rotary Club in Bremerton; Dr. Brewer presented
the slide show for the Oregon-Hanford Business Forum on August 5;
Dr. Brewer and Ms. Wilder made a presentation to the Southwest
Office of the Department of Ecology on August 7; and this morning
Don Provost presented the slide show at the Washington State Build-
ing and Construction Trades Conference in Seattle. I

Proposed Survey. Ms. Wilder referred to the memorandum of
August 13 contained in the members' packets, which presented
objectives and uses of a potential survey (see attached). Anita
Monoian of the Advisory Council, Envirosphere, and Ms. Wilder met on
July 29 to discuss the survey in order to present a recommendation
to the Council. Since a survey has not been done for two years, it
was considered desirable to gain an updated reading on public know-
ledge of the nuclear waste program, and attitudes today compared
with the attitudes of the first survey. The survey also would be
useful to gain knowledge on the sources of the public's information
and whether the Advisory Council's public information program had an
impact.

The staff recommended that a survey would be timely and should be
conducted before the U.S. Department of Energy's final Environmental
Assessment is released late this year. The Board's authorization
was sought to develop and direct a telephone survey. Ms. Wilder
said a group consisting of Council members and Office staff would
work on clear objectives and development of survey questions.
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Senator Goltz said credibility of the Nuclear Waste Board and the
survey is dependent upon how professionally and scientifically it is
constructed and conducted. He asked where that very technical
expertise would be obtained. Mr. Provost said, as had been done for
the first survey, a survey group would develop a set of questions
with the assistance of the Advisory Council and other experts to be
sure the questions were as unbiased as possible. This list was
given a trial run, with a very careful evaluation of the responses,
which resulted in some changes in the questions. The revision was
brought back to the Committee for approval, and he assumed the same
plan, using technical experts, would be followed in a current
survey.

Senator Goltz asked if the Washington State University Social
Research Center would be the technical backup. Mr. Provost said no
decision had been reached on that, but they have submitted a pro-
posal and are well qualified to do this work. He said they had
studied the previous survey and have a good understanding of the
issues. Mr. Provost added the last survey covered 600 people. He
said although it would be desirable to be able to determine if there
were different attitudes in different parts of the state, unless 600
people were surveyed in several areas of the state, it would be dif-
ficult to determine this with any certitude. He cautioned against
trying to get too much out of a survey and believed the objectives
stated in the memorandum were reasonable.

Marta Wilder said she was familiar with doing surveys and that use
of different instruments and methods could be investigated with the
Working Group before proceeding.

Senator Guess said he believed a survey is very timely. He said
from his observations at national meetings he has attended, the
State of Washington is far ahead of the rest of the nation. He
hoped a survey would be a guide to the rest of the states to do
something similar.

Mr. Bishop extended to Sam Reed of the Washington State Public
Health Association, who had offered substantive suggestions on a
survey at the last Council meeting, the opportunity to review the
Statement of Objectives for comment and suggestion to the Board.
Mr. Bishop made an exception to the usual procedure of receiving
comments at the end of the meeting as Dr. Beare wondered if the
comments would have a bearing on the decision reached.

Public Comment on Survey. Mr. Reed, Washington State Public
Health Association, remarked he had concern with an effort such as
this to obtain the maximum amount of usable information possible.
With reference to the use of a "variety of survey instruments", he
thought some real consideration should be given to that. He pointed
out that with a telephone survey only those who have telephones
would be reached, and would reach a select group willing to answer
questions over the phone. He said he believed this would not give a
comprehensive or objective picture of the public thinking. He said
he would like to see the use of other survey instruments. Another
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element he hoped would be considered was the level of information,
attitude, and sources of information of certain selected groups. He
thought this might have special significance because certain groups
are more influential in determining the attitude and the actions of
other people. Rather than sampling the general public only, he sug-
gested a survey aimed at elected local officials, which might give
some particularly useful information. Another group to consider
would be people who have technical knowledge and expertise.

Further General Discussion of the Survey. Mr. Bishop stated if
there were no objection the staff would be instructed to take the
necessary steps to organize the team, composed of staff, the Working
Group, and the contractor, to proceed with a survey plan.

Representative Rust inquired what time of day would the contact be
made, and Marta Wilder said this would be discussed in the team
meetings. She recalled the last survey called at varying times of
the day to achieve a balance. Mr. Provost said the last survey was
spread out in each of the areas in accordance with the population.
Representative Rust commented there could be hostility created by
unsolicited phone calls during the dinner hour. Mr. Bishop agreed
and said those factors were taken into consideration during the last
survey, and would be again. All factors will be researched, he
said, before any survey is undertaken.

Semi-Annual Report Draft. Marta Wilder continued by noting a
copy of the Semi-Annual Draft, covering the period from January to
June, 1985, was in the packets. She asked for comments from the
Board by Friday, August 23. In response to Senator Goltz' question,
Ms. Wilder said the report was distributed under the statute to the
Governor and each member of the Washington State Legislature every
six months. She said copies are available in the Reference Center,
35 copies are sent to the Washington State Library, and copies are
distributed to any interested party. She said the news media is
also notified the report is available.

Senator Goltz thought there should be a section concerning legisla-
tion that was called to the attention of the Nuclear Waste Board to
alert the Legislature that bills and resolutions were noted. Ms.
Wilder agreed. Senator Guess inquired if there would also be an
Executive Summary, and Ms. Wilder replied one is usually done.

Senator Goltz mentioned another item of interest to the Legislators
would be an occasional collection of press clippings relating to
events occurring in the nuclear waste management program. Mr.
Provost said the Office receives a clipping scrvice from the U.S.
Department of Energy covering the entire nation. He said it would
be possible to reprint pertinent articles periodically for the
Board. Senator Goltz furnished the Chair a series of three brief
articles appearing in one of the National Conference of State
Legislature's publications concerning the reaction of three states
to the President's designation. These will be reproduced and sent
to the Board members.
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Committee Reports

Environmental Monitoring. Mr. Provost asked Dr. Beare to
report on the cooperative sampling of the Columbia River done by the
Department of Social and Health Services, USDOE, the State of
Oregon, and Greenpeace.

Mr. Beare reported on July 18 the Department met with representa-
tives of Greenpeace, USDOE, the Oregon State Division of Health, and
a representative of the Department of Ecology to develop a sampling
of the Columbia River in eight sites. The purpose, he said, was
more to establish parameters of laboratory assessment than it was to
follow concerns of any special group. The eight-site samples were
distributed to three different laboratories, the USDOE laboratory or
its contract laboratory, Oregon State Division of Health laboratory,
and the DSHS Division of Health laboratory. Dr. Beare said it will
take approximately 30 days to process those samples, at which time
the principals will meet again to compare results before releasing
results to the public. A statement will be issued on the findings.
He emphasized these are river samples and there should be extremely
low radiation levels, if any. For this reason, he said, there could
be considerable variability in the results. In essence, Dr. Beare
said, this is a quality assurance of the laboratory work that will
be done. He said this effort demonstrates the desire on the part of
the state to work with the other interested parties to develop this
kind of a monitoring system, and there will undoubtedly be more in
the future.

Representative Nelson asked if the monitoring system included moni-
toring the biology associated with the river and the ocean into
which the river flows. Dr. Beare replied that these were only point
specimens in eight elected sites where pollution is most apt to be
found. They are water samples only. Mr. Provost added USDOE does
other sampling in that area and Greenpeace planned to go up the
river to look for eddy areas where there might be accumulations over
time and do preliminary depth samples. This was not a part of the
cooperative water sampling program, he said.

Defense Waste. Mr. Bishop said since receipt of the letter
from USDOE advising that funds would be granted to the state for
defense waste oversight purposes (with limitations) a supplemental
grant has been authorized for an additional position to monitor
defense waste activity. This should be an E-4 level and carry over
into the next grant period, he said. In the following grant request
an assistant level position would be requested.

Mr. Bishop said that the Board's Defense Waste Committee membership
would be modified. He said that, although he has served as Chair,
because of the significance of obtaining grant funds and the criti-
cal negotiations involved, he thought it was time for another person
to act as Chair.
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Mr. Provost added the USDOE Environmental Impact Statement on
Defense Waste is due in the spring of next year. He said the goal
was to have personnel aboard far enough ahead to obtain a good
understanding of the issue.

Representative Hankins asked if any member of the Board attended the
peer review of the EIS on Defense Waste that was held in Richland
about two weeks ago. Mr. Provost replied the Board was not invited
as it was an in-house review.

Transportation. Mr. Watson reported the Transportation Working
Group met yesterday to consider two items: (1) review the overall
siting process, in particular the role of transportation, for the
benefit of representative of agencies not on the Committee before;
and (2) consider the possible need to contract for specific work to
support the Transportation Working Group. The Group reviewed two
particular areas. It examined the sensitivity of site ranking (used
by the U.S. Department of Energy) to changes in the transportation
risk analysis. The Group was not of one mind about this area, will
consult and further on this topic. The other area involved models
used by USDOE in assessing transportation risks and costs. The pur-
pose for examining this, Mr. Watson said, was to try to develop a
long-term capability for the Board to use, review, revise, and test
the sensitivity of the USDOE models to different input assumptions,
etc., in an effort to set a foundation for being able to participate
on an equal footing in the transportation risk analysis and model
selection-site selection activities USDOE has in mind. He said the
Group would like to recommend contracting for support to develop
improved direction. He said the Group wanted to prepare an estimate
of the level of effort required to bring USDOE's Radtran II and
Highway Transportation Models on line for use by the state, to
evaluate the ability of Radtran II to be used for assessing the
impact of Monitored Retrievable Storage on transportation risks, and
to prepare initial evaluation of Radtran II's flexibility.

Mr. Watson added it was recognized that transportation, perhaps more
than any other single aspect, involves the other states. With
Oregon's interest in this issue it would be advisable to combine
efforts and also to include Idaho.

Socioeconomic Committee. Mr. Bishop stated all invited repre-
sentatives to this Committee have not yet responded and the Com-
mittee should be completely formed soon. Mr. Eschels, Chair,
reported there has been a tremendous expression of interest in the
socioeconomic issue all over the state, and as soon as the Committee
is formed they will be looking at scoping the work of the Committee
and developing work plan schedules and the resources that will be
needed now that the Risk Analysis Committee has been incorporated.
Working groups will no doubt be formed, he said, because of the bulk
of work to be done. Informal discussions had been held with some of
the members of the Risk Analysis Committee and USDOE on the status
of that effort.
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Mr. Eschels said he hoped to be able to convince USDOE of the wisdom
of responding to the Nuclear Waste Board's desires and suggestions.
He said notice of the Socioeconomic Committee's meeting will be
mailed to the Board members and the public when the meeting is set.

Oregon Representative

Mr. Bishop introduced David Stewart-Smith of Oregon, Manager of
Radioactive Materials Program for the Oregon Department of Energy.
Mr. Stewart-Smith said that he would be attending the Board meetings
on a regular basis and that Bill Dixon will occasionally attend. He
invited any questions concerning his agency and program. Since the
last Board meeting he and Mr. Dixon had attended a meeting in
Chicago sponsored by the U.S. Department of Transportation and the
Nuclear Regulatory Commission on transportation of high-level
nuclear waste. Also, he said, last Saturday he and Senator Benitz
made a presentation to the Environment Committee of the Western
Conference of the Council of State Governments on Oregon-Washington
cooperation. He said it was well received, with a great deal of
interest generated. A Senator and a Representative from Oregon also
were in attendance.

Mr. Stewart-Smith said there are some shipments of highway route-
controlled quantities of Cesium-137 leaving USDOE facilities at
Hanford for Ohio. These shipments have begun, he said, and coordi-
nated inspections of those shipments by the Washington Utilities and
Transportation Commission and the Oregon Public Utilities Commis-
sioner's Office have also begun. The goal is to begin to develop an
understanding of each other's procedures and a confidence in each
other's inspection abilities in order to accept each state's inspec-
tion without duplication of effort.

Mr. Stewart-Smith said Oregon's Technical Review Committee, composed
of state agency representatives, will meet next Tuesday, August 20,
to continue to discuss the cooperative review process and the con-
tract proposal Oregon will make to the Board and the USDOE for the
next federal fiscal year. The Oregon Public Advisory Committee will
meet to continue its work on September 9.

Mr. Bishop referred to a copy of Governor Gardner's news release
sent to the Board announcing the cooperative efforts between the
state of Washington and the state of Oregon. The initial contract
for the remaining period of this grant, he said, is for $20,800,
which will be used largely for planning.

Meeting Reports

House Subcommittee on Energy Conservation and Power. Curt
Eschels reported this Committee, chaired by Congressman Markey, has
responsibility for overseeing USDOE's performance. A committee
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hearing on August 1 provided the opportunity for states to comment
on USDOE's siting program operation up to this point. A copy of
Governor Gardner's testimony was contained in the members' folders.
Mr. Eschels commented he thought it was fortunate that the Governor
was taking a personal interest and becoming directly involved in
this issue. In summarizing the testimony, Mr. Eschels reported the
Governor was frustrated and unsatisfied with the Department's imple-
mentation of the Act so far, although he felt the situation was
slowly improving. Mr. Eschels said the Governor felt that there is
a critical lack of public confidence in the USDOE operations to
date, and named a couple of difficulties, which were the same as
those pointed out in the Board's draft EA comments. The Governor
was concerned about the USDOE site ranking methodology, on which the
Board commented, and made the recommendation that the country pause
in the process to give time for a group of independent experts to
review the ranking methodology again, and determine whether it was
appropriate. The Governor felt that such a review would not take a
great deal of time and would not be an obstruction, but would get
the program back on track and regain some public confidence.

Mr. Eschels said the rest of the hearing appeared to focus on the
"Gardner Proposal". Following the Governor's testimony, a panel
convened, including Ben Rusche, state Program Directors, and
Governors' assistants. Don Provost and Curt Eschels testified.
Mr. Eschels said this panel was not limited to the "first-round"
states, and testimony went into more detail on specific items, look-
ing at each state's reaction as to how USDOE had implemented the Act
in their jurisdictions.

Mr. Eschels continued the 'Washington State's testimony was taken
seriously, not only by Congress, but also by the U.S. Department of
Energy. A week later discussions between Ben Rusche and the
Governor were held, following up on the Governor's suggestion.

National Governors Association/Price-Anderson. Mr. Eschels
reported that at the National Governors Association meeting held in
Boise, Idaho, last week a Resolution was passed relating to the
Price-Anderson Act in its entirety. The NGA Resolution referred to
both commercial power plants' liability and liability for accidents
at waste repositories. He said the Resolution supported entirely
the Governor's position on the Price-Anderson Act and the direction
the Board had taken, and was passed unanimously. In addition, he
said, there was strong support from the governors present and their
staff people for all of the suggestions that the first-round states
have made about Price-Anderson re-authorization which is upcoming.
He said, in that regard, a meeting is to be held next week on this
subject. Assistant Attorney General Charlie Roe has been active in
some discussions about forging common elements among states into a
bill to present to Congress. Mr. Roe was asked to elaborate on this
point in his litigation status report.

Mr. Eschels stated that Holmes Brown, in his position with the
National Governors Association, was supportive to all the states on
high-level and low-level waste matters. Mr. Brown is leaving the
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NGA, he said, and Governor Gardner has been in contact with the
national Chairman of the NGA to seek support for continuing this
function within the National Governors Association. Mr. Eschels
said he would be following up on this, both with the NGA staff and
staff of some of the governors involved. He said the new Chairman
is Governor Anderson of Tennessee, who would have a direct interest
since the announcement of MRS locations within his state. Mr.
Eschels added the emphasis would be the common concern and responsi-
bility all of the states have regarding the high-level waste dis-
posal program.

NRC/USDOE Transportation Seminar. Mr. Bishop asked Nancy
Kirner, Waste Management Unit Supervisor of the Radiation Control
Section of DSHS, to report on the transportation seminar in Chicago,
which she attended.

Ms. Kirner said the meeting was billed as a seminar, but she found
it more of a presentation by the federal agencies, rather than a
free and open dialogue. The U.S. Nuclear Regulatory Commission
tests, and licenses packages for the higher level radioactive waste
shipments. It also is responsible for making sure the route is safe
from a "safeguard" standpoint, which is protection of the material
itself. The U.S. Department of Transportation is in charge of
determining package specifications for lower levels of radioactive
materials and for certifying the less than A-1, A-2 values. It is
also responsible for designating safe routes, basically along the
interstate highways.

Ms. Kirner said that the state roles were identified for partici-
pants as being able to "choose" alternate routes, should they not
agree with the specified routes by DOT. States can go through the
process of risk assessment and choose alternate routes. States also
have a role in inspection of shipments for radioactive and hazardous
waste. She said everyone recognized that the federal response to
emergency response is always secondary to state and local responses.
All federal agencies present at the meeting, including the Depart-
ment of Energy and the federal Emergency Management Administration,
recognized they had a role in emergency response, but the states had
to request their participation. There was a lot of discussion of
the Hazardous Materials Transportation Act, Section 164, concerning
federal pre-emption and alternate route selection, she said.

The trip to Chicago included a tour of the Morris-Illinois facility,
operated by the General Electric Company, which is the only oper-
ating away-from-reactor storage facility. for spent fuel. A GE
transportation cask was available for inspection. She said it was
interesting to note that particular cask was the one that has been
going back and forth between the state of Washington's low-level
waste disposal site.

Ms. Kirner said on the last day the seminar broke into three groups:
one concerning inspection, another with route selection, and the
third with emergency preparedness. None of the groups, she said,
really came to a consensus. There were only two hours to talk among
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the participants, although there seemed to be a common thread of
discussion from all the groups there had to be coordination and
trust among the federal, state, and local levels in all three of
these areas.

Ms. Kirner said, although there was no consensus, it was clear to
her there should be a requirement for an escort provided by the
shipper for any spent-fuel shipments. In that way the shipper
should be able to give the technical advice at the time of an acci-
dent and direct the on-site emergency controls, in addition to the
emergency response people, until other experts could arrive.

Ms. Kirner said the issue of the need for state accompaniment of
each shipment was not directly addressed. She said the state of
Illinois currently has qualified technical people waiting at the
borders, and they accompany the shipment through the state. The
Emergency Preparedness Group said that such an accompaniment should
seriously consider the overall risk, the cost, the need, and the
purposes for such an accompaniment. It was left open as a
recommendation, she said.

Among the impressions she received at the meeting, Ms. Kirner said
that the federal speakers did not believe that a major release of
radioactive material was probable, and that the public does believe
very seriously that a major release is probable and has serious
doubts about the safety of the design of the casks.

Ms. Kirner said a low point of the meeting occurred when a repre-
sentative from the Illinois group posed questions about the temp-
erature sensitivity and design of the casks. Her questions were not
answered to her satisfaction by the NRC nor USDOE.

Senator Goltz asked whether or not the Department of Transportation,
or anyone else at that meeting, ever gave a clue or hint if a trans-
portation plan is being developed. He said conversations discussed
trucks, trains, barges. It was distressing to him to be asked to
respond in the state of Washington as though anything is possible.
He thought some national decision should be made as to the way in
which nuclear waste would be brought to the state of Washington,
should the state be named the repository host. Ms. Kirner said the
closest thing to a national plan she heard was the USDOE spokesman
say, in a question and answer session, that USDOE was going to be
looking at the safest possible routes. She said it sounded as
though USDOE as shipper was going to tackle that question. In the
small group on Route Selection, Ms. Kirner said she also heard that
the U.S. Department of Transportation should assume the role of
designating the safest possible routes.

Senator Goltz remarked he thought the states were incapable of mak-
ing that kind of judgment, given the number of alternatives. He
said he had heard the speculation that when they eventually find the
repository site, trains will obviously be used because of security,
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and the possibility of having a response team on board. He felt
there had to be a national plan for transportation and the states
would then have to work with that plan.

Senator Guess stated that the final Mission Plan has a chapter on
transportation, and Radtran I and Radtran II were the beginning
phases of the Transportation Plan. In a Multi-Highway Safety Plan
meeting he attended in Salt Lake City, he was given a preview of the
computer program, demonstrating the safest and most direct route
could be selected between any two points in the entire country. He
said the computer model is prepared and the study outlined in the
Mission Plan will go into a great deal more depth than it is at the
present time. He said the NCSL meeting in Charleston, South
Carolina, in May, focused on a transportation plan. The Western
Interstate Energy Board has prepared for USDOE under a grant to come

*~ up with a national transportation plan. He thought there is a lot
of work being done, but the problem is getting the information dis-
seminated.

Representative Hankins suggested that Laurie Freeland, who presented
the plan to the NCSL in Seattle, might be able to come to make the
same presentation for the Nuclear Waste Board. Mr. Bishop assigned
this suggestion to Richard Watson, Chair of the Transportation Com-
mittee, for consideration. He added that Max Power, Jerry Parker
and Elaine Rose also attended the Transportation Seminar in Chicago.

National Conference of State Legislatures. Senator Guess
remarked the most interesting event at this meeting held in Seattle
was the presentation made by Ben Rusche, Director of the Office of
Civilian Radioactive Waste Management of the U.S. Department of
Energy. He distributed copies of Mr. Rusche's remarks to the mem-
bers of the Board. (Copy is available upon request from the Office
of High-Level Nuclear Waste Management.)

Remarks from Carol Peabody. Ms. Peabody said as a part of her
duties in the USDOE's program in Washington, D.C. centered in the
outreach area in the main program Office of Geologic Repositories.
She said staff was just coming aboard to reach out to the states.
Ms. Peabody said as a USDOE Desk Officer for the state of Washing-
ton, she had spent most of the week getting acquainted both at the
Program Office and at Richland. She said the purpose of establish-
ing a Desk Officer system in the Department was to have someone
aware of occurring events in the state and the surrounding areas,
including Oregon. She hoped this office would provide a contact
point in Washington, D.C. for the state. Ms. Peabody recognized the
concern about the transportation issue and said there are cognizant
individuals in the transportation and MRS areas down the hall from
her office. She said she was in contact with them daily, and
offered to procure any information in those areas that might be
desired. Ms. Peabody said she could be reached by telephone at
(202) 252-1330. She added as a native Washingtonian she had a
special appreciation for the state. She hoped this would enhance
the communication between the state and the Washington D.C. office
on this very important program.
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USDOE Ranking Methodology

Referring to the N.CSL Report, Representative Nelson said his
reaction to the Rusche address left him more pessimistic. He said
that Rusche did not speak favorably to the issue of a "pause", as
Governor Gardner had suggested. He was concerned that Mr. Rusche
had said there has been enough technical review of the methodology
of ranking. In response to a question from Representative Nelson,
Mr. Rusche had said the final ranking methodology be used in the
site characterization effort to select a recommended site to the
President will not be open to further public review. In other
words, when the final Environmental Assessment is published it will
take into consideration comments on the methodology used to select
the three sites, but that this methodology will be the one that also
will be used in the final selection. Representative Nelson was con-
cerned with USDOE's approach to ranking the sites, and said the
state's only options may be to sue.

Mr. Eschels said he felt Mr. Rusche and other top-level persons have
come to understand that there is widespread concern about the accur-
acy of that ranking methodology. The USDOE position is that a
review of the ranking methodology should be done at the end of char-
acterization, and the states' position is that it makes more sense
to review it before characterization. Mr. Eschels said there is
continuing communication between the U.S. Department of Energy and
the different state offices on this issue

National Association of Attorneys General. Mr. Roe reported
that he and Warren Bishop had attended the Subcommittee of the
National Association of Attorneys General (NAAG) meeting earlier
this month in Denver. The Committee is chaired by Attorney General
Pittman of Mississippi. The major issues discussed were Siting
Guidelines Litigation, the MRS effort, and the federal liability for
injuries to the public.

Concerning the federal liability issue, Mr. Roe said, several months
ago Curt Eschels and representatives of the states of Texas and
Nevada, had an informal meeting to discuss the need for legislation.
As a result, he said, James Davenport, representing the Attorney
General's Office in Nevada, prepared a draft which was later worked
on by Mr. Davenport and Mr. Roe. This resulted in an agenda item
for the NAAG meeting, at which time two assistance points were
requested: (1) Assistance in improving the draft; and (2) Support
for the legislation. A fourth draft is now in hand. Mr. Bishop
requested Mr. Roe meet with interested states to continue and
broaden the drafting efforts. On August 14, Mr. Roe said, a notice
of a meeting was called in Charleston, South Carolina. The states
most interested in the Nuclear Waste Policy Act program should be in
attendance: Nevada, Washington, Texas, Utah, Tennessee, Missis-
sippi, Vermont, Nebraska, Colorado, Minnesota, and a representative
of the National Conference of State Legislatures. He said the
Indian tribes in the state of Washington were invitied to the
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National Association meeting, and Jim Hovis, the attorney for the
Yakima Indian Nation has been invited to the meeting in Charleston.
Mr. Roe said it was hoped a more refined bill, which could take care
of most of the concerns of the state, would be ready in the next
month.

Mr. Roe added the draft bill is consistent with the National
Association of Attorney General's resolutions and the National
Governors' Association resolution just passed. These resolutions
call for (1) unlimited liability, (2) full compensation, and (3) a
compensation scheme that allows injured people to have efficient
compensation mechanisms. At the moment an administrative agency
scheme, as distinguished from a court scheme, is being studied in an
effort to develop a "red-tape-free" system. Mr. Roe added a fourth
point--a "hold harmless" clause covering the states, the local
governments, and Indian tribes. He said this bill is being designed
to cover all incidents arising from the program, and not just
nuclear incidents.

Curt Eschels remarked this proposed legislation was consistent with
the intent of the National Governors Association, and he was pleased
the two national associations were in agreement.

Since this legislation was in the drafting stage, no copies of the
working drafts have been distributed. Mr. Bishop said a copy of
Draft #4 could be made available to Board members. Mr. Eschels said
he believed the states, including those who have an interest in
transportation and those adjacent to the first-round states, share a
belief in the four cornerstones outlined by Mr. Roe.

Senator Guess commented that at the NCSL meeting on Tuesday after-
noon U.S. Representative Morrison described his bill, which has been
dropped in the hopper. Senator Guess said Mr. Roe's proposed legis-
lation seemed to follow down the line of Representative Morrison's
bill.

Mr. Roe referred to the memorandum he had prepared for the Board.
It covered the whole area of liability for damages and injuries
arising from the implementation of the Nuclear Waste Policy Act of
1982, and included reference to pending federal legislation (see
copy attached). He added a hearing on the Price-Anderson Act had
been set for September 19 in the Senate Energy Committee.

Quarterly State/Tribes/USDOE. Mr. Provost reported the states
and tribes meet quarterly with USDOE to review issues. At the
recent meeting in Denver discussion was held on cooperation between
states and USDOE. The issue was whether states were observers or
participants. The agenda was set, he said, to explain USDOE Head-
quarters operation with a brief discussion of how policy was devel-
oped. Both the states and tribes want to have early involvement in
policy development, he said. In the discussion it was suggested
this might be accomplished through the USDOE coordinating groups
within Headquarters and each of the sites. This is evolving, he
said, and he thought it was a positive step with each side trying to
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find an area for policy discussions. Also discussed were socioeco-
nomic timetables. USDOE is only recently becoming involved in this
area. The next quarterly meeting will be held in November, Mr.
Provost said, and he was asked to Chair that meeting, with some
follow-up work on coordination efforts, working with universities on
public information, preliminary determination, and some socioeco-
nomic issues. The hope, he said, was to discuss some of the issues
and policies being developed within USDOE before they are firm. Mr.
Provost said no location had been set for the fall meeting, and he
hoped they could find a convenient and central place for all par-
ticipants.

Council of State Governments. Senator Max Benitz reported on
the Council of State Governments meeting he attended in Richland,
along with Representative Shirley Hankins. He said it was a very
positive meeting and he was pleased David Stewart-Smith (State of
Oregon) and his group could attend. He said the plan for coopera-
tive inspections was well received, and all agreed it should be a
productive, cost-saving program. He said most of the discussion was
concentrated on what kind of a resolution will be considered at the
Western State Council of Governments meeting in Eugene about the
first of October.

Senator Guess reported he had just attended a Council of State
Government (CSG) meeting in Honolulu on Monday and Tuesday, and the
Executive Board of the CSG adopted a resolution there to establish
an umbrella organization to begin an attempt to educate Legislators
and lay people alike. He said CSG is an organization chartered for
the dissemination of information and is a repository for the largest
amount of information on both federal, state, and local governments.
They are divided into regional offices and they believe they can get
a thorough coverage. He said there are eight affiliated organiza-
tions, such as the NCSL, the Attorneys General, the Secretarys of
State, the Lieutenant Governors, the NGA, and the State Treasurers
and Comptrollers of the various states. He said they also have an
affiliated group of some 24 other state organizations of elected
officials, for a total of about 98 different organizations with
state elected official membership.

Senator Guess continued that in a small poll of the comprehension of
the Legislators in attendance, about 167 people, it was found that
their understanding of the nuclear waste problem was very limited.
This instigated the idea of an Informational Committee, which will
handle the Federal and State Affairs Committee. Senator Guess said
that, as a member of this committee for about ten years, he found it
does a very thorough job. Governor Robb of Virginia was in atten-
dance, as well as the Governor of Kentucky, and both of them asked
to make sure that the National Governors Association was brought
into this organization. The effort will be made, Senator Guess
said, to embrace both the governmental sector and the private
sector, including the utilities, the manufacturers, and suppliers
into this one overall effort. A national education program will be
patterned somewhat similar to that of the Chemical Manufacturers
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Association. He said USDOE would be asked for some help, but they
want the state government and local industry to fund the effort in
order to avoid being totally dependent upon a federal grant.

Building and Construction Trades Council. Mr. Provost reported
he made a presentation in place of Mr. Bishop at the Building and
Construction Trades Council this morning in Seattle. The slide
presentation was shown, he said, and a representative of Rockwell
also made a presentation. He said Jim Worthington, a member of the
Advisory Council, had planned to be at the Board meeting, but work
on a resolution was evidently taking longer than anticipated. When
this resolution is final, Mr. Provost said, a copy would be sent to
the Board with the minutes.

Mr. Provost said there were about 120 people present at their pre-
sentation, and many good questions were raised.

Further Attorney General's Report

Preliminary Determination of Suitability - Section 114(f) of
the Nuclear Waste Policy Act. Mr. Roe referred to his memorandum of
August 15 concerning the above section which deals with how the
National Environmental Policy Act relates to the site characteriza-
tion program of the Nuclear Waste Policy Act. Two questions arise:

1. Whether a preliminary determination of suitability under
Section 114(f) should be before, during, or after site
characterization.

2. Whether three qualified sites are required after site
characterization is completed.

In his memo Mr. Roe set forth the statutory language which is caus-
ing the problem (see attached memo).

Mr. Roe said that the Secretary of Energy has concluded in the
Mission Plan that the language contained therein make the deter-
mination at the time of the Final Environmental Assessment. Should
this be done at that time, then characterization will be conducted.
The Secretary of Energy would have one good site at the end of the
characterization process. The state has suggested, he said, that
the preliminary decision be made at the end of site characteriza-
tion.

Mr. Roe continued that the intent of Congress did not seem to be
clear. Four Senators had signed a letter stating the legislative
intent, as set forth by the Secretary, was faithful to Congressional
intent. However, four Representatives, with Representative Udall in
the lead role and supported by Congressmen Markey, Swift, and Wyden
prepared a letter to the contrary. (Note: Since the memo of
August 15 was written, it was learned the Congressional letter was
made final, signed and sent.)
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Mr. Roe continued that Commissioner Asselstine of the Nuclear
Regulatory Commission took the position that the USDOE interpreta-
tion is not faithful to his understanding of the Siting Guidelines
when the Siting Guidelines were before the Commission for concur-
rence. Mr. Roe thought this issue would be carefully considered in
a litigation evaluation when implementation in the Mission Plan is
made.

Representative Nelson asked if it were possible the best site would
less likely be chosen under the Secretary's interpretation. Mr. Roe
said that was a major part of the implication and agreed with Repre-
sentative Nelson it would be a legal question. Mr. Provost added
NRC is very nervous about getting to a licensing situation where
there may be only one or two sites available to them. The whole
burden of finding a geologic repository would fall on the Nuclear
Regulatory Commission. On the other hand, he said, several states
are nervous about having the preliminary determination later on, as
there is some indication USDOE will characterize four sites to
ensure there are three after characterization. He said it is such
an important issue there may be a judge reading the Act.

Representative Nelson asked if the Office was in contact with the
State Senators. Mr. Provost said on the House side, Congressman
Swift had his views made known by signing the letter (mentioned
above). It was Mr. Provost's understanding the Senators had com-
posed their letter in somewhat of a hurry in order to get it out
first, as they knew the House was working on theirs. Representative
Nelson suggested contact be made with the Senators and the rest of
the Washington Congressional delegation. Mr. Roe said Congress was
trying to develop "latter-day" legislative history, which in most
cases the courts do not rely upon, especially in the case of those
in Congress who were not even there, such as Senator Evans. Mr. Roe
added that there was agreement among the senators that the language
was ambiguous. Representative Nelson said it was his feeling the
other states would support the position of Washington to have a
larger pool of sites. There are several possibilities, Mr. Provost
said, and round one and round two states could be combined. Mr.
Bishop said there would be continuing discussion with the Board on
this issue.

Federal Legislation Status

In a separate memorandum Mr. Roe set out some of the major bills of
interest pending in Congress, not relating to Price-Anderson. (See
attached memo.) He said at the moment no hearings on these bills
had been scheduled. Mr. Bishop asked Mr. Roe to furnish a periodic
report on federal legislation pending at each Board meeting.
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Litigation

Tennessee v. USDOE. Mr. Roe reported that Tennessee was bring
action in the U.S. Middle District Court against USDOE, asking the
Court to enjoin the USDOE from further processing the MRS project
proposal in that state. He was advised the suit would be filed next
Monday, August 19.

Water Rights. Mr. Roe advised USDOE has not yet responded to
Governor Gardner's letter to Secretary Herrington as to whether
USDOE will comply with Washington's water rights law in relation to
site characterization and repository operations at Hanford. He said
he was advised the issue was referred to the Department of Justice
several months ago. Mr. Roe met with a representative from that
Department, and the Justice Department has promised to give its
views to USDOE with a response from USDOE to come no later than
September 16, 1985. (See attached memorandum of August 13, 1985, to
Warren Bishop, Chair, for more information.)

Technical Report

Dr. Brewer reported staff is analyzing the Mission Plan. There is
no comment period, he said, as this is the final Plan, so the Office
is examining changes made in response to the State's comments. The
contractors are also reviewing the Mission Plan.

Dr. Brewer said as of yesterday the EPA Standards (40 CFR 191) are
final. They are virtually identical to the last draft--the numbers
are the same, the radius of concern is 5 kilometers, and the envir-
onmental implications are the same. The only changes were made in
the preamble language. He said the regulations will be in the
Federal Register and should be in the office in a week or ten days,
at which time copies will be distributed to the Board members. He
commented this is a very tight specification, very conservative, and
will be a tough hurdle for the U.S. Department of Energy.

Representative Nelson asked for further elaboration on the geo-
graphical radius mentioned. Dr. Brewer responded that in the previ-
ous early drafts of the regulation the nominal radius of concern--
the definition of "accessible environment"--10 kilometers was being
used. In the sixth or seventh draft, the figure went to 5 kilo-
meters, he said. This cuts the area of concern to a quarter and the
volume of concern to about an eighth. This means in the analysis in
the licensing procedure it would have to be shown by USDOE that very
limited amounts of radionuclides would have to be kept within this
relatively short radius. Although the analysis cannot prove what
will happen in a thousand, or ten thousand, years, it will have to
deal with that short distance, which Dr. Brewer thought was quite
significant.
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Representative Nelson asked if that would be a positive or negative
significance. Dr. Brewer said that would depend upon whether it was
desirable to have the license given or denied. It makes it much
more difficult to satisfy the Nuclear Regulatory Commission, he
said.

Representative Nelson asked if it would also eliminate consideration
of what happens to the radioactivity when it reaches the river. Dr.
Brewer said analyses would indicate if these concentrations at the
ten-thousand-year point are within the specification. He said his
personal opinion was that there should not be much concern with the
amounts that would get into the river, as they would be very, very
small amounts. Representative Nelson was concerned that although
they might be small amounts, if the radius does not reach the river,
the damage, even given that low probability, will not be assessed.
Dr. Brewer said he thought the final Environmental Impact Statement
will have to deal with that. He also believed the hydrologic
studies now being conducted will not stop at 5 kilometers.

Representative Nelson asked why 5 kilometers was chosen. Mr.
Provost responded that this might be answered if the EPA repre-
sentative could come to the Board to make a presentation on the
standards. He said it appeared Dan Egan could be available on the
morning before the Board meeting on September 20 to make a presenta-
tion and respond to questions. With Board approval, he said, a
formal invitation would be extended for such a presentation. Dr.
Brewer added the presentation would be good and a detailed written
report should be coming from the EPA Science Advisory Board which
should be helpful information for the Board. Mr. Bishop said since
the Advisory Council would not be meeting on the morning of
September 20, and if there were no objections, the invitation would
be extended to EPA for a presentation that morning. Notices will be
sent.

Other Business

Mr. Bishop referred to the suggested resolution in the members'
packets. The resolution relates to the authority of the Board to
submit the grant request for the coming grant period. Mr. Provost
said that staff had been refining the draft grant request presented
to the Board at the last meeting and asked Gary Rothwell to review
the next steps necessary.

Mr. Rothwell said that the numbers had been pulled together to
reflect the resources that will be needed to respond to legislation
passed this year, the original legislation creating the Nuclear
Waste Board, and matching that with USDOE planned activities for the
coming year. A final application of $1.8 million is now ready and
reflects a High-Level Nuclear Waste Management Office budget similar
to the one in existence, with five vacant positions to be filled in
response to selection for characterization. Involvement with other
state agencies is expanded to gain the benefit of their expertise
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through interagency agreements, with continuation of the ones
recently initiated with the Energy Office, EFSEC, and DSHS. The re
also is a request for an interstate agreement with Oregon. He said
no level of contractor assistance has yet been defined for the full
year as there is a proposal to reassess that activity. Once the
resolution is passed directing the application to be forwarded to
USDOE, with Director Riniker of Ecology signing as Applicant, he
said it was hoped negotiations with USDOE could be made final to
ensure a smooth continuation of the program on September 1, 1985.

Dr. Beare moved approval of the resolution. The motion was seconded
and passed without opposition.

Contractor Reassessment

As mentioned, Mr. Bishop said the question of reassessing the con-
tractor activity has been discussed and it was felt that rather than
trying to review the contractual situation based upon the grant
period, commencing on October 1, the current contractor arrangement
should be continued, with the establishment of a Task Force outlined
in his memorandum of August 14. This group would examine the con-
tractor needs in the light of the various elements of the character-
ization period, would list the contractor options, and would recom-
mend a preferred option and develop an implementation plan. The
five- or six-month period before the final Environmental Assessment
is issued would allow time to review and establish a process, which
would be brought back to the Board. Mr. Bishop asked for comments
and suggestions on this proposal. Since there was no objection, Mr.
Bishop said the Task Force should be established immediately and try
to give an initial report to the Board at the September meeting.

Introduction of R.O. Tedeschi, Westinghouse Electric Corporation

Senator Guess introduced Mr. R.O. Tedeschi, manager of the Richland
Office, Waste Technology Services Division of Westinghouse Electric
Corporation, who was in attendance at the meeting. Senator Guess
said Westinghouse had recently opened a new office in Richland, with
Mr. Tedeschi as the Manager. Senator Guess said Mr. Tedeschi came
to this position with a wealth of experience and he felt the state
would benefit by the opening of this new office.

Public Comment

David Tarnas of the University of Washington said he would like an
explanation of the status of the Advisory Council at this time.
Curt Eschels responded the intent was to make the appointments this
summer. He said there was a list of individuals under considera-
tion, but it was reduced when one was unable to serve and there was
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not a full complement going into July to reflect the spectrum of
people to accomplish the necessary functions of the Council. Vaca-
tions also intervened, he said, and he anticipates the announcements
will be made as soon as possible.

Mr. Eschels added he wished to acknowledge Mr. Tarnas' suggestion of
the NAS review. He said that was one of the bodies the Governor
used in his call for a pause for a reexamination of the repository
program.

Mr. Bishop explained no meeting of the Council was called for this
morning, as it was anticipated new members would be announced and
the plan was to have an orientation session as the first meeting.
He said as soon as the members are appointed, the orientation will
be scheduled and announced.

Dr. Ruth Weiner of the Sierra Club suggested that the new Desk
Officer of the Office of Civilian Radioactive Waste Management make
some contact with various environmental and citizen groups who have
been following the repository process. She asked if the briefing on
September 20 would be open to the public. Mr. Provost responded in
the affirmative. He said it would be conducted in the EFSEC Hear-
ings Room with public participation welcome. He said notice would
be sent as soon as the presentation is firm.

Warren Bishop requested Sam Reed of the Washington State Public
Health Association to continue giving thought to the question of the
proposed public survey. Mr. Bishop said he would like to have Mr.
Reed's comments or suggestions either in writing or by telephone.

There being no further business, the meeting was adjourned.
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M E M O R A N D U M

August 13, 1985

TO: Nuclear Waste Board

FROM: Marta Wilder

SUBJECT: Citizens' Survey: Objectives

As a follow-up to the discussion at the July 19 Board meeting, I
have tried to clarify and expand our thoughts regarding the pro-
posed survey objectives and uses.

Statement of Objectives

In November, 1983, the Nuclear Waste Advisory Council conducted a
citizens' telephone survey of 600 in Washington State. Council
members have discussed their desire to conduct another survey late
this year (1985). One objective of this survey would be to com-
pare public knowledge of nuclear waste management issues in Wash-
ington State today with the attitudes and knowledge reflected in
the 1983 survey.

It was suggested the Public Involvement Working Group, select
Office staff, and the survey contractor work together to develop
the survey. This 'Survey Team' would present the survey before
the full Council and Board for review.

The Washington State University Social Research Center proposed to
conduct a survey for Washington State regarding high-level nuclear
waste management. The proposal was unsolicited by the Council.

The main purposes of the survey would be to:

1. Acquire information on levels of public knowledge of the
state's high-level nuclear waste management program and
general national nuclear management program.

2. Serve as a follow-up to the previous citizens' survey done
by the Advisory Council (November, 1983) to determine if
public knowledge or attitudes on the program have changed.

3
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3. Determine sources used by the public to acquire informa-
tion on this issue.

4. Get a reading on public knowledge which may vary because
of demographic qualities or geographic locations.l/

Uses

1. The attitudes and information gained from this survey
would be compared with the previous survey to determine if
the existing public involvement program may have had an
impact on public knowledge.

2. The information would be used to guide the Advisory
Council and High-Level Nuclear Waste Board in focusing its
public information and involvement program.

3. Survey results could be used in newsletters, speeches and
brochures.

4. Results could be used by policy makers (i.e., Governor,
Board Chair, Board members, etc.) in making decisions.

3. The survey results may prove useful in determining a gen-
eral public attitude about the nuclear waste management
program, which would be interesting to share with the news
media and general public.

Staff Recommendation

It is recommended that the Nuclear Waste Board authorize the
Nuclear Waste Advisory Council and the High-Level Nuclear Waste
Management Office to develop and direct a telephone survey. To
further ensure that attitudes collected are not influenced by
possible related major news events, it is suggested that the
survey be conducted before release of the U.S. Department of
Energy's final environmental assessments late this year.

MW:hlt

cc: Warren Bishop
Don Provost
Nuclear Waste Advisory Council

1/ Possible sample size requirements or prohibitive costs may
restrict attempts to conduct surveys in various geographic
areas.
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Inter-off Ice Correspondence Date: August 14, 1985

To: WARREN BISHOP, Chairman, Nuclear Waste Board

From: CHARLIE ROE, Senior Assistant Attorney General e

Subject: Recent Proposed Federal Legislation - Nuclear
Waste Policy Act.

Two recently introduced bills are brought to your attention
relating to the transportation aspects of the NWPA's reposi-
tory program.

1. S.1162 (by Senator Hart). This bill, entitled the
Nuclear Waste Policy Improvements Act, requires the United
States Department of Energy (US DOE) to consider the impact
of transporting high level radioactive waste through corri-
dor states in selecting a permanent repository site. The
bill also directs US DOE to assess the public health and
environmental impacts of radioactive shipments after the
agency identifies the most likely routes and means of
transportation. US DOE is further directed to provide
assistance to any state that contains a designated route if
the state shows fiscal need in upgrading or maintaining the
route.

2. H.R. 1695 (by Rep. Oakar). This proposal, entitled the
Nuclear Waste Transportation Act of 1985, would establish a
policy of limiting transportation of nuclear wastes to the
one time when it needs to be moved to the repository site.
Waivers from the one-time approach could be issued if
transportation proved necessary for public health, safety or
national security reasons. The bill also would provide
insurance to compensate actions of an accident during the
transportation of wastes.

In addition, your attention is drawn to S. 1235 (by Senators
Simpson and Specter). This bill abolishes the Nuclear
Regulatory Commission and places its duties in a Nuclear
Regulatory Agency with a single administrator structure
similar to the Environmental Protection Agency.

I trust this information is of assistance to you.

CBR:pk
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Inter-office Correspondence Date: August 14, 1985

To: WARREN BISHOP, Chairman, Nuclear Waste Board

From: CHARLES ROE, Senior Assistant Attorney General &

Subject: Federal Government's Liability for Damages and

Injuries Arising from the Implementation of the
Nuclear Waste Policy Act of 1982.

You have asked me to prepare a discussion of bills presently
pending before Congress relating to the Federal Government's
liability for damages and injuries arising from the
implementation of the Nuclear Waste Policy Act of 1982.

1. Backoround

The Nuclear Waste Policy Act (NWPA) does not expressly deal
with the liability of the United States for damages and
injuries incurred by persons and entities arising from the
federal government's implementation of the Nuclear Waste
Policy Act. The United States Department of Energy (USDOE)
has, however, represented its view to Washington and other
states that the federal "Price-Anderson" Act of 1957, P.L.
85-256, 42 U.S.C. 2210, which contains a compensation scheme
for damages arising from nuclear incidents at federal
licensed nuclear power plants as well as facilities operated
by USDOE, also applies to USDOE activities under NWPA.

The Price-Anderson Act places on federal agencies,primarily
USDOE and the Nuclear Regulatory Commission, the
responsibility for assuring financial protection to cover
public liability in the event of a nuclear accident
occurring in the course of activities authorized by federal
licenses (primarily related to nuclear power plants) or
under federal contracts. This financial protection
assurance is accomplished through a system of required
insurance and government indemnification agreements.

As to USDOE's activities, Price-Anderson provides up to
$500,000,000 to satisfy claims arising from a nuclear
incident. If damages from a single incident exceed
$500,000,000, neither the United States nor any other person
or entity is responsible for the payment of any amount above
the exceeded amount.
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The Price-Anderson Act was originally enacted as a temporary
measure with a ten-year life span. Since 1957, the Act has
been extended twice with a present termination date of
August 1, 1987.

Because of (1) Price-Anderson's upcoming termination date,
(2) its ambiguity as it pertains to the repository program
of the NWPA, and (3) its limitations on federal liability
and its lack of full compensation for injuries, a number of
bills have been introduced recently in Congress.

2. Bills Pending In Congress

A. There are two bills presently pending in Congress that
deal directly with the issue of liability of the federal
government arising from the waste respository program of
NWPA. They are:

1. S.1225. (Senators Simpson and McClure)

This bill covers expressly NWPA's waste repository
program activities as well as NRC licensees and USDOE
contractors involved in non-waste activities. Damages
from a nuclear incident are to be paid from the NIPA's
Nuclear Waste Fund in the amount of up to an estimated
$2,400,000,000 in the year 1998. For damages from a
single incident above that amount, Congress must act on
an additional compensation plan, submitted by the
President, under a 60-day expedited procedure.

The "waiver of defenses" concept, which applies to an
extraordinary nuclear occurrence" under the existing

Price-Anderson program, is made applicable to NWPA
waste-related activities of USDOE. As so used, the
"waiver of defenses" concept is akin to a strict
liability standard for injuries caused by an
extraordinary nuclear occurrence.

The bill would extend the Price-Anderson Act to
August 1, 2012.

2. H.R. 2524. (Representative Morrison)

This bill covers NWPA's waste repository program
activities only. The bill contains no limitation on
the amount to be paid for damages arising from a
nuclear incident; however, no more than $5,000,000,000
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may be paid as to a single incident from NWPA's Nuclear
Waste Fund. Any payments above that amount are to be paid
from general federal revenues. The same general concept of
'waiver of defenses' as found in S. 1225 is included in H.R.
2524. The time period for filing a claim for damages is not
addressed. This bill does not contain any termination date
as to its effectiveness.

In addition, there are three other bills that relate to the
Price-Anderson Act and its extension. The are H.R. 51 (Rep.
Price), H.R. 445 (Rep. Seiberling), S. 445 (Senator Hart)
and H.R. 2665 (Rep. Weiss). However, none of these bills
relates expressly to NWPA's waste repository program.
Therefore, I have not set forth their provisions in this
discussion paper except to note that: (1) H.R. 51 raises
the limitation of liability from $500,000,000 to 1,000,000
for each incident, (2) S. 445, H.R. 2665, and H.R. 2665
provide for unlimited liability.

I trust this will be of assistance to you. I will be
prepared to discuss these bills with you and members of your
Board at the Board's meeting on August 16, 1985.

CBR/ks
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August 15, 1985

TO: WARREN BISHOP, Chairman
Nuclear Waste Board

FROM: CHARLES ROE C '
Senior Assistant A rney General

SUBJECT: Section 114(f) of the Nuclear Waste Policy Act

You have asked me to provide a background discussion on the
so-called "section 114(f)" controversy that has come to the
forefront because of recent actions of the United States
Department of Energy (USDOE), with its issuance of a three-
volume Mission Plan in June, 1985, and of recent statements
of federal legislators as to the legislative intent of
section 114(f).

The issues involved are:

(1) Whether a "preliminary determination of suitability"
(PDS) under section 114(f) should be before or after
site characterization? and

(2) Whether three qualified sites are required after site
characterization is completed?

Section 114(f) provides, in pertinent part:

.,.For purposes of complying with the requirements
of the National Environmental Policy Act of 1969
(42 U.S.C. 1321 et seq.) and this section, the
Secretary shall consider as alternate sites for
the first repository to be developed under this sub-
title 3 candidate sites with respect to which (1)

Ken Eikenberry Attorney General
Temple ot Justice, Olympia, Washington 98504-0521
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site characterization has been completed under section
113; and (2) the Secretary has made a preliminary
determination, that such sites are suitable for
development as respositories consistent with the guide-
lines promulgated under section 112(a) ....

The USDOE has created some controversy by its interpretation,
formally stated in its Mission Plan at Volume 1, page 64, that
the secretary of USDOE will

... make this preliminary determination of site suit-
ability at the time he recommends three sites to the
president for site characterization on the basis of the
evaluations contained in the final environmental assess-
ments." (Emphasis supplied.)

The Mission Plan further stated, on page 64, that USDOE

"...considers that, if during or after site characteri-
zation a site is found to be unsuitable for further
consideration, the DOE can nonetheless proceed with a
recommendation to the President of one of the other
two sites as the proposed repository site."

Thus, USDOE concludes:

(1) A PDS should be made before site characterization, and

(2) Three suitable sites are not required to be found after
completion of site characterization.

This memorandum is not designed to set forth my views on the
validity or correctness of that interpretation. (It is noted
that the Nuclear Waste Board has commented to USDOE, in several
contexts, expressing concern over this interpretation.) Rather
this is written to focus on what is causing the controversy or
debate in several quarters.

Several points are made.

First, section 114(f) and its associated provisions are not free
from ambiguity.



WARREN BISHOP
Page 3
August 15, 1985

Second, this ambiguity is emphasized by the recent actions of
congressional figures involved in the enactment of the NWPA.
Very recently, four United States senators issued a letter
stating, in effect, that USDOE's interpretations are faithful
to congressional intent. See letter to Secretary John
Herrington from Senators Johnston, Simpson, McClure, and
Domenici. Further, it is reported that several congressmen
are preparing s similar letter expressing a contrary view as
to USDOE's interpretation.

Third, the Nuclear Regulatory Commission (NRC) has considered
the validity of USDOE's interpretation in the context of
whether NRC would have "concurred" in USDOE's siting guide-
lines if it had been aware that USDOE's interpreted section
114(f) as it did in the Mission Plan. The critic of USDOE's
interpretation on the NRC is Commissioner James Asselstine. See
III Waste Management '85, Proceedings of the Symposium on
Waste Management at Tucson, Arizona 3 (1985).

The importance of the interpretation of section 114(f) is
obvious. I, of course, will be providing advice to you on the
subject after completing an intensive review of all relevant
legislative history. This will likely come about, if not
before, with USDOE's issuance of its final "environmental
assessments" and the "recommendation" and "nomination" decisions
of the federal agency that follow thereafter.

I hope this memorandum helps you and your Board understand the
public discussion that is commonly referred to as the "section
114(f)" issue.

CBR: bj



NUCLEAR WASTE BOARD
RESOLUTION 85-1
August 16, 1985

WHEREAS, the Nuclear Waste Board has the authority and responsi-

bility to review and oversee state agency policies relating to the

management of radioactive wastes pursuant to Chapter 43.200 RCW;

and

WHEREAS, the Nuclear Waste Board has entered into a Memorandum of

Agreement with the Department of Ecology whereby the Department of

Ecology provides technical and administrative support to the

Nuclear Waste Board; and

WHEREAS, federal financial assistance is necessary to allow the

effective functioning of the Nuclear Waste Board; and

WHEREAS, according to the Nuclear Waste Policy Act of 1982, the

federal Department of Energy is to make grants available to states

for the purpose of participating in activities required by

sections 116 and 117 of the Nuclear Waste Policy Act;

THEREFORE, be it resolved that the Nuclear Waste Board directs the

staff of the High-Level Nuclear Waste Management Office, Depart-

ment of Ecology, to submit a grant request for the federal fiscal

year 1986 to the federal Department of Energy, to allow the

Nuclear Waste Board and the Department of Ecology to continue

fulfilling their statutory obligations.

CHAIR

NUCLEAR WASTE BOARD



OFFICE OF THE
ATTORNEY GENERAL

M E M O R A N D U tM

August 13, 1985

TO: WARREN BISHOP, Chairman
Nuclear Waste Board

FROM: CHARLES ROE - ERO
Senior Assistant Attorney General

The following is a statement of recent events involving
litigation under the Nuclear Waste Policy Act.

1. Siting Guideline Litigation

A. State of Washington, Nuclear Waste Board v. United
States Department of Energy, 9th Circuit Nos. 85-7128
and 85-7253

As previously reported, the USDOE moved to dismiss the
Board's case on the grounds that the guidelines are not
"ripe' for review. All briefing by the parties has
been completed. If oral argument is to be presented,
it will likely take place sometime this month. I have
been advised by representatives of Mississippi and Utah
that those two states will file shortly a motion to
intervene in our suit for the limited purpose of
supporting our position on the United State's motion to
dismiss.

B. Ten states are now engaged in litigation challenging
the validity of USDOE's siting guidelines regulations
in five different circuit courts of appeal. Besides
Washington (1) (together with intervenors, Colorado
(2) and Nebraska (3)) in 9th Circuit No. 85-7128,
Wisconsin (4) is an intervenor in 9th Circuit No.
84-7854, and Nevada (5) is the petitioner in Nevada v.
Herrington, 9th Circuit No. 85-7308. The other
petitioners are:

(1) Vermont (6) in Vermont v. United States Department
of Energy, 2nd Circuit No. 85-4082;

Ken Eikenbiry Attorney General
Temple of Justice, Olympia, Washington 98504-0521
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(2) Mississippi (7) in Mississippi v. United States
Department of Energy, 5th Circuit No. 85-4360, and
Texas (8) in Texas v. United States Department of
Energy, 5th Circuit No. 85-4364;

(3) Minnesota (9) in Minnesota v. United States
Department of Energy, 8th Circuit No. 85-5168; and

(4) Utah (10) in Utah v. United States Department of
Energy, 10th Circuit No. 85-1778.

At the request of the United States, all of the cases listed
in (1)-(4) have been transferred to the 9th Circuit in
San Francisco.

2. Funding-Litiation

A. Nevada v. Hodel, 9th Circuit No. 84-7846. This case
involves Nevada's dispute with USDOE over the refusal
of the federal agency to fund physical activities
proposed for conduct by Nevada. The federal Court of
Appeals in San Francisco heard oral argument on August
12, 1985.

B. Potential Litigation Funding Litigation. The USDOE has
denied Washington's request for funds to support
litigation involving the federal government's
implementation of the Nuclear Waste Policy Act. A
review of strategies is now underway. This review
includes the posture of other states on this issue.

3. "Potentially Acceptable Siting" Litigation

In Texas v. United States Department of Energy,
F.2d (5th Cir. No. 84-4826, decided June 10, 1985), the
federal appellate court in New Orleans granted a motion to
dismiss on the grounds that USDOE's designations of sites in
Texas as "potentially acceptable sites" for consideration for
characterization were not final actions under section 119 of NW1PA
which are ripe for review. The Attorney General's Office in
Texas is now evaluating whether it will request review of this
ruling by the United States Supreme Court.

4. EPA Standards

In Natural Resources Defense Council, Inc. v. Thomas, U.S.D.C.,
D.C. No. 85-0518, an environmental group initiated litigation
designed to force the Environmental Protection Agency (EPA) to
adopt 'standards for protection of the general environment from
off-site releases from radioactive materials in repositories "as
required by section 121 of NWPA. A "consent order" has been
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agreed to by the parties that requires EPA to adopt such
standards by August 15, 1985.

5. Water Rjghls

USDOE has not responded "on the merits" to Governor Gardner's
letter to Secretary Herrington as to whether USDOE will comply
with Washington's water right laws in relation to site
characterization and repository operations at Hanford. Pursuant
to your request, I contacted USDOE officials in Washington, D.C.
last week to advise them of the need for a response at any early
date. They advised that they would advise we on August 14, 1985
by telephone. (They stated the delayed response to Governor
Gardner's letter was because the U.S. Department of Justice had
not provided the U.S. Department of Energy with its views.)

6. Other Areas of-Examinat-oin-

A. Mission Plan. I am now reviewing the mission plan that
was issued by USDOE last month. This plan sets forth,
among other matters, how USDOE interprets various
portions of the NWPA.

B. Defense Wastes. I continue to work closely with you
and Don Provost in this important area.

C. Section 114(F) - Preliminary Determination of
Suitability. I will cover this issue by a separate
memorandum to the board.

I trust this will assist you in the conduct of your Board's
meeting next Friday.

CBR/ks
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Inter-office Correspondence Date: August 14, 1985

To: WARREN BISHOP, Chairman, Nuclear Waste Board

From: CHARLIE ROE, Senior Assistant Attorney General e

Subject: Recent Proposed Federal Legislation - Nuclear

Waste Policy Act.

Two recently introduced bills are brought to your attention
relating to the transportation aspects of the NWPA's reposi-
tory program.

1. S.1162 (by Senator Hart). This bill, entitled the
Nuclear Waste Policy Improvements Actrequires the United
States Department of Energy (US DOE) to consider the impact
of transporting high level radioactive waste through corri-
dor states in selecting a permanent repository site. The
bill also directs US DOE to assess the public health and
environmental impacts of radioactive shipments after the
agency identifies the most likely routes and means of
transportation. US DOE is further directed to provide
assistance to any state that contains a designated route if
the state shows fiscal need in upgrading or maintaining the
route.

2. H.R. 1695 (by Rep. Oakar). This proposal, entitled the
"Nuclear Waste Transportation Act of 1985" would establish a
policy of limiting transportation of nuclear wastes to the
one time when it needs to be moved to the repository site.
Waivers from the one-time approach could be issued if
transportation proved necessary for public health, safety or
national security reasons. The bill also would provide
insurance to compensate actions of an accident during the
transportation of wastes.

In addition, your attention is drawn to S. 1235 (by Senators
Simpson and Specter). This bill abolishes the Nuclear
Regulatory Commission and places its duties in a Nuclear
Regulatory Agency with a single administrator structure
similar to the Environmental Protection Agency.

I trust this information is of assistance to you.

CBR: pk


