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Mr. Chairman and members of the Commission. For the record, I am

Halachy R. Murphy, Special Deputy Attorney General for the State of Nevada.

I first want to take the opportunity to thank you for the opportunity to be

here today and to address these proposed amendments. Nevada was, as you

know, one of the states which specifically requested a public meeting to

hear comments on the proposed amendments. We appreciate very much the

opportunity to do so.

Even a cursory perusal of SECY-85-333 makes it clear that your staff has

done a great deal of work on these proposed amendments, and has given

serious consideration to the comments earlier submitted by the states and

other interested parties. Indeed, in several instances, as that document

discloses, the staff revised the proposed amendments to reflect the concerns

we identified. They have not fully adopted the states' positions, however,

and accordingly, some or our concerns remain. I will identify and discuss,

briefly, four areas in which Nevada retains certain reservations regarding

the proposed amendments, (1) the so-called "decoupling" of Parts 2, 51 and

60 revisions; (2) the elimination of the draft site characterization

analysis; (3) the host state's party status in licensing proceedings; and

(4) the use of radioactive materials during site characterization.

Nevada continues to feel that in order for the Commission to correctly

integrate the NWPA into its regulatory framework in a way which guarantees

the states their full rights under that Act, that it should promulgate all

new rules reflecting passage of the NWPA, the procedural rules of Part 2, as

well as Parts 51 and 60 in one rulemaking, thereby guaranteeing a single,

integrated approach and tending to avoid any potential whatsoever for

contradiction, in consistency, misunderstanding of confusion.
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Under proposed section 60.17(c) the Director is to review the Department

of Energy's site characterization plan and prepare a site characterization

analysis with respect to that plan. This of course reflects the require-

ments . 113(b)(1) of the Act. In the preparation of that site characteriza-

tion analysis, the Director, pursuant to proposed section 60.18(a) shall

"provide an opportunity, with respect to any area to be characterized, for

the State in which such area is located and for affected Indian Tribes to

present their views on the site characterization plan and their suggestions

with respect to comments thereon which may be made by NRC." Nothing in the

proposal, however, requires the Director to give any consideration to the

comments on the potential host-state. He must merely 'provide an

opportunity" to comment. Under subsection (c), however, the Director "may"

invite and consider the views of interested parties.

As the staff accurately points out, Nevada possesses considerable

expertise in this area. Indeed, because of the addition of more full time

personnel and subcontractors the state possesses even more expertise on site

characterization than it did at the time the earlier written comments were

submitted. We believe that expertise should not only be made available to

the staff in preparing its site characterization analysis, but that the

consideration of the state's comments should be required by rule. Under the

current proposal there is no requirement that comments received from states,

effected Indian tribes, or other interested parties receive any substantive

weight. Unless such a provision is included the state cannot be insured

that its comments, where appropriate, will be heeded. Such a requirement

should be reduced to rule to provide that insurance.
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On page 11 of Enclosure A to SECY-85-333 the staff makes the statement

that, under section 189(a) of the Atomic Energy Act, "there can be no

question that the host state has a legal right to be a party" in a licensing

proceeding. The staff also says that the tests of standing "are clearly met

for host state participation". While this provides an added measure of

comfort, it does not provide the states with the absolute guarantee, in the

regulations themselves, of complete party status from the very outset which

we are requesting. While I can agree that it is probably inconceivable that

a host state's petition to intervene as a party in repository licensing

proceeding would be denied we are at least six inid perhaps as many as eight

or ten years away from the commencement of that proceeding. The problem

simply is that there will beidifferent people in the process when that

proceeding commences, different members of the Commission, and I suspect, in

many cases different members of the staff as well. All I am suggesting is

that the Commission formalize what I view to be the correct legal conclusion

by the staff that the host state has an unquestionable legal right to full

party status by merely placing appropriate language to that effect in the

rule.

At page 25 of Enclosure B to SECY-85-333 the staff responds to comment

No. 20, which suggested that the rules should provide that NRC will concur

in the use of radioactive tracers if certain criteria are met. In its

response, the staff concludes that "it is not apparent" that S 113(c)(2)(B)

of the NWPA is intended to apply to tracer amounts of radioactive materials.

It is likewise not apparent that it does not so apply. Both subsections (A)

and (B) of 5 113(c)(2) refer to 'any" radioactive material. While clearly

that section was intended to prevent a de facto unlicensed repository, we
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believe that it was also intended to give the Commission some control by way

of concurrence over the use of any radioactive materials whatsoever during

the process of site characterization, including radioactive tracers. We are

informed, for example, that at least one NNWSI contractor plans to use

tracer amounts of and cesium and strontium 90, for experimental purposes, to

determine its practicality, simply because it has never been done before.

That should be viewed by the Commission as unacceptable, as it is by us.

The Commission should review the use of tracer materials on a case by case

basis the Commission should concur in such use only to the extent absolutely

necessary to provide data for the preparation of the required environmental

reports and license application unless such material is clearly demonstrated

to be fully retrievable.

In conclusion, the Commission should utilize a total integrated approach

in revising its rules to conform to the requirements and provisions of the

Nuclear Waste Policy Act. Those integrated rules should provide for full

participation by affected states, defining their status as parties in any

construction authorization proceeding at the outset. As part of the site

characterization and prelicensing activity, a potential host-state should be

entitled to comment on proposed NRC and DOE action with the expectation that

comments will be heard, and when meritorious, heeded. In that respect, the

site characterization analysis of the staff should be made available to the

states in draft form, and finalized only after the opportunity for state

comment. And finally, the Commission's rules should provide for the concur-

rence of the Commission in the Department's use of radioactive materials in

site characterization even in tracer amounts, only when absolutely necessary,
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