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Mr. Chairman and Commissioners, my name is Jim McGranery. I am

here today representing Scientists and Engineers for Secure Energy (SE2).

Today's presentation was scheduled to be delivered by SE2's Executive

Director, Miro Todorovich. Since he is unable to be here, I wish to ask

your permission to speak in his stead and present SE2's position to you.

I would also appreciate your consent for the written text of our remarks

to be entered into the record at this hearing.

SE2 is an association of practicing scholars, scientists and engineers,

active in all fields of the hard sciences, bound together by their common

concern for an effective, prudent use of the fruits of science and

engineering for the benefit of humankind. We are knowledgeable professionals

concerned with ensuring understanding by the public and its leaders nf

scientific and technical facts. We are also rightful members of the

general citizenry, supportive of the historically-tested and properly-

ascertained interests and desires of the American public.

From this vantage point, SE2 sees at issue not only the substance

of the proposed amendments to 10 CFR Part 60, but also the spirit

motivating and affecting the proposed regulations. I wish to address

both of these questions.

In its letter of comment of March 15, 1985, SE2 came out in support

of the proposed "meaningful revisions of NRC's procedures", in the wake

of the passage of the Nuclear Waste Policy Act of 1982 (NWPA), "as moves

towards leaner, better and more efficient government." This is still

SE2's position, even after reviewing subsequent changes to parts of

the procedural amendments to 10 CFR Part 60.
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We would like to use this opportunity to add certain

additional observations.

There are two principles which form the basis for our technical

comments:

First, in the pre-construction permit application stage, Congress

gave primary responsibility to the Department of Energy ("DOE") and

limited the Nuclear Regulatory Commission ("NRC") participation to

"review and comment", except in two particular cases where NRC

"concurrence is required." This is much different than the role

which the NRCforesaw for itself in the original version of 10 CFR Part 60.

Therefore, the adjustment to this diminished status is understandably

difficult. We compliment the Commission on its efforts to pare the

expansive role foreseen for the NRC down to the role actually assigned

by Congress in the NWPA. However, as we explain below, further restraint

is appropriate, if not legally required.

The second principle which we have in mind is that Congress

legislated, as the primary purpose of the NWPA, a schedule for the

siting, construction and operation of repositories, which it

determined was adequate to provide reasonable assurance of adequate

health, safety and associated protection to the public.

NWPA, Sec. Ill (b) (1). We suggest that the Commission is lenally

obligated to restrain any tendancy to an expansive interpretation of

its role, when such an interpretation may tend to violate the

Congressionally-mandated schedule, and especially now, when we are

already behind the legislated schedule.
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Our principal area of concern is proposed 10 CFR Part 60.18,

which defines NRC's implementation of its responsibility to "review

and comment" on the DOE Site Characterization Plan ("SCP), pursuant to

Section 113(b) of the Act. Congress provided for NRC review and

comment on the SCP without indicating any public participation in that

effort, while explicitly providing for public comments to the DOE on

the SCP, NWPA, Sec. 113(b)(2)(B). Thus, the Commission has no

responsibility to seek public participation in the development of its

comments and, if it'decides it has the authority to seek such participation,

due to the lack of an explicit prohibition, it should carefully limit it

to avoid further delay in the legislated schedule.

For that reason, we recommend that the invitation for comment on the

SCP in proposed Section 60.18(b) require comments within forty-five (45)

days after the close of the relevant DOE public hearings pursuant to

NWPA, Sec. 113(b)(2)(B). This would allow for public participation

concurrent with the normal NRC review schedule; no time limit is

proposed currently. (In this connection, some language in proposed

Section 60.18(c) should be deleted and placed in proposed Section

60.18(b), namely, "the Director may invite and consider the views of

interested persons on DOE's site characterization plan").
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Proposed Section 60.18(f) is a vestige of the pre-NWPA concept

of "draft" and "final" SCA's and should probably be deleted. Interested

persons have never before needed any regulatory authority for writing

to the NRC at any time on any subject, and would not now suddenly feel

constrained. On the other hand, such a formal invitation may be argued

to confer some formal but undefined status on such post hoc comments.

In short, we can see no good resulting from this additional, formal

procedure, but we can imagine complaints charging lack of good faith,

because the NRC fails to respond to a real or spurious objection which is

now reiterated for a third or fourth or fifth time.

In the last sentence of proposed Section 60.18(g), DOE is "required"

to address any topic "requested of the Director" in the NWPA Section

113(b)(3) reports.* There is simply no statutory authority for the NRC

to impose such a requirement at this stage, although DOE may, and, we

are confident, would cooperate with the NRC in providing information on

germane issues.

In similar fashion, proposed Section 60.18(h) is not authorized by

the Act but the subject of DOE/NRC agreement. 48 Fed.Reg.38,701 (1983).

For this reason, it may not be appropriate to NRC regulations, especially

if the Procedural Agreement is not cited as authority.

*We also note that in the provision stating that the SCP shall contain
"any other information required by the Commission", the word "required"
should not be read as a license for intellectual curiosity, but rather
in the sense of "needed for its NWPA site characterization responsibilities"
NWPA, Sec. 113(b)(1)(A)(v).
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Probably, the single most unnecessary, burdensome and perilous

provisions in the proposed rules are in the last sentence of proposed

Section 60.18(i) and the first sentence of proposed Section 60.18(j).

These provisions require the invitation of State, Tribe and public

comment on all "comments which the Director makes to DOE" on site

characterization. Such provisions are administratively impossible to

comply with, unless we were to require memoranda of all conversations

between the DOE and NRC staffs at all levels; and then the Federal Register

would be overwhelmed with notices of invitations for comment. Moreover,

we believe these provisions (as well as proposed Section 60.18(k)) go

well beyond, if not violate the DOE/NRC Procedural Agreement.

48 Fed.Reg.38,701 (1983).

We believe that the above-suggested revisions would not hamper

effective and more than adequate participation by interested persons

in the spirit of the Act, but would avoid a procedural morass, avoid

further frustration of the Act's schedule, and be more in keeping with

the Commission's limited role in the site characterization process.

Aside from some minor legal suggestions attached as an addendum

to this testimony, we have only one further legal comment: We do not

believe that the final rule, its background, comments or statement of

consideration should express any opinion on DOE's authority to sink a

shaft before receiving and considering NRC comments on the SCP. It

is DOE's responsibility, not NRC's, to interpret the DOE statutory authority

and defend that interpretation during the site characterization process.

On the other hand, the NRC observation that it may be prudent for DOE to await

such comments to avoid difficulties in subsequent licensing seems totally

appropriate and helpful.
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In analyzing the "spirit" of the proposed rules, we see these

proceedings as but one step in a lengthy, Congressionally-mandated

process, which should lead to the long-term disposal of unneeded

radioactive materials (sometimes called waste). We believe that it

is worthwhile, at this time, to briefly review the avenue of approach

and the design of the regulatory roads which we are expected to travel

in the future.

From the dawn of human inventiveness, most curious-minded inventors

have been motivated by the belief that their work would, in some way,

benefit humanity.

This belief was sustained from the time when such activity was

spontaneous and sporadic to its current incarnation as highly-organized

scientific and technological research. Most scholars, scientists and

technologists still believe that their work and the resultant discoveries

are in the best public interest. This belief is greatly strengthened

by the significant progress we have made in alleviating the ravages of

disease, poverty and unreasonable levels of physical labor.

What could be more in the public interest than to use the practical

fruits of human reasoning to alleviate and, in many cases, eliminate

deprivation, ignorance and the forced extraction of services from many

so that a few could live in luxury? The applied products of human

creativity have worked wonders for our quality of life. Just as hospitals

are clearly in the public interest, so are power plants, waterworks

and highways.
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It was a time-tested view that good government should be an enabler

of these public interest enterprises - for the hope and benefit of the

people. The legislative, regulatory and judicial framework necessary

to a thriving society was meant to be supportive of a prudent expansion

of technological enterprises for the good of all citizens.

With the exponential growth in this age of technology's applications,

we inevitably begin to recognize the existence of unforeseen, yet

unavoidable, side effects, some of them harmful. Indeed, rare are

benefits which do not bring some associated degree of risks. The task

of technologists became that of improving as much as reasonable the

ratio between the former and the latter. There was a natural role for

the government in this process and the scientists soon reached a consensus

on standards to maximize benefits of technology while minimizing

public risks.

It is in this context that we are now deeply alarmed with what we

find in the proposed regulation - a not-atypical sample of the NRC's

work. Page after page is devoted to the opportunity for participants

to participate, to opportunities to comment on the comments of someone

else or some other comments, to seminars so that some, unnamed individuals

may learn how to participate and comment, and to long discussion about

how to satisfy statutory specifications, redundancies notwithstanding.

The Commission seems much more interested in enabling "parties"

to discuss, ad infinitum, how every formal paper move may lead to

another discussion and paper move than it is in ensuring the safe and

expeditious construction of facilities.



In the meantime, every practical and real engineering activity -

building, drilling, testing - is held hostage to motions, deliberations,

scopings, contentions, comments and, if all else fails, injunctions

of the courts. The unavoidable impression one derives from reading

the documents in the by-now proliferating NRC reading rooms is one of

painstakingly-devised procedures aimed at delaying any construction

or material activity (e.g., field testing), which would in the real

and tangible public interest contribute to an actual, prompt and

effective disposal of radioactive wastes.

In other words, rather than to find a concern for the best and

fastest resolution of the problem, one encounters unending discussions

and procedural debates in the name of an alleged public interest,

spawned by uneducated fear and fueled by the often-frivolous allegations

and interpretations oftsome of the contending parties.

Back in 1978, a special study group of the American Physical Society -

like many other scientific and technical bodies before and after -

concluded after a thorough investigation that there are clear and known

technical pathways by which to dispose safely of any kind of radioactive

material (waste or not).

According to the APS, the only obstacles preventing such disposal

are administrative and governmental in nature. Now, six years later,

despite the passage of the NWPA of 1982, the United States waste

disposal question (not to mention fuel reprocessing solved elsewhere

in the world) seems not to be very much closer to resolution.
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Since scientifically knowledgeable and competent organizations and

individuals repeatedly assert that, to the best of their understanding,

radioactive substance disposal is technically feasible, it follows that

the current miniscule progress the U.S. has made on this matter must

be clearly traceable to the basic failure of our political and regulatory

process.

Comparable regulatory tasks are being readily resolved in countries

with legal traditions similar to our own (Britain and Canada). Practical

solutions are also being implemented in Switzerland, where cantonal

prerogatives are at least as jealously guarded as those of the states of

our union. In Sweden, where areas available for "shaft sinking" are

significantly more limited than those available in our country, solutions

are nevertheless being put into place. Even the very seismically-active

country which has suffered from the destructive application of atomic

power (Japan) seems able to develop rational ways to regulate safely and

expeditiously the productive uses of nuclear energy. (It is also worth

noting that France and Italy are able to act on nuclear power questions,

despite such potential impediments as long-cherished traditions, the

presence of myriad historical and archaeological monuments and ancestral

sites, regional self-interest and much greater population densities than

are generally found in the United States.

Using the same scientific know-how and recognizing the same safety

concerns, everyone on this planet seems able to act and reap societal

benefits from this novel technology, while experiencing truly minimal

risks. Everyone that is, except the United States. The above is not

a transitory observation, but a statement of fact, supported and

confirmed by many years of experience around the globe.
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The scientists and engineers active in SE2 feel duty-bound to

bring these observations to the attention of the Commissioners and

ask them to take a hard look at the actual consequences of our domestic

regulatory activity. One needs to ascertain, before continuing on our

present course, whether the regulations generated in the U.S. are

(a) fostering the safe use and disposal of radioactive substances, as

was ultimately intended by the relevant statutes or (b) by their

intrinsic structure, stifling the application of nuclear technologies

in this country, thus depriving the American public of their potential

benefits.

A comparison of the situation in the United States with that in most

of the developed and underdeveloped countries of the world makes the

above question relevant and pressing. The scientific and technological

community waits with great interest for an answer to these questions

and will continue, in the public interest, to press for the purposeful

and efficacious discharge of governmental and political responsibilities

by all the pertinent agencies involved.

Mr. Chairman and Commissioners, this completes our testimony. I

would be happy to respond to any questions.
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TECHNICAL ADDENDUM TO

STATEMENT OF JAMES P. 1MCGRANERY, JR.

BEFORE THE NUCLEAR REGULATORY COMMISSION

ON PROPOSED AMENDMENTS TO 10 CFR PART 60

We suggest the following additional technical amendments to

the proposed amendments to 10 CFR Part 60:*

1. In proposed Sec. 60.18(d), delete "together with such additional

comments as may be warranted" as redundant. The SCA is the

NRC nomenclature for its statutory authority to comment.

2. In proposed Sec. 60.18(d), delete the second sentence, since

the NWPA gives no authority to "object" or "concur" on the

SCP, only comment.

3. In proposed Sec. 60.18(g), modify the second sentence by deleting

"the semiannual reports" and substituting "These reports" for

syinmetry with the first sentence.

4. The first and second sentences of proposed Sec. 60.18(i) appear

to be premised on the DOE/NRC Procedural Agreement, not the NWPA.

Thus, it is doubtful that these provisions are appropriate to NRC

Regulations; alternatively, the authority should be stated.

Further, it seems counterproductive to establish a threshold

standard for comment (i.e., "substantial new grounds").

*All references are to the text of the proposed amendments, as
presented in SECY-85-333, Enclosure A.

Patricia Coglc Ross - Public Affairs Director 2ron Eye Street NW - Suitc 41.01 Washingron D.C. 2ooo6 2o2l' 223 - 538



Technical Addendum, Page 2

5. Proposed Sec. 60.18(1) should be amended by adding to the first sentence

"...nor are they final NRC actions under the Administrative Procedure Act."

6. In proposed Sec. 60.61(d), we do not understand the omission of

"communications to" the Director.

7. In proposed Sec. 60.63(a), "and others" should probably be inserted

after "tribes" for symmetry with Part 2.

8. In proposed Sec. 60.63(b), the absence of any time constraints for the

proposals in question is contrary to the spirit, if not the letter, of

the NWPA. See NWPA, Sec. 117(c). A time limit for submission is

administratively necessary.

9. Unless such program procedures are necessitated by statute, it is unwise

to create a formal agency decisionmaking process for NRC assistance to

State and local governments and affected Indian Tribes. See, especially,

proposed Sec. 60.63(e).


