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Now that the Commission has adopted a project decision
schedule for, "timely guidance from the Commission [to the staff]
on its level of involvement in the Nuclear Regulatory
Commission's (NRC) high-level waste repository program," SECY
85-40, it is appropriate that the Nuclear Regulatory Commission
describe the process which will occur in connection with each of
the Commission or staff actions outlined in the schedule. This
letter contains a proposed process for each action which we hope
would minimize the number of formal Commission meetings, give the
states/tribes the participation they desire and afford the
Department of Energy (DOE) equal time.

The paragraph numbers below coincide with the paragraph
numbers in the NRC's project decision schedule.

1. NRC review and comment on DOE's draft Environmental
Assessments is already in progress. The Commission
will not engage in any affirmative action. We make no
proposal in this area.

2. NRC is required by Section 121 (b) (2) to revise Part 60
to conform to Environmental Protection Agency (EPA)
high-level waste standards. SECY 85-40 provides that
the staff will perform a normal notice and comment
rulemaking and that the Commission will approve both
the proposed and the final rule. We propose that the
states' normal involvement in NRC rulemaking through
submission of comments be supplemented by a public
meeting in which the states and other parties may brief
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the Commission on the adequacy of the proposed rule to
conform to the EPA standard.

3. Section 113 (b)(l) requires that the DOE submit each
site characterization plan to the Commission and to the
states/tribes for comment. The NRC project decision
schedule (SECY 85-40) clarifies that the Commission
will approve each site characterization plan within 20
days after the NRC staff proposes Commission action.
The total time for NRC comment is proposed for 5 to 10
months. We are concerned that the Department of Energy,
and perhaps the NRC staff, seem to anticipate that site
characterization could begin before the entire site
characterization plan had been submitted to the
Commission and to the states/tribes for comment.
The NRC's project decision schedule suggests otherwise
when it uses the term Commission 'approval." The
statute clearly indicates that the plan must be submitted
for comment, "before proceeding to sink shafts at any
candidate site." Consequently, we propose that a state/
tribe to which a particular site characterization plan
refers should receive DOE's complete site characteriza-
tion plan and submit written comments to DOE and to the
NRC. NRC staff should thereafter recommend proposed
action to the Commission based on state/tribe comments as
well as their own. Within the 20 days permitted by the
NRC decision schedule, a public meeting should be held at
which the DOE and the affected state/tribe may brief the
Commission on the appropriateness of the NRC's approval
of the site characterization plan.

4. The NRC project decision schedule refers to site charac-
terization plan updates. The Commission would be
informed of those updates and would consent by inaction
during the 10 days thereafter. If the site character-
ization plan 'updates" are in fact that, we see no need
for a state/tribe comment process which duplicates that
proposed for the original NRC approval of the site
characterization plan. However, if the "update" is
really a completion of those statutorily required
elements which the DOE omitted to include in its original
plan, then we propose the same procedure as the original
NRC approval of site characterization plan (see paragraph
3).

5. Section 113 (c)(2)(A) requires that the NRC concur in
the Secretary's proposal to use radioactive material on
site characterization. This is an important determina-
tion, and we propose the same process used for the
NRC's original approval of the site characterization
plan (see paragraph 3). Inasmuch as the DOE's proposal
to use radioactive materials should be in the site
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characterization plan, the process of paragraphs 3 and
5 should be simultaneous.

6. Section 114 (a) (1) (D) requires DOE to prepare a final
Environmental Impact Statement (EIS) on the site which
it proposes to the President be submitted to NRC for
licensing. Section 114 (f) allows the NRC, "to the
extent practicable," to adopt the DOE's environmental
statement as its own for purposes of its licensing
proceeding. The NRC's review and comment on the draft
EIS is, therefore, a significant NRC activity. Once
again, we propose that the comments of the affected
state/tribe be received by the DOE and NRC prior to the
NRC staff's development of its own comments and that a
public meeting be conducted within the 20 days in which
the Commission must approve staff comments on the draft
EIS, at which the affected state/tribe and the DOE
brief the Commission on the adequacy of the draft EIS
for its subsequent potential adoption by the NRC.

7. Section 114 (a)(1)(E) requires that the DOE's recom-
mendation to the President that a particular site
should be submitted for licensing and subsequent develop-
ment must contain the comments of the NRC regarding
whether the information developed through at depth site
characterization analysis are 'sufficient for inclusion
in any application...for licensing of such site as a
repository." Section 114 (a)(l)(F) also requires that
the views and comments of the governor and legislature of
the affected state be included in the same recommenda-
tion. The NRC's preliminary comments on the sufficiency
of site characterization analysis is, in essence, a
determination that the DOE has enough information to
support a license application. This is an important
preliminary determination and the state should have a
significant involvement in that determination. The NRC
decision schedule would have the Commission approve the
staff's preliminary comments within 120 days of DOE's
publication of the draft EIS. This suggests that the
Commission review of the draft EIS and the preliminary
comments on the sufficiency of site characterization
could be done together (a single comment period, a single
public meeting). Consequently, we propose to the
Commission the same process described in paragraphs 3, 4,
5 and 6.

8. The states make no proposal to participate in the NRC's
development of comments to Congress on a state's Notice
of Disapproval, if one is filed.
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9. No state involvement is needed in the preparation of the
NRC's annual status report to Congress on the DOE
application.

10. Section 114 (d) requires the Commission to act upon "an
application for a construction authorization." The
project decision schedule clarifies that the construction
authorization would first be heard by a "licensing
board.n An appellate review licensing board may be
established to review the licensing board decision.
Thereafter, the Commission itself will authorize the
staff to issue the construction authorization within 30
to 90 days, though that time period is not firm.
Regarding the process for argument before the Commission
regarding its review of the licensing board, we assume
that the process used would be in the nature of an
appeal of a licensing board decision as that process is
currently used in the reactor licensing context and,
therefore, make no supplementary proposal other than our
often repeated proposal that the affected state be
declared a necessary full party to the licensing pro-
ceeding and not a mere intervenor.

11. We assume the same process described in 10 would be used
for the Commission's authorizing the staff to issue a
license to receive and possess waste, or (12.) to
amendments to the license for repository closure or
license termination.

13. Section 114 (e) requires that DOE prepare a project
decision schedule. The important issue to the Commission
is whether DOE's schedule and its own schedule coordinate
so as to meet statutory time frames. Though this is
important to an affected state, we propose only that the
states/tribes submit written comments on the coordination
of the two project schedules before the NRC staff makes
recommendations to the Commission.

14., 15., 16., 17., 18., 19., 20., 21., 22., 23., 24. All of
these paragraphs deal with interim storage, monitored
retrievable storage, and a test and evaluation facility.
Therefore, we do not address these procedures, but leave
them open for the suggestions of states in which such
facilities may be developed.

What we have proposed is a single procedure which could be
used on several occasions outside the formal licensing process.
It is as follows: 1) NRC determines that the DOE submission is
complete; 2) states/tribes submit written comments to NRC staff;
3) NRC staff makes recommendations to the Commission; and 4)
within the allotted days, a public meeting is held at which DOE
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and the affected state, or states and tribes, briefs the
Commission on NRC's pending action. The procedure would be
utilized 1) when the Commission approves the site characteriza-
tion plan and concurs in the use of radioactive material; 2) when
the Commission adopts rules pursuant to Section 121 (b)(2), 3)
when the Commission approves staff comments to DOE's EIS, and 4)
when the Commission approves the staff's preliminary comments on
the sufficiency of site characterization analysis. With respect
to coordination of project decision schedules, the process omits
the third element. By consolidating issues, the procedure would
be utilized on as few as 2 or 3 occasions. The first occasion
could address approval of site characterization plans and
concurrence in the use of radioactive materials in characteriza-
tion. This occasion could also include the issue of NRC revi-
sions to part 60 pursuant to Section 121 (b)(2) if that issue
were ready by the time characterization plans require approval.
(We advocate, of course, that such rules should be in place prior
to NRC approval of characterization plans.) The second occasion
could include the issues of NRC approval of staff comments on
DOE's EIS and NRC's preliminary comments on the sufficiency of
site characterization analysis. Revisions to part 60 pursuant to
Section 121 (b) (2) could also be discussed on this second
occasion if it had not beed discussed in the earlier one. If
not, a third occasion would be necessary to address that subject.

I appreciate the opportunity to present my views on this
subject to you, and hope that you find the proposed process of
interest. Should you have any questions, or wish to discuss this
further, please do not hesitate to contact me.

Sincerely,

Robert R. Loux
Director

RRL/gjb

cc: Commissioner Nunzio Palladino, Chairman, Nuclear
RegulatoryCommission

Commissioner James K. Asselstine, Nuclear Regulatory
Commission

Commissioner Frederick M. Bernthal, Nuclear Regulatory
Commission

Commissioner Thomas M. Roberts, Nuclear Regulatory
Commission

Commissioner Lando W. Zech, Jr., Nuclear Regulatory
Commission
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