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Dear Mr. Frishman:
(Return to WM, 623-S5)
I would 1ike to call to your attention Section 114(e) of the Nuclear Waste
Policy Act of 1982 (Enclosure 1) which requires the Secretary of Energy to
prepare and update, in cooperation with affected Federal agencies, a Project
N Decision Schedule (PDS) for attaining operation of a nuclear waste repository
within the time periods specified in the Act. The PDS must provide a sequence
of deadlines for Federal agency actions, including an identification of the
activities for which a delay in their start or completion will cause a delay in
the start-up of repository operation. The NWPA also specifies that failure or
expected failure on the part of any Federal agency to comply with any of the
deadlines established in the PDS must be explained in a written report to the
Secretary of Energy and to the Congress.

NRC received a preliminary draft of the PDS from DOE in January 1985 requesting
comments from the participating Federal agencies. We submitted our initial
comments to DOE (Enclosure 2) and are now expecting to receive the draft PDS
for final NRC comment in early July 1985. In addition to the provisions of the
NWPA for State/Tribal interactions with the involved Federal agencies, the
Commission's policy guidance (Enclosure 3) requires us "to maintain close
communications with DOE, the States and affected Indian Tribes so that required
activities and lead times are identified early in the planning process."

We would like to meet with the first round States/Tribes to work out the
appropriate lead time for NRC interactions with States/Tribes on the major
milestones identified for the PDS (Enclosure 4). We do not intend, nor do we
expect, to lock in inviolate commitments from either the States and Tribes or
NRC, but rather some general schedule allowances for interactions that we agree
are appropriate.

We would like to meet individually with each State and Indian Tribe to get your
views on where you would 1ike interactions with NRC so we can consider your
views in our planning and comments on the PDS. Please review the enclosed
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material on the PDS, and either Donna Mattson or Catherine Russell of my staff
will contact you to arrange a meeting. We need to meet with you by July 19th
so that we can submit our comments on time to DOE. If you plan to be in the
Washington D.C. area over the next few weeks, we will arrange to meet here.
Otherwise, we will call you to arrange a meeting at a mutually convenient
place.

We look forward to meeting with you and, in the interim, would be happy to
answer any questions you have about this process.

Sincerely,

N //55//

Joseph 0. Bunting, Chief
Policy and Program Control Branch
Division of Waste Management

Enclosures:

1. NWPA of 1982

2. NRC comments to DOE on PDS
3. Commission's policy guidance
4. Milestones identified in PDS

‘See previous concurrence.
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Sincerely,

Jos 0. Bunting, Chief
PoYicy and Program Control Branch
vision of Waste Management

Enclosures:

1. NWPA of 1982

2. NRC comments to DOE on PDS
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Mr. Steve Frishman, Director
Nuclear Waste Programs Office
0ffice of the Governor

P.0. Box 12428

Austin, Texas 78711

Dear Mr. Frishman: /

/
I would like to call to your attention Section 114(e) of the Nuclear Waste
Policy Act of 1982 (Enclosure 1) which requires ;ﬁe Secretary of Energy to
prepare and update, in cooperation with affected Federal agencies, a Project
— Decision Schedule (PDS) for attaining operation of a nuclear waste repository
within the time periods specified in the Act,” The PDS must provide a sequence
of deadlines for Federal agency actions, ingluding an identification of the
activities for which a delay in their start or completion will cause a delay in
the start-up of repository operation. The NWPA also specifies that failure or
expected failure on the part of any Federal agency to comply with any of the
deadlines established in the PDS must be explained in a written report to the
Secretary of Energy and to the Conj;g s.
t

NRC received a preliminary draft of the PDS from DOE in January 1985 requesting
comments from the participating F€deral agencies. We submitted our initial
comments to DOE (Enclosure 2) and are now expecting to receive the draft PDS
for final NRC comment in early/June 1985. In addition to the provisions of the
NWPA for State/Tribal interacfions with the involved Federal agencies, the
Commission's policy guidance/(Enclosure 3) requires us to "seek lead times
early in the process" for 3!] NRC actions.

N~ We would like to meet wizﬁ’the first round States/Tribes to work out the
appropriate lead time for NRC interactions with States/Tribes on the major
milestones identified jh the PDS (Enclosure 4). We do not intend, nor do we
expect, to end up with inviolate commitments with each State/Tribe, but rather
some general schedul¢ allowances for interactions with NRC you feel are
necessary.

We would like to pieet individually with each State and Indian Tribe to get your
views on where ygu would 1ike interactions with NRC so we can consider your
views in our plghning and comments on the PDS. Please review the enclosed
material on the PDS, and either Donna Mattson or Catherine Russell of my staff
will contact you to arrange a meeting. We need to meet with you by June 30th
so that we cah submit our comments on time to DOE. If you plan to be in the
Washington D.C. area over the next few weeks, we will arrange to meet here.
Otherwise, we will call you to arrange a meeting at a mutually convenient

place. /
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We look forward to meeting with you and, in the interim, wou1d be happy to
answer any questions you have about this process.

-
r

Sincerely,

Joseph 0. Bunting, Chief
Policy and Program Control Branch
Division of Waste Management

— Enclosures:
1. NWPA of 1982
2. NRC comments to DOE on PDS
3. Commission's policy guidance
4. Milestones identified in PDS
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Steve Frishman, Dijrector
Nuclear Waste Programs Office
0ffice of the Governor

P.0. Box 12428 ) )

Austin, Texas 78711 .

Dear Mr. Frishman: G% ‘N“ L \)

I would like to call to your attention Section 114(e) of the Nuclear Waste

Policy Act of 1982 (Enclosure 1) which requires the Secretary of Energy to

prepare and update, in cooperation with affected Federal agencies, a Project

Decision Schedule (PDS) for attaining operation of a nuclear waste repository

within the time periods specified in the Act. The PDS must provide a sequence
— -of deadlines for Federal agency actions, including an identification of the

activities for which a delay in their start or completion will cause a delay in

the start-up of repository operation. The NWPA also specifies that failure or

expected failure on the part of any Federal agency to comply with any of the

deadlines established in the PDS must be explained in a written report to the
Secretary of Energy and to the Congress.

NRC received a preliminary draft of the PDS from DOE in January 1985 requesting
comments from the participating Federal agencies. We submitted our initial
comments to DOE (Enc]osure 2) and are now expecting to receive the draft PDS
for final NRC comment in early June 1985. In addition to the provisions of the
NWPA for State/Tribal interactions with the involved Federal agencies, the
Commission's policy guidance (Enclosure 3) requires us to "seek lead times
early in the process" for all NRC actions.

We would like to meet with the first round States/Tribes to work out the

_ appropriate lead time for NRC interactions with States/Tribes on the major
milestones identified in the PDS (Enclosure 4). We do not intend, nor do we
expect, to end up with inviolate commitments with each state/tribe. but rather
some general schedule a'lowances for interactions with NRC you feel are
necessary. '

We would like to meet individually with each State and Indian Tribe to get your
views on where you would like interactions with NRC so we can factor that into
our planning and comments on the PDS. Please review the enclosed material on
the PDS and either Donna Mattson or Catherine Russell of my staff will contact
you to arrange a meeting. We need to meet with you by June 30th so that we can
submit our comments on time to DOE. If you plan to be in the Washington D.C.
area over the next few weeks, we will arrange to meet here. Otherwise, we will
call you to arrange a meeting at a mutually convenient place.
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Dear Mr. Frishman:

I would like to call to your attention Section 114(e) of the Nuclear Waste
Policy Act of 1982 (Enclosure 1) which requires the Secretary of Energy to
prepare and update, in cooperation with affected Federal agencies, a Project
Decision Schedule (PDS) for attain1ng operation of a nuclear waste repository

U within the time periods specified in the Act. The PDS must provide a sequence
of deadlines for Federal agency actions, including an identification of the
activities for which a delay in their start or completion will cause a delay in
the start-up of repository operation. The NWPA also specifies that failure or
expected failure on the part of any Federal agency to comply with any of the
deadlines established in the PDS must be explained in a written report to the
Secretary of Energy and to the Congress.

NRC received a preliminary draft of the PDS from DOE in January 1985 requesting
comments from the participating Federal agencies. We submitted our initial
comments to DOE (Enclosure 2) and are now expecting to receive the draft PDS
for final NRC comment in early June 1985. In addition to the provisions of the
NWPA for State/Tr1bal interactions with the involved Federal agencies, the
Commission's policy guidance (Enclosure 3) requires us to "seek lead times
early in the process” for all NRC actions.

We would 1ike to meet with the first round States/Tribes to work out the

— appropriate lead time for NRC interactions with States/Tribes on the major
milestones identified in the PDS (Enclosure 4). We do not intend, nor do we
expect, to end up with inviolate commitments with each state/tr1be, but rather oY,
some general schedule allowances for interactions with NRC you feel are . «Y“Hf' ép
necessary. cﬂﬁ: \I‘gb Corm
We would like to meet individually with each State and Indian Trﬁze to get your
views on where you would like interactions with NRC so we can t-$rrte~
our planning and comments on the PDS. Please review the enclosed material on
the PDS and either Donna Mattson or Catherine Russell of my staff will contact
you to arrange a meeting. We need to meet with you by June 30th so that we can
submit our comments on time to DOE. If you plan to be in the Washington D.C.
area over the next few weeks, we will arrange to meet here. Otherwise, we will
call you to arrange a meeting at a mutually convenient place.
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Nuclear Waste Programs Office o
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Dear Mr. Frishman: -A/Mﬁf\ .
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I would like to call to your attention Sectiod 114(e) of the uclear Waste

Policy Act of 1982 (Enclosure 1) which requires the Secretary Jof Energy to
prepare and update, in cooperation with affected Federal agen¢ies, a Project
Decision Schedule (PDS) for attaining operation of a nuclear waste repository
— within the time periods specified in the Act. The PDS must provide a sequence
of deadlines for Federal agency actions, including an identAfication of the
activities for which a delay in their start or completionwill cause a delay in
the start-up of repository operation. The NWPA also specifies that failure or
expected failure on the part of any Federal agency to €omply with any of the
deadlines established in the PDS must be explained a written report to the
Secretary of Energy and to the Congress. ’

NRC received a preliminary draft of the PDS fyém DOE in January 1985 requesting
comments from the participating Federal agepcies. We submitted cur initial
comments to DOE (Enclosure 2) and are now gxpecting to receive the draft PDS
for final NRC comment in early June 1985,/ In addition to the provisions of the
NWPA for State/Tribal interactions with/the involved Federal agencies, the
Commission's policy guidance (Enclosur¢ 3) requires us, to "seek 1 ajoimes v
early in the progess' for all NRC actipr ,;? Zﬂ [uavfi4"
4£9;22%,¢4/~ )

6ﬁﬁé:§f§%??$§rfg/§/¥§%;%9 ut the &

§ohs with States/Tribes on’ the major
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some general chedule allowances” To¥ it ou-~feed are
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We would like to meet indiv1dua1 each State and Indian Tribe to get your .

views on where you would 1ike interactions with NRC so we can factor that into
our planning and comments on the PDS. Please review the enclosed material on
the PDS and either Donna Mattson or Catherine Russell of my staff will contact
you to arrange a meeting. We need to meet with you by June 30th so that we can
submit our comments on time to DOE. If you plan to be in the Washington D.C.
area over the next few weeks, we will arrange to meet here. Otherwise, we will
call you to arrange a meeting at a mutually convenient place.

DATE 85/05/28
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Dear Mr. Frishman: QEAE w THel

I would Tike to call to your attention Section 114(e) of the Nuc]ear Waste 162{5@
Policy Act of 1982 (Enclosure 1) which requires the Secretary of Energy to uizs
prepare and update, in cooperation with affected Federal agencies, a Project CEM&&HDQ4—7
Decision Schedule (PDS) for attaining operation of a nuclear waste repository

within the time periods specified in the Act. The PDS must provide a sequence

of deadlines for Federal agency actions, including an identification of the S‘Aowp\,
activities for which a delay in their start or completion will cause a delay in

the start-up of repository operation. The NWPA also specifies that failure or -fE:It>(3
expected failure on the part of any Fede ency to comply with any of the , é
deadlines established in the PDS must- e’explained in a written report to the

Secretary of Energy and to the gress.

NRC received a preliminary draft of /the PDS from DQE in January 1985 requesting
comments from the participgting Federal agencies. /We submitted our initial
comments to DOE (Enclosur¢ 2) and/are now expectifig to receive the draft PDS
for final NRC comment in early . ition to the provisions of the
NWPA for State/Tribal inferactions with the inyblved Federal agencies, the
Commission's policy guiddnce (Enclosure 3) rgfuires us "to maintain close
communications with DOE, the States and ected Indian Tribes so that

required activities and lead times_are"identified early in the planning
process."

We would like to meet with the first round States/Tribes to work out the
appropriate lead time for NRC interactions with States/Tribes on the major
milestones identified in the PDS (Enclosure 4). We do not intend, nor do we
expect, to lock in inviolate commitments from either the States and Tribes or
NRC, but rather some general schedule allowances for interactions that we agree
are appropriate.

We would like to meet individually with each State and Indian Tribe to get your
views on where you would 1ike interactions with NRC so we can consider your
views in our planning and comments on the PDS. Please review the enclosed

DATE :85/06/06




- Thé;fo]lowing people have all received the enclosed letter.

Mr. Don Provost
State of Kashington
Dept of Ecology
Mail Stop PV-11
Olympia, WA 98504

Mr. Robert R. Loux, Director
Nevada Waste Project Office

Capitol Building, 2nd Floor

Carson City, NV 89710

Mr. Steve Frishman

Nuclear VWaste Programs Office
Office of the Governor

P.0. Box 12428

Austin, TX 78711

Mr. Elwood H. Patawa
Umatilla Indian Tribe
P.0. Box 638
Pendleton, OR 97801

Mr. Ron Half-Moon

Nuclear Waste Project Director
Nez Perce Indian Nation

P.0. Box 305

Lapwai, ID 83540

Mr. James Friloux, Program Manager
Nuclear Waste Repository Program
Louisiana Geological Survey

2133 Silverside Drive, Suite L
Baton Rouge LA 70808

Mr. Jack Whittman

High Level Nuclear Waste Program
Associate Director

0ffice of the Governor

101 State Capitol

Salt Lake City, UT 84114

James I. Palmer

State Liaison Officer
State of Mississippi
P.0. Box 139

Jackson, MS 39205

Mr. Russell Jim

Nuclear Waste Project Manager
Confederated Tribes and Bands
P.0. Box 151

Toppenish, WA 98948

Dean Tousley

Harmon, Weiss, and Jordon
2001 S. Street, NW.

Suite 430

HWashington, DC 20009

Mr. James B. Hovis

Hovis, Cockrill, Yeaver, and Bjur
316 N. 3rd Street

P.0. Box 487

Yakima, WA 98907

John W. Green

Mississippi Department of
Energy and Transportation

300 Watkins Building

510 George Street

Jackson, MS 39202

Mr. Ronald J. Forsythe
Nuclear Haste Program Manager
300 Watkins Building

510 George Street

Jackson, MS 39202

Mr. Pat Spurgin

High Level Nuclear Waste Program
Director Office of the Governor

101 State Capitol

Salt Lake City, UT 84114

Dr. Hall Bohlinger
Assistant Administrator
Nuclear Energy Division
P.0. Box 14690

Baton Rouge, LA 70898



96 STAT. 2214

Submittal to
reas.

Deadlines,
exlensions.

Submittal to
Congress.

| 34Nnso|ou3

RS

PUBLIC LAW 97-425—JAN. 7, 1983

the waste form proposal for such site seem to be sufficient for
inclusion in any application to be submitted by the Secretary
for licensing of such site as a repository;

(F) the views and comments of the Governor and legisiature of
any State, or the governing body of any affected Indian tribe, as
determined by the Secretary, together with the response of the
Secretary to such views; .

(G) m,«:“l:l other information as the Secretary considers appro-
priate; a e

(H) any impact report submitted under section 116(cX2XB) by
the State in which such site is located, or under section
118(bX3XB) by the affected Indian tribe where such site is
located, as the case may be.

(2XA) Not Iater than March 31, 1987, the President shall submit to
the Congress a recom ation of one site from the three sites
initially characterized that the President considers qualified for
application for a construction authorization for a repository. Not
later than March 31, 1990, the President shall submit to the Con-
gress a recommendation of a site from any sites already
characterized that the President considers qualified for a construc-
tion authorization for a second repwhy The President shall
submit with such recommendation a copy of the report for such site
prepared by the Secretary under paragraph (1). After submission of
the second such recommendation, the President may submit to the
Congress recommendations for other sites, in accorance with the
provisions of this subtitle.

(B) The President ma{leﬂeﬂd the deadlines described in subpara-
graph (A) by not more than 12 montha if, before March 31, 1986, for
the first site, and March 31, 1989, for the second site, (i) the
President determines that such extension is necessary; and (ii)
transmki’t: to the Congresa a report setting forth the reasona for such
extension.

(3) If approval of any such site recommendation does not take
effect as a result of a disappraval by the Governor or legisiature of a
State under section 116 or the governing body of an affected Indian
tribe under pection 118, the President shall submit to the Congress,
not later than 1 year after the disapproval of such recommendation,
a recommendation of another site for the fimt or subeequent

repository.

(4IA% President may not recommend the approval of any site
under this subsection unless the has recommended to the
President under paragraph (1) approval of such site and has submit-
ted to the President a report for such site as required under such

paragraph.

(B) No recommendation of a site by the President under this
subsection shall require the preparation of an environmental impact
statement under section 1022XC) of the National Environmental
Policy Act of 1963 (42 US.C. 4332(2XC)), or to rﬁuire any environ-
mev'v‘u;idmiew under subparagraph (E) or (F) of section 102(2) of
suc .

(b) Susmizsion or ArruicaTion.—I( the President recommends to
the Congress a site for a repository under subsection (a) and the site
designation is permitted to take effect under section 115, the Secre-
tary shall submit to the Commission an application for a construe-
tion authorization for a repository at such site not later than 90 days
after the date on which the recommendation of the site designation
is effective under such section and shall provide to the Governor and

- e intil such time as a

PUBLIC LAW 97-425—JAN. 7, 1983

‘egislature of the State in which such site is located, or the govern-
‘ng body of the affected Indian tribe where such site ia located, as
“he case may be, a copy of such application.
. (c) StaTus Rerorr on ArruicaTion.—Not later than 1 year afler
the date on which an application for a construction authorization is
submitted under subsection (b), and annually thereafter until the
“‘ate on which such authorization is granted, the Commission shall
zubmit a report to the Congress describing the proceedings under-
iaken through the date of such report with regard to such applica-
¢om, including a deacription of— :
(1) any major unresolved safetxuimueo. and the explanation of
the r{‘ with respect to design and operstion plans for
resolving such issues;

(2) any matters of contention regarding such application; and .

(3) any Commission actions regarding the granting or denial
of such authorization.

(d) Commmsion ActioN.—The Commission shall consider an appli-
cztion for a construction authorization for all or part of a repository
in accordance with the laws applicable to such applications, except
that the Commission shall issue a final decision approving or disap-
grnving. the issuance of a comstruction authorization not later

ran—

m Janun? 1, 1989, for the first such application, and Janu-
a7 1, 1992, for the second such application; or
2) the expiration of 3 years after the date of the submission of
such application, except ‘hat the Commission may extend such
deadline by not more thaa 12 months if, not less than 30 days
before such deadline, the Commission compliea with the report-
ing requirements established in subsection (eX2);
whichcver occurs later. The Commission decision approving the first
such avplication shall prohibit the emplueemont in the first reposi-
tory of o quantity of spent fuel contaim:r in excess of 70,000 metric
tons of Leavy metal or a quantity of solidified high-leve] radioactive
waste renlting from the reprocessing of such’A quantity of spent
fuel until such time as a second repository is in operation. In the
event that a monitored retrievable storage facility, approved pursu-
ant to subtitle C of this Act, shall be located, or ia planned to be
located, within 50 miles of the first repository, then the Commission
decision approving the first such application shall prohibit the
emplacement of a quantity of spent {uel containing in excess of
70,000 metric tons of heavy metal or a quantity of solidified high-
level radioactive waste resulting from the repr ing of apent fuel
in both the repoditory and monitored fe storege facility
repository is in operation.

(e) Prosecr Decision Scueoure.—(1) The Secretary shall re
and umu. as appropriate, in tion with all affected Federal
agencies, a project decizion schedule that portrays the optimum way
to attain the operation of the reposi involved, within the time
perioda specified in this subtitle. S schedute shall include a
description of objectives and a sequence of deadlinea for all Federsl
agencies required to take action, including an identification of the
::gvi:ii: 'i'?‘ |which ad d‘elay il':‘egtihe start, or compleﬁonk.mof such

vi cause a delay in nning repository operation.

(2) Any Federnl that determines ll:::’it cannot compl
with any deadline in the project decision schedule, or faila to so
comply, shall submit to the Secretary and to the Congress a written
report explaining the reason for its failure or expected failure to

Construction
nuthorization
application.

bmitta!
g et
Congress.
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PUBLIC LAW 97-425—JAN. 7, 1983

meet such deadline, the reason why such agency could not reach an
agreement with the Secretary, the estimated time for completion of
the activity or activities involved, the associated effect on its other
deadlines in the project decision schedule, and any recommenda.
tions it may have or actions it intends to take regarding any
improvements in its operation or ni- .‘ion, or changes to its
statutory directives or authority, so that it wiil be able to mitigate
the delay involved. The Secre(ar{‘.ewithin 30 days after receiving
any such report, shall file with the Congress his response to such
report, including the reasons why the Secretary could not amend

the project decision schedule to accommodate the Federal agency

invo!

(D EnviRoNmENTAL IMNPACT STATEMENT.—ANY recommendation

made by the Secretary under this section shall be considered a
major Federal action significantly affecting the quality of the
nvironmental

human environment for gurposes of the National
Policy Act of 1969 (42 US.C. 4321 et seq.). A final environmental
impact statement prepared by the Secretary under such Act shall
accompany any recommendation to the President to approve a site
for a itory. With m‘rect to the nggﬁn;nmenu imposed by the
National Environmental Policy Act of 1969 (42 U.SC. 4321 et »eq.),
compliance with the procedures and requirements of this Act shait
be deemed adequate consideration of the need for a repository, the
time of the initial availability of a repository, and all alternatives to
the isolation of high-level radioactive waste and spent nuclear (uel
in a repository. For purposes of complying with the requirements of
the National Environmental Policy Act of 1969 (42 USC. 1321 et
seq.) and this section, the Secretary shall consider as alternate sites
for the first repository to be developed under this subtitle 3 candi-
date sitea with respect to which (1) site characterization has been
completed under section 113; and (2) the Secretary has made a
preliminary determination, that such sites are suitable for develop-
ment as respositories consistent with the guidelines promulgated
under section 112(a). The Secretary shall consider as alternative
sites for su uent itories at Jeast three of the remaining sites
recommended by the Secretary by January 1, 1985, and by July 1,
1989, pursuant to section 112(b) and approved by the President for

site characterization pursuant to section 112(c) for which (1) site’

characterization has been completed under section 113; and (2) the
Secretary has made a preliminary determination that such sites are
suitable for development as respositories consistent with the guide-
lines promulgated under section 112(n). Any environmental impact
statement prepared in connection with a repository to be
construmj by the Secretary under this subtitle shall, to the extent

icable, be adopted by the Commission in connection with the
issuance by the Commission of a construction authorization and
license for such repository. To the extent such statement is adopted
by the Commission, such
responsibilities of the Commission under the National Environmen-
tal Policy Act of 1969 (42 US.C. 4321 et seq) and no further
consideration shall be required, except that nothing in this subsec-
tion shall affect any i dent responsibilities of the Commission
to protect the public health and safety under the Atomic Energy Act
of 1954 (42 U.SC. 2011 et neq.). Nothing in this Act shall be con-
strued to amend or otherwise detract from the licensing require-
ments of the Nucler Regulatory Commission as established in title 11
of the Energy Reorganization Act of 1974 (Public Law 93-438). In

jon shall be deemed to also satisfy the
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any such statement redwithra:g:cttotheﬁutupdtoqb
be constructed under this subtitle, noedforareﬁitoryor
nmg;olog‘lcaltemaﬂvutotholimdmchnpmltoryl 1l not be

REVIEW OF REPOSITORY SITR SELECTION

Sec. 115. (n) Dxrintmion.—For purposes of this section, the term
“resolution of repository siting approval” means a joint resolution of
the Congress, the matter after the resolving clause of which is as
follows: “That there he is approved gite at ........ for &

itory, with respect to which a notice of disa | was submit-
aasssscsse OT corvons wer. The first blank space in such resolution
shall be :;Ile:rm:h thei name :vfh gh: ge:grnphk:“ol:eauoniof m
propoaed site to which such resolu pertains;
second blank » Tm resolution shall be filled with the
designation of the State Governor and legisiature or Indian tribe
governing body submitting the notice of disapproval to which such
resolution pertains; and the last blank space in such resolution shall
be filled with the date of such submission.

(b) Sratz or Inmian Tiez Perrrions.—The designstion of a site as
suitable for application for a construction authorization for a reposi-
tory shall be effective at the end of the 60-day period beginning on
the date that the President recommends site to the
under section 114, unless the Governor and legistature of the
in_which such site is located, or the governing body of an Indian
tribe on whose reservation such site is located, as the case may be,
has submitted to the Congress a notice of disapproval under section
116 or 118. If any such notice of disa; ! has been eubmitted, the
designation of such site shall not be effective except as provided
under subsection (c).

(c) Conanssstonat, Review or Permows.—If any notice of disap:

I of a repository site designation has beery submitted to the
under section 116 or 118 after a recommendation for

approval of such site is made by the President under section 114,
such site shall be disapproved unless, during the first of 90
calendar days of continuous session of the Congresa after the date of

the receipt by the Congress of such notice of disa 1, the

Congress passes a resolution of repost siting a in accord-

ance with this subsection approving such site, and such resolution

N P':" A"" SernaTe.—(1) The provisions of
OCEDURES APPLICABLE TO THE SENATE.

this subsection are enacted by the

(A) as an exercise of the rulemaking power of the Senate, and

as such they are deemed a part of the rules of the Senate, but

applicable only with respect to the procedure to be followed

in the Senate in the case of resolutions of repository siting

approval, and such provisions supersede other rules of the

Senate only to the extent that they are inconsistent with such

other rules; and

(B) with full recognition of the constitutional right of the

Senste to change the rules (so far as relating to the procedure of

the Senate) at any time, in the same manner and to the same
extent as in the case of any other rule of the Senate.

{2XA) Not later than the first day of seesion following the day on

which any notice of disapproval of a repository site selection is

submi to the Congress under section 118 or 118, a resolution of

13-17% 0 - &) - ) (400} '

42 USC 10135.

Notice of
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Introduction of
resolution.
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MAR 4 1985

Mr. Ben C. Rusche, Director

Office of Civilian Radioactive
Waste Management

U.S. Department of Energy

Washington, D.C. 20585

1

Dear Mr. Rusche:

In response to your letter of January 15, 1985, I am pleased to provide the
enclosed NRC staff comments (Enclosure 1) on the preliminary draft Project
Decision Schedule. As you requested, we have focused our comments on the
accuracy, clarity, and completeness of the information presented, and have
addressed the expected duration of key program activities rather than the
actual dates shown for their completion. anticipate that the actual dates
ou will be proposing for NRC commitment will be provided in the Draft Project
gecision Schedule, which [ understand will be issued after the Mission Plan is
finalized. With the exception of items noted in the enclosed comments, we
believe this preliminary draft provides the appropriate level of detail and
contains the necessary NRC milestones and lead times. We would like to note

. that assuming timely rulemaking to conform 10 CFR Part 60 to NWPA, the total

time required under the NRC recommendations is essentially the same as that
shown in the preliminary draft Project Decision Schedule.

Since the licensing process under 10 CFR Part 60 is central to the NRC
schedules and time requirements, we believe all the key steps in this process
should be identified in the Project Decision Schedule. Our comments on the
licensing process principally are aimed at identifying and clarifying these key
steps and times necessary to accomplish them. We previously have made similar
comments on the Draft Mission Plan. We believe it is essential that the
Mission Plan and the Project Decision Schedule reflect a clear understanding of
this process.

The schedules presented in the preliminary draft assume a 10-month period for
NRC's preparation of final Site Characterization Analyses, in accordance with
the current procedural requirements of 10 CFR Part 60. Proposed amendments to
these requirements were published by NRC on January 17, 1985 and are provided
in Enclosure 2. We have estimated that these amendments would reduce the time
period for preparation of SCA's to 5 months. However, the 10-month schedule
should continue to be used for planning purposes until the schedular impact of
the final version of these amendments has been assessed.

NRC's position on schedules is based on two important assumptions. First, we

assume that adequate resources will be provided to the NRC to perform its
functions on schedule. However, as NRC has recently informed its Congressional

oS5 (230>
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oversight committees, OMB reductions have 4esulted in a shortfall in our
high-level waste program resources for FY86, which may cause a delay in DOE's
initiation of shaft construction and in situ site characterization activities

as well as certain other delays. We will continue to assess the likely impact
of budget restraints on our ability to meet scbedu1es, and will keep you
informed of these impacts.

Second, our estimates for times necessary for NRC to perform its activities
presume that the ongoing interaction between our agencies is successful. This
continuing action should result in timely issue identification and should
permit DOE to file a high-quality license application with information
sufficient to serve as a basis for licensing decisions. Our schedules do not
provide for delays for rework or late accumulation of necessary information.

We recognize that the Project Decision Schedule shows key activities. We
believe its value would be enhanced if it noted that many subsidiary milestones
with opportunities for DOE/NRC interaction are necessary to successfully meet
these key milestones.

One of the matters requiring our attention is timely issue resolution. We
addressed this previously in our July 31, 1984 comments on the Draft Mission
Plan (Enclosure 3 of Mission Plan comments, p. 5). We are considering issue
resolution through rulemaking in advance of the hearings required by 10 CFR
Part 60. If such resolution is planned, it may be appropriate in future
modifications to the Project Decision Schedule to include milestones for the
resolution of identified issues. We will be discussing this approach to issue
resolution with your staff,

Finally, I would like to note that our comments are based on the staff's
estimate of the required duration of NRC activities, including time for
Commission involvement as appropriate. We have begun discussions with the
Commission to address the planned duration of NRC high-level waste actions, but
have not yet obtained Commission endorsement of these estimates. Therefore,
the comments on specific milestones are subject to change in our comments on
the Draft Project Decision Schedule, which will be approved by the Commission
and signed out by the Chairman.
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Thank you for giving us the opportunity to pirticipate in this early stage of
development of the Project Decision Schetiule. Mr. Robert E. Browning, Director
of the Division of Waste Management, is the principal NRC staff contact for

discussion of these comments.
Sincdrely,

(81gned) Jolm G. Davis:

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

Enclosures:

1. NRC Comments on Draft
Project Decision Schedule

2. Proposed 10 CFR 60
Procedural Amendments



ENCLOSURE 1

NRC Staff Comments
on
Preliminary Draft Project Decision Schedule
U.S. Department of Energy
Office of Civilian Radiocactive Waste Management
January 1985

February 1985



I.

Specific Milestones -

1.

Review of SCPs - It is not clear what is intended by the dates "7/86-8/87"
for milestone I-1lc in Table 5-11 (p. 80), Review and Comment on Site
Characterization Plans, and how they relate to the dates shown on p. 12
for issuance of Site Characterization Plans. This item should be
separated into individual milestones for each of the sites to be
characterized for the first repository. As specified in Table 3 (p. 55),
NRC's final SCA's for these sites would each be issued within ten months
of the date of issuance of each SCP, under existing regulations. Note
that under existing procedural requirements, NRC's comments on the SCP's
will include either an opinion that there is no objection to DOE's site
characterization program, or specific objections to DOE's proceeding with
characterization (10 CFR §60.11(e)).

Review of SCPs - The reference schedules for milestones 3d, e, and f in
Table 3 (p. 55) and Table 5-11 (p. 82) should each be moved one month
earlier for consistency with the current 10 CFR Part 60. Milestone 9¢c in
Table 2 (p. 49) correctly shows that NRC's review and comment would be
complete ten months after DOE issues the SCP. Furthermore, the entries
for milestones III-3a, ¢, d, and f in Table 5-11 are not clear. We
recommend separate entries for the first and second repositories, or
deletion of these milestones since they repeat information in milestones
I-11lc and II-9c.

Revision to Req. Guide 4.17 - The preliminary draft states that a revision
of Reg. Guide 4.17 on the format and content of site characterization
plans will be issued in draft form in either December 1984 or January 1985
and in final form in March 1985 (pp. 25, 30, 37, and 80). As stated in
letters dated December 19, 1983 and April 20, 1984 from H.J. Miller, NRC,
to J.W. Bennett, DOE, this revision involves only minor changes which
principally serve to conform the July 1982 final version of Reg. Guide
4.17 with the slightly modified scope and terminology called for in NWPA.
Therefore, NRC believes that the existing guidance provides adequate
direction for DOE in preparing SCPs. We recommend that in the second
paragraph on p. 30, the fourth sentence be replaced by the following:

"The revision involves minor changes, and the current Reg. Guide 4.17
provides sufficient guidance for DOE's present purposes. NRC plans to
publish a draft revision of Reg. Guide 4.17 in March 1985, and issue its
final revision after the final rulemaking is completed to amend 10 CFR
Part 60 procedural requirements to conform with NWPA. This final
rulemaking is now scheduled for November 1985."
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Concurrence in Use of Radicactive Material - The preliminary draft
proposes for NRC to concur in the use of radicactive material at candidate
sites undergoing characterization by May 1987 for first repository sites
and by June 1991 for second repository sites (pp. 39, 51 and 80). Under
proposed procedural amendments to 10 CFR Part 60 (See enclosure 2), NRC's
site characterization analysis would incTude a determination on the
proposed use of radioactive material, if DOE's planned site
characterization activities include onsite testing with such material
(proposed 10 CFR §60.18(e)). NRC recommends separate listings for this
milestone for each candidate repository site undergoing characterization,
and that these schedules coincide with the proposed deadlines for
completing site characterization analyses for each site.

Review of MRS Proposal - Milestone 34c of Table 1 (p. 46) proposes for NRC
to review and comment on DOE's draft Monitored Retrievable Storage (MRS)
proposal within a one month time period, prior to DOE's submittal of the
proposal to Congress. We recommend that a period of 6-8 weeks be
projected for the NRC review period to provide sufficient time for
coordination of staff comments and review with the Commission prior to
submittal to OOE.

Furthermore, we note media reports of comments by DOE that submittal of
the proposal may be delayed as further consideration is given to the role
of MRS as part of an integrated waste management system. We suggest that
the Project Decision Schedule should reflect this potential delay, perhaps
in the discussion of MRS on page 18.

Revision of 10 CFR Part 60 - Table 5.11 proposes for NRC to revise its
criteria in 1985 based on EPA's high-level waste standards (p. 80). This
should be revised consistent with Table 1 (p. 45), where it is stated that
NRC's revision will occur after EPA completes its final HLW standard.

In-Situ Testing in Salt - The schedule for in-situ testing which shows the
start of exploratory shaft construction in March 1987 in salt leaves only
a short period of testing to support the Draft EIS. The Draft Mission
Plan stated that 30 months would be available for exploratory shaft
construction and in-situ testing in salt: September 1986 to March 1989
(vol. I, p. 3-A-39, and Vol. II, p. 2-20). The first 19 months was for
shaft construction and the last 8 months was available for in-situ testing
(Vol. II, p. 2-21). The Project Decision Schedule would narrow the total
time for exploratory shaft construction and in-situ testing to 24 months:
March 1987 to March 1989 (pp. 12, 37, and 40). Assuming the same 19
months for shaft construction as in the Draft Mission Plan, only 5 months
would remain for in-situ testing with no time for breakout, drift mining,




10.

and equipment installation. This would appear to be an insufficient time
period to perform important in-situ tests in salt, such as heater testing
to investigate the repository-induced thermomechanical loadings on the
host rock and surrounding strata. .

The in-situ testing schedules should be addressed in the Final Mission
Plan, including a discussion of what DOE considers to be a sufficient time
period for testing, before DOE requests commitments to the Project
Decision Schedule.

DEIS Review - DOE proposes for NRC to submit comments on the Draft
Environmental Impact Statements for the first and second repository site
selections within 2 months of publication of each DEIS, and for NRC to
submit its preliminary comments on the sufficiency of site
characterization and the waste form proposal within 7 months of
publication of each DEIS (pp. 40, 52, 80, and 81). The NRC staff does not
believe 2 months will be adequate for the completion of the DEIS review.
However, the staff currently intends to provide the preliminary
sufficiency comments at the same time as its comments on the DEIS and
believes both actions can be completed within four months of publication
of the DEIS, provided there is a thorough review and consultation process
throughout the site characterization phase.

Guidance on LA Content - The preliminary draft proposes for NRC to update
10 CFR §60.21 on the content of license applications by October 1986,
along with a Reg. Guide that is similar to Reg. Guide 1.70 Revision 3,
"Standard Format and Content of Safety Analysis Reports for Nuclear Power
Plants” (milestone III-12a, pp. 61 and 82). NRC is currently considering
whether revisions to 10 CFR §60.21 are necessary. The Reg. Guide planned
will primarily provide guidance on the format for a license application,
as the content will be established through the prelicensing consultation
process. NRC will take action on development of this Reg Guide in FY87.

FEIS Adoption - The preliminary draft proposes for NRC to adopt DOE's
final environmental impact statements for the first and second repository
site selections by September 1990 and July 1997, respectively (pp. 42, 54,
80, and 81). These dates are both only one month after DOE's scheduled
submittal of license applications to NRC. NRC is currently developing
proposed amendments to 10 CFR Part 51 which will establish the procedures
for carrying out the Commission's NEPA responsibilities, including
adoption of the DOE EIS and the timing of this action within the license
review period. We recommend deletion of this milestone from the Project
Decision Schedule until such requirements are promulgated.. If DOE feels
the EIS adoption should still be included in the Project Decision
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Schedule, we suggest modifying milestones I-24b (pp. 42 and 80) and II-23b
(pp. 54 and 81) so that the action required reads "review license
application, including adoption of EIS to extent practicable.”

DOE should recognize that early interaction to discuss the intended scope
and content of the EIS may be necessary to facilitate NRC's later adoption
of the EIS. Such discussions should be completed well in advance of the
planned issue date of the first DEIS.

Transportation - The transportation related activities diagrammed at the
bottom of Figure 1 (p. 4) should be explained in the text accompanying
Figure 1. In particular, the meaning of "performance specifications for
transportable casks" and "NRC issue design criteria" should be clarified.
Furthermore, Figure 1 contains transportation actions and decisions which
do not appear in the transportation program milestones (Table 3, p. 61),
and therefore have no reference schedule. A schedule for these items
should be provided. Finally, the dates for milestone III-13e, “NRC review
Safety Analysis Report Package," do not agree between Table 3 (p. 61) and
Table 5.11 (p. 83).

Transportation Procedural Agreement - The task title for milestone III-13a
on page 82 should be modified to clarify that this procedural agreement
deals with the certification process for transportation casks, as stated
on p. 61. The date of this agreement was 11/3/83, not 11/3/84 as
suggested on p. 82.

Tyographical Error - Under milestones III-Se and 5f on p. 82, the word
"process" should be replaced by the word "possess."




II.

Licensing Process -

Six major licensing activities need to be depicted in any description of
the NRC repository licensing process: 1) DOE submits license application;
2) NRC performs licensing review; 3) NRC authorizes repository
construction; 4) DOE submits updated 1icense application; 5) NRC licensing
review; and 6) NRC grants license to possess HLW. In several locations
the preliminary draft inaccurately describes this process and must be
revised to accurately describe these steps: pp. 4, 9, 16, 19, 21, and 27.
Figures 2 and 5 (pp. 9 and 19) should be revised to show that the "NRC
License Review" continues on parallel track with "Construction and
Testing" until the beginning of repository operations. Further
clarification of NRC's licensing process can be found in our July 31, 1984
comments on the Draft Mission Plan (Enclosure 2 of Mission Plan comments,
p. 11).

Figures 4 and 7 (pp. 17 and 23) indicate that DOE will “submit LA to NRC"
in 6/95 for the first repository and in 3/2003 for the second repository.
These milestones should be revised in accordance with 10 CFR §60.24 to
read "submit updated application to NRC."

With the change recommended in comment 2, Figures 4 and 7 (pp. 17 and 23)
indicate that DOE intends to update its license application to NRC
approximately half-way through the Phase 1 construction period for the
first repository and approximately half-way through the full facility
construction period for the second repository. NRC notes that although
such timing is not inconsistent with current licensing requirements, 10
CFR §60.41 requires NRC to reach a finding that construction has been
"substantially completed in conformity with the application as amended" in
order for a license to be issued to DOE. Such a stage will have to be
reached by the time the hearing process for the repository license begins.
Furthermcre, DOE's update of the license application must demonstrate that
the facility has been constructed according to the design provided in the
initial license application (10 CFR §60.24(b)(2)). Due to these
requirements, an update to the license application will be necessary when
construction of the facility is substantially complete. Before requesting
a commitment to the milestones in the Project Decision Schedule, DOE
should clarify in the Final Mission Plan what construction activities will
precede license application update(s) and what construction will remain to
be completed after the update(s) is/are filed.

NRC recommends adding two sentences to the focotnote on p. 15: "The term
“Construction Authorization Application" is used throughout the Project
Decision Schedule and should be considered synonymous with "License
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Application" as defined in 10 CFR §60.21. This application will be
reviewed under 10 CFR Parts 2 and 60."

Similarly, a sixth sentence should be added to the footnote on p. 55
regarding the proposed procedural amendments to 10 CFR Part 60: "“The
dates shown throughout the Project Decision Schedule for NRC's preparation
of SCAs are based on the current procedural rule."

The preliminary draft 1ists Federal activities required under NWPA in
Tables 1 and 2, and other Federal technical activities in Table 3. Since
the licensing of geologic repositories is required under Section 121(b) of
NWPA, it would be useful to transfer milestones 5 and 6 of Table 3 (pp.
56-57) to Tables 1 and 2, where construction authorization milestaones are
also listed.

Figure 4 indicates that DOE will “"submit LA amendment to NRC" in 6/98 for
Phase 2 of the first repository. This milestone should be revised to read
"submit application to amend license to NRC," sfnce a license for Phase 1
would have already been granted at that time.

Proposed procedural amendments to 10 CFR Part 60 were published in the
Federal Register on January 17, 1985 (Enclosure 2). NRC recommends that
in the first complete paragraph on p. 28, the last four sentences be
replaced with:

NRC published proposed revisions to the procedural rules on

January 17, 1985 to make the rules consistent with the Act. The
proposed revisions have not been reflected in the reference schedule.
It is assumed, however, that any changes made by NRC will not have
significant adverse schedule impacts.

Furthermore, we suggest substituting the following statement for the first
two sentences in the second complete paragraph on p. 28:

In addition to the procedural requirements of 10 CFR Part 60, the
licensing of a geologic repository is subject to NRC regulations in
10 CFR Part 2, "Rules of Practice for Domestic Licensing
Proceedings." These regulations establish the procedures for the
conduct of the licensing review by the Commission, including
adjudicatory hearings before the Atomic Safety and Licensing Board.
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Other Comments

The preliminary draft should be revised in several locations to reflect
the agreement between the Commission and the Director of DOE's Office of
Civilian Radiocactive Waste Management oh June 22, 1984 that the
preliminary determination of site suitability required under Section
114(f) of NWPA will be made after site characterization has been
completed. Revisions are required on pp. 4, 36, and 52, and a milestone
for this action should be added on pp. 12 and 26. Also, it should not be
indicated that Site Characterization Plans will be jssued after this
preliminary determination is made (p. 37).

We reiterate comments provided to DOE on the Draft Mission Plan (July 31,
1984, Enclosure 3, Comment # 1), regarding the need for additional
information on the two-stage construction plan for the first repository.
The Final Mission Plan should include such information as the basis for
the Project Decision Schedule.

Like the Draft Mission Plan, the preliminary Draft Project Decision
Schedule divides the repository program into five major phases (p. 8).

The same terminclogy is used to distinguish between the initial 400 metric
ton per year capacity facility (Phase 1) and the full-scale 3000 metric
ton per year capacity facility (Phase 2) planned by DOE for the first
repository. It would be helpful to use different terminology for these
two purposes (such as by calling the two first repository facilities
"Stage 1" and '"Stage 2").

Moreover, the references to Phase 3 and Phase 4 on pp. 15 and 16 should be
changed to Phase 4 and Phase 5, respectively.

The preliminary draft provides a brief outline of the major activities
planned during Phase 2, the site characterization phase (p. 11, second and
third paragraphs). The discussion should be expanded to state that: 1)
development of repository designs will also occur during this phase; and
2) laboratory testing of site samples will occur during this phase, as
well as laboratory testing to evaluate the performance of materials
planned for use as engineered barriers.

The preliminary draft describes the procedures for interaction and
preliminary consultation between DOE and NRC through the site
characterization period, and the procedural agreement between DOE and NRC
that outlines such activities (p. 30, paragraph 2). We recommend adding
the following passage at the end of that paragraph:
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11.

Prior to SCP submission, DOE will be making decisions on long
lead-time items related to exploratory shaft construction and
sealing, in-situ testing, hydrogeologic testing and other site
investigations. As described in the procedural agreement, 0OE will
meet with NRC to describe its plans for developing the information
necessary for satisfying NRC licensing requirements, and to obtain
NRC's views on the sufficiency of these plans. This interaction
should allow timely NRC guidance before decisions on long lead-time
items are made and major resources are committed in order to avoid
errors which could result in delays in the licensing phase.

The preliminary draft states that DOE must comply with both NRC's
technical criteria and EPA's standards for high-level waste repositories
(p. 24, third paragraph). It would be more accurate to state that DOE s
required to comply with NRC's criteria alone (and DOE would thereby meet
EPA's high-level waste standards as they are implemented by NRC).

The procedures for updating the Project Decision Schedule, described on
pp. 6 and 7, appear to be acceptable with one exception. In case of the
second type of update, described at the end of p. 7, the discussion does
not indicate whether or not other agencies would be given an opportunity
to assess their ability to comply with updates initiated by DOE. Such
provisions should be added to the discussion on p. 7.

Figure 1 (p. 4) should be revised to reflect the possibility that NRC
could deny the construction authorization or the license to receive and
possess waste.

On p. 29, the second sentence of the first paragraph should be revised to
read, "Amendments for specific technical criteria related to HLW disposal
in the unsaturated zone were proposed in February 1984 and final
amendments are expected to be published in the spring of 1985."

It would be useful to explain the relationship between the Project
Decision Schedule and DOE's Transportation Business Plan listed on p. 61
(milestone 13b). Also, Figure 1 (p. 4) should indicate how the timeline
for transportation activities is integrated with the repository
development timeline.

The preliminary draft proposes for NRC to report to Congress and the
President on "analysis of activities undertaken to support a TEF" (pp. 45
and 8l1). We assume this milestone refers to the requirements for such
reports under Section 217(f)(3)(B), "as the Commission considers
appropriate.”
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10 CFR Part 60

Disposal of High-Level Radlioactive
Waste in Geologic Repositories;
Amendments to Licensing Procedures

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission is proposing revisions to
procedures with respect to NRC reviews
of license applications for disposal of
high-leve! radioactive waste in geologic
repositories. For the most part, the
revisions reflect the provisions of the
Nuclear Waste Policy Act of 1982.
particularly as they relate to site
characterization and the participation of
States and Indian tribes in the process
of siting, licensing, and development of
disposal facilities. .
OATES: Comment period expires March
18, 1885. Comments received after
March 18 1985 will be considerea if it is
practical to do so. but assurance of
consideration cannot be given except as
to comments filed on or befare that date.

ADDRESSES: Submit written comments
and suggestions to: Secretary of the
Commission. US. Nuclear Regulatory
Commission. Washington. DC 20555.
Attention: Docketing and Service
Branch. Copies of comments received
may be examined at the Commission's
Public Document Room. 1717 H Street
\W.. Washington. DC.

FOR FURTHER INFORMATION CONTACT:
Clark Prichard. Division of Radiation
Programs and Earth Sciences. Office of
Nuclear Regulatory Research. U.S.
Nuclear Regulatory Commission.
Washington. DC 20555, telephone {301}
4271586

SUPPLEMENTARY INFORMATION: The
Nuciear Regulatory Commission
iCommission or NRC) in 1981
promulgated procedures for licensing
Department of Energy (DOE) facilities
for disposal of high-level radioactive
wastes in geologic repositories {46 FR
13971, February 25. 19681). More recently.
Congress has established a definite
Federal policy for such disposal.
Nuclear Waste Policy Act of 1982. Pub.
L. 97-425. 42 U.S.C. 10101 (Waste Policy
Act}). Section 121 of the Waste Policy
Act directs the Commission. not later
than January 1. 1984, to promulgate
technical requirements and criteria \hat
it will apply in approving or
disapproving license applications with
respect to geologic repositories. The
Commission has complied wilh this
requirement by publishing fimal
technical criteria (48 FR 28914. june 21,
1983}. The Commission is now turning to
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a review of its previously adopted
procedures. One cbjective is to reflect
the provisions of the Waste Policy Act.
In addition, however, the Commission is
taking this opportunity to clarify its
procedures in the light of experience
gained over the past three years in
consultations on the SCA reviews of
DOE siting projects and in light of the
extensive prelicensing interaction
process now underway between NRC,
the states, and DOE.

The pﬁnci'ga! aspects of the licensing
procedures that the Commission has
under review concern (1) the role of
NRC during site screening and site
characterization activities, (2) State, -
tribal, and public participation in NRC
activities with respect to geologic
repositories, (3) NRC responsibilities
under the National Environmental Policy
Act (NEPA), (4) procedures and
standards for identifying categories of
material as high-level radioactive
wastes, and (5) changes, especially with
respect to content of the license
application. needed to conform the
licensing procedures to the technical
criteria.! The present rulemaking
proposal deals with the first two of
these topics; because the two are so
intertwined they will be treated

together.
Background

In 1974, when the Atomic Energy
Commission's functions were divided
between the Energy Research and
Devejopment Administration {(ERDA)
and the Nuclear Regulatory
Commissicn, Congress provided
generally that ERDA high-level waste
disposal facilities were to the subject to
NRC's regulatory and licensing authority
(42 U.S.C. 5842). NRC's role with respect
to such facilities remained unchanged
when the functions of ERDA were
transferred in 1977 to the new
Department of Energy (DOE) (42 U.S.C.
7151).

Although the Atomic Energy Act
recognizes the interest of the States in
the peaceful uses of atomic energy and

‘Issues pertaining to NEPA will require
modifications to 10 CFR Part 51. Amendments to 10
CFR Part 51 to reflect the Waste Policy Act will be
\he subject of a subsequent rulemaking. However.
actions which the Cammission may take relative to
environmental assessements required by the Waste
Policy Act are discussed later in 1his statement.
Consideration of the definition of HLW is reserved.
and the Commission anticipates publication of an
advance notice of propesed rulemaking on this topic
in coming months. The content of application
section will be reviewed after issuance of DOE
siting gurdelines under the Was'e Policy Act to take
such guidelines into account if and as appropriate.
The Commission would welcome suggestions from
interested persons with respect 10 other changes
that may be needed to reflect provisions of the
Waste Policy Act.

the need for cooperation with the States
with respect to the control of radiation
hazards, the Federa! government was
authorized to regulate the disposal of
high-leve! radicactive waste to protect
public health and safety (42 U.S.C.
2021(c), 10 CFR 150.15). Nevertheless,
the Act recognizes the need for
cooperation with the States, 42 US.C,
2021(a), and it is Commission practice to
consult with State and local
governments on matters of comalon
e R eeomizing that further legislati
eco, at further legislativ.
guidance would help to define
appropriate forms of consultation and
cooperation, Congress in 1678 directed
the Commission to prepare a report on
means for improving the opportunities
for State participation in the process for
siting, licensing, and developing nuclear
waste storage or disposal facilities. NRC
Authorization Act for Fiscal Year 1979,
Pub. L. 85601, Sec. 14{b). After
consultation with the States, the
Commission submitted its report to
Congress in 1979. Means for Improving
State Participation in the Siting,
Licensing and Development of Federal
Nuclear Waste Facilities, NUREG-0538,
reprinted in Nuclear Waste Isolation
Pilot Plant (WIPP): Oversight Hearings
Before the Subcommittee on Oversight
and Investigations of the House Comm.
on Interior and Insular Affairs, 96th
Cong., 1t Sess. 514-601 (1978) (the NRC
Report). The NRC Report, “Based on the
premise that State involvement in any
national nuclear waste management
program is a critical element in making
the program work.” included several
procedural and substantive
recommendations.

The value of such State involvement—
for the Commission as well as for the
States—was emphasized as the NRC
developed a framework for licensing
geologic repositories for high-level
radioactive waste (10 CFR Part 60). The
first step in this process was the
Commission’s publication of a Proposed
General Statement of Policy (43 FR
53869. November 17, 1978). This
document contemplated that the
Commission would make licensing

- determinations before DOE commenced

construction of a repository shaft. DOE
would be encouraged, however, to

142 U.S.C. 2021 is & codification of a 1959 statute
which added & new Section 274 to the Atomic
Energy Act of 1954. Section 274 established
procedures and cnteria for discontinuance of
Federal regulatory responsibilities with respect to
byproduct. source. and special nuclear materigls
and the assumption thereof by the States. However.
under Section 274. the regulation of high-level waste
disposa! for safety reasons remained & Federal
responsibility. See Pacific Gas & Electric Co. v.
Energy Commission. 461 U.S. 190, 75 LEd.2d 752,
774 (1883).

consult informally in advance with NRC
staff. At this early stage, NRC would
point out aspects of a location selected
by DOE which might require special
attention or present special problems
and NRC would help to define the kinds
of information needed for licensing -
decisions. As noted, repository
construction (including sinking of the
main repository shaft) would require
licensing action. Site characterization
would continuve during repository
construction, with the data to be
reviewed before issuance of a license
authorizing recsiyt of radicactive
material. Upon commencement of NRC's
informal review, NRC would publish e
notice in the Federal ter, send
copies of information submitted by DOE
to State and local officials, and offer to
meet with those officials to provide
information and explore possibilities of
their participation in the licensing
process.

After soliciting and considering views,
the Comission next proceeded to issue a

roposed rule. One significant difference

m the policy statement was that DOE

would be permited to sink shafts and
engage in site characterization activities
at depth before formal licensing
proceedings were commenced. DOE's
site characterization plans would
nevertheless be reviewed in
considerable detail in advance, with
opportunity for public comment on an
NRC draft site characterization analysis.
The proposed rule incorporated detailed
provisions to ensure extensive
opportunities for State and public
participation. These procedures were
“designed to allow affected States to
participate to the fullest extent possible
within the limits of the Commission's
authority and the State’s own desires
and capabilities.” The Commission
observed. however, that “provisions for
State participation would be reviewed .
in the light of any pertinent statutory
changes that may be enacted.”
Moreover, it noted that the extent of
State participation may be affected by
legislative action on the matters
discussed in the NRC Report (44 FR
70408, December 8. 1979,

The final rule added provisions with
respect to notice to and participation by
Indian tribes. However, inasmuch as
public comments on the proposed rule
pointed out no serious deficiencies in
the opportunities for State and public
participation, the provisions that had
been proposed were adopted without
material change (48 FR 13871, February
25, 1981).

Both the proposed rule and final rule
contemplated that DOE would
characterize several sites at depth,
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primarily so as to enable the opportunity to identify and consider a characterization analysis to DOE. As
Commission to discharge its NEFA broad range of public concerns; this noted above, these procedures wese
responsibilities with respect 1o would assist NRC in the preparation of a  designed 1o solicit commenis that would

evaluation of alternatives. With this in
mind, DOE would have been required,
as discussed below, to include
information concerning its site selection
process in its site characterization
report to NRC.
The Existing Regulations

The principal aspects of the existing
licensing procedures that are of present
interest relate to (1) submission of
DOE's site characterization report. {2)
public notice of receipt of the site
characterization report, {3) the
preparation of a site characterization
analysis by NRC, (4) consultation
between NRC and States and Indian
tribes, (5) participation in NRC reviews.
and (6} procedures for the forma!l
hearing process. It will be useful to
review the present language of 10 CFR
Part 60 with respect to these items
before turning to the changes that we
propose to adopt.

1. Site Characterization Report [§ 60.11)

NRC requires that DOE submit a site
characterization report “as early as
possible after commencement of
planning for a particular geologic
repository operations area. and prior to
site characterization.” Both-the timing
and required content of this report
reflect the statutory directive in section
14{a) of the NRC Authorization Act for
1980, Pub. L. 85-601. which provides:

Se:. 14{a) Any person, agency. or other
entity proposing to develop a storage or
disposal facility. including a test disposa!
facility. for high-level radioective wastes, or
irradiated nuclear reactor fuel. shell notify
the Commission as early as possible after the
commencement of planning for a particular
proposed facility. The Commissicn shall in
turn notify the Governor and the State
legislature of the State of proposed situs
whenever the Commission has knowledge of
such proposal.

The Commission. in proposing its
licensing procedures, made specific
reference to this statute and explained
that its rule would “ensure that the
notice from the Department will, in fact.
initiate a meaningful, substantive
review™ {44 FR 70409). The site
characterization report. together with
the NRC staff assessment thereof and
meetings between NRC staff and State
officials and other interested persons.
“assures an early opportunity for other
Federa! and State agencies and the
public to become involved in the
decision making process” with respect
to DOE's site characterization and site
selection programs. fbid. The review
process would provide NRC an

comprehensive and reasoned analysis.
The site characterization repart would
include more than a description of the
site and the program to be-undertaken to
characterize the ability of the site to
achieve waste isolation. It would also
discuss “the method by which the site
was selected for site
characterization . . . and . . .a
description of the decision process by
which the site was selected for '
characterization, including the means
used to obtain public. Indian tribal and
States views during selection.”
Alternative media and sites at which
DOE intends to carry out site
characterization would be identified.
DOE's report on these topics would
enable the Commission to consider
whether additional information might be
needed by the Commission in
discharging its NEPA responsibilities (46
FR 13872},

2. Notice and Publication (§ 60.11)

As directed by section 14(a) of the
1980 NRC Authorization Act, NRC rules
provide for notice to the Governor and
the State legislature of the State of
proposed situs whenever a site
characterization report is received.
Although not required to do so by law.
NRC would also (1) transmit copies of
the site characterization report to these
addressees. (2) provide similar notice to
local officials. tribal organizations. and
Governors of contiguous States. and (3}
publish in the Federal Register notice of
receipt of the site characterization
report which. among other things, will
advise that governmental and Tribal
officials may request consultation with
NRC staff.

3. Site Characterization Anclysis
(§60.11)

The rules provide that NRC will
review the site characterization report
and prepare a draft site characterization
analysis which discusses the
information submitted by DOE. &nd that
a request for public comment on the
draft site characterization analysis is to
be published in the Federal Register:
copies are to be transmitted to the State
and loca! officials and Tribal
organizations who had previously
received notice under the rule. It was
anticipated that NRC would hold local
public meetings in the immediate area of
the site to be characterized. both to
disseminate information and to obtain
public input, but this is not an explicit
requirement under the rule. Aftera
comment period of at least 90 days. NRC
would transmit a final site .

assist NRC to prepare a comprehensive
and reasoned analysis.

4. Consultation (§ 60.61, § 60.64(a))

Under Part 60. NRC staff would
consult with State government and
Tribal officials. on written requést. to
keep them informed of NRC views on
the progress cfsite characterization and
to notify them of NRC meetings and
consultations with DOE. NRC would
respond to written question or
comments from gese officials and
transmit sech responses to DOE
Consultation wordd not be kimited to site
characterization, but could include a
review of NRC licensing procedures and
the type and scope of State and Tribal
activities in the license review permitied
by law as well.

8. Proposals for State Participation
(§§ 60.62-64)

The NRC Report (at 16-24. 27-28)
distinguished between improvement of °
State participation in the NRC review
process on the one hand and. on the
other, the carrying out of an
“independent State review” of &
proposal to store or dispose of nuclear
waste. The Report identified several
avenues for State participation in NRC
reviews that could be implemented
under existing law. These included
support from NRC in the form of
educational or information services.
exchange of personnel under the
Intergovernmental Personnel Act, and
contracts for technical services needed
by the Commission. Besides the
activities that could be carried out under
existing law. the Report (at 28]
recommended that the Congress
“establish & grant program to allow the
States to participate more fully in the
Federal waste management program.”

Part 60 provides for State
participation in the review of a site
characterization report and/or license
application. A proposal initiated by the
State would describe how the State
wishes to participate in the review and
how it plans to facilitate local
government and citizen participation,
and it would include funding estimates
of work to be done under contract with
the NRC. Subject to the availability of
funds and legal constraints. NRC would
approve State proposals that it finds will
enhance communications with the State
and contribute productively to NRC's -
license review.

Under the State participation
provisions. proposals can be submitted
by any State “potentially affected” by
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the siting of a repository, even'if the
prospective repository siteisin a
@ifferent State. By the same token,
Indian tribes “potentially affected” by
the siting of a repository may submit
proposals for participation in the same
manner as the States.

6. Formal Licensing Procedures

The NRC rules provide that notice of
specified events (docketing, hearing,
proposed issuance of license, issuance
of license) will be published in the
Federal Register: there are sdditional
specific requirements for notice to State
and local officials (and to Tribal
organizations if a repository is to be
located within an Indian reservaticn). 10
CFR 2.101-2.106. Affected States and
Indian tribes desiring to participate as a
party to & licensing proceeding may
petition for leave to intervene; and they
may also participate in a more limited
capacity as provided by the regulation.
10 CFR 2.714, 2.715.

The Needed Revisions

One of the purposes of the Waste
Policy Act is to define the relationship -
between the Federal government and
the State governments, and between the
respective Federal agencies, with
respect to the disposal of high-level
radioactive waste. The Act prescribes in
great detail procedures for DOE to
consult and cooperate with the States
(and affected Indian tribes) with respect
to determining the suitability of an area
for a repository and with respect to
other iggues arising in connection with
the planning, siting, development,
construction, ocperation, or closure of
such a facility (Sec. 117, 42 U.S.C. 10137).
DOE is directed to make initial grants to
States with potentizally acceptable sites
for a repository and. subsequently, to
provide further grants to any State in
which there is a site approved for
characterization (Sec. 116(c), 42 U.S.C.
10136). The latter grants are to enable
the States, among other things, to review
potential impacts of the repository upon
the State and its residents and to
provide information to such residents
regarding the activities of DOE or the
Commission with respect to the site.
DOE is also directed to provide financial
and technical asgistance to a State in
which a repository is to be located. after
NRC has issued a construction
authorization, in order to mitigate the
impacts of development of the
repository. Ibid. The Waste Policy Act
also contains requirements that DOE
hold public hearings at several stages of
site selection and characterization {Sec.
112(b);2). 42 U.S.C. 10132 (nomination);
Sec. 113(b)(2). 42 U.S.C. 10133
(characterization): Sec. 114(a)(1). 42

U.S.C. 10134 (recommendation for
development)). The designation of a site
as suitable for application for a
construction authorization will not be
effective over State objections except
pursuant to a Congressional resolution
which thereafter becomes Ifw {Sec. 1185,
42 U.S.C. 10135).

The Waste Policy Act reconfirms the
authority and responsibility of the
Commissiaon to review a specific
repository proposal, pursuant to the
Atomic Energy Act, in order to protect
the public health and safety. The Waste
Policy Act provides for Commission
review prior to site characterization, as
well as in e formal licensing proceeding,
and for 8 Commission determination as
to whether a repository of & particular
design at a specified site will provide
adequate isolation of radioactive waste.
The Waste Policy Act makes no specific
provision for the Commission to engage
in, or independently review, the
processes of site screening and
selection. The Commission’s only
prescribed participation in this selection
process comes in NRC's review and
concurrence in guidelines for the .
recommendation of sites for repositories
(Sec. 112(a), 42 U.S.C. 10132). However.
the Commission will review DOE's draft
environmental assessments as it would
review any other information on site
investigation and site characterization,
in order to allow early identification of
potential licensing issues for timely
resolution. Reviews will be carried out
in accord with the procedural agreement
between NRC and DOE for interface
during site investigation and site
characterization.?

While the Waste Policy Act
establishes new procedures for the high-
level waste management program. the
Commission remains entirely free to
consult with the States and Indian
tribes, at its own initiative or theirs,
with respect to any matter pertaining to
NRC's regulatory role. Although specific
channels are established for States and
Indian tribes to engage in consultation
and cooperation with DOE, these cannot
substitute for direct interaction with

3Procedura! Agreement between the U.S. Nuclear
Regulatory Commission and the U.S. Department of
Energy identifying guiding principles for interface
during site investigation and site characterization.
48 FR 38701, August 25, 1883. The Procedural
Agreement is designed to assure that an information
firy is maintained to facilitate each sgency’s
accomplishment of its responsibilities relative to
site investigation and characterization. The
Procedural Agreement also provides that DOE is to
notify potential host States and affected Indian
tribes of technical meetings between DOE and NRC
technical staff and that DOE is to invite those States
and tribes to sttend. These technical meetings will
be open meetings. with members of the public being
permutted to attend as observers.

NRC with respect to this agency's
functions. Nevertheless, an examination
of the details of the Waste Policy Act
highlights differences from Part 60 which
need to be taken into sccount. In
addition, there are some changes—
particularly with respect to funding of
State participation—that would have
been desirable even in the absency of
the new legislation. The need for,
revisions can be analyzed using the
same heading as before.

1. Site Characterization Report

As is the case under the existing
regulations, it is appropriate that the
submission of information about a site
and plans for characterization of the site
should be the occasion for commencing
NRC's initial substantive review.
However, the Waste Policy Act specifies
a number of actions DOE must take
before such information is required to be
submitted to NRC. Further, the Waste
Policy Act calls for NRC to review
information of narrower scope than that
which, under 10 CFR Part 60, was to be
included in the DOE site
characterization report.

Under § 60.11, the site
characterization report was to be
furnished to NRC “as early as possible
after commencement of planning” for a
particular repository. In contrast, the
Waste Policy Act requires that DOE first
nominate several sites (after holding
public hearings and consulting with the
governors of affected States) and that
particular locations would then be
recommended as candidate sites which,
if approved by the President, would be
eligible for site characterization.

The new law marks this time—before
DOE proceeds to sink shafts—as the
point when the site characterization
plan is submitted. When the
Commission reviews this plan, the site
to be characterized will already have
been the subject of extensive scrutiny. It
will have been described in an
environmental assessment in which the
siting guidelines are applied and will
have been discussed at public meetings
at which public comments will have
been solicited and received. It also will
have been reviewed by both DOE and
the President in the course of the
nomination approval process. Extensive
data gathering programs may have been
carried out in conjunction with these
activities.

DOE may very well need to make
choices and commitments in the course
of such data gathering that could have a
significant bearing upon the safety and
licensability of & repository. The drilling
of boreholes for testing purposes, for
example, could affect the integrity of a
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repository that might be constructed at
the site. Close coordination between
DOE and NRC is therefore needed prior
to submission of the site
characterization report so as to facilitate
the early identification of issues of
potential safety significance and so as to
afford an opportunity for NRC to
provide DOE with timely views.

Under the Waste Policy Act, the
information which is tc be submitted to
the Commission for review and
comment prior to site characterization is
similar to existing § 60.11. Both Pari 60
and the statute call for DOE to describe
the site, the proposed site
characterization activities, a conceptual
repository design, and certain
information with respect to waste form
or packaging. However. several
categories of information which were
previously listed in § 60.11 are omitted
under the Waste Policy Act from the
required submission to NRC—notably.
the method by which the site was
selected for site characterization. the
identification and location of alternative
media and sites at which DOE intends
to conduct site characterization, and a
description of the decision process by
which the site was selected for
characterization (including the means
used to obtain public, Indian tribal and
State views during selection).

The Waste Policy Act still requires a
discussion of the omitted items, but in &
separate document called an
environmental assessment (Sec.
112(b)@). 42 U.S.C. 10132). The
preparution of an environmental
assessment is to be preceded by public
hearings held by DOE and consultation
by DOE with governors of affected
States. /bid. Although not required to do
so by the Waste Policy Act, DOE
intends to make environmental
assessments in draft form available for
public comment. All this occurs in
connection with the nomination of a site
prior to Presidential review and
approval of a candidate site for site
characterization.

The Waste Policy Act makes no
provision for the Commission 1o
comment to DOE on its environmental
assessments or otherwise to participate
in the nomination process. It is
nevertheless the intention of the
Commission to review and comment on
the environmental assessments. as well
as other technical documents being
prepared by DOE. in order to assess on
a continuing basis the information
collected to date and the program for the
development of additional information
for a potential license application.
However, the NRC staff would not
comment upon the methodology used by

DOE to compare sites or upon the
relative merits of one site against
another. Such a review by NRC is not
necessary to fulfill any of its statutory
responsibilities. Moreover DOE wijll be
selecting sites using guidelines in which
the NRC will have already.concurred.
We regard it as appropriate, however,
and fully consistent with the objectives .
of the Waste Policy Act, for the NRC
staff to provide toc DOE current
expressions of its views on the quality
of the data available and the poténtial
licensing issues that may be anticipa'ted
and that may need to be addressed in
DOE's site investigation and site
characterization activities.

In view of the foregoing
considerations, § 60.11 needs to be
revised to change both the timing and
content of the DOE site characterization
report to conform to the Waste Policy
Act. Despite these changes, however,
the Commission plans to be involved at
earlier stages in reviewing data
collected by DOE as well as its
programs for gathering additional data.
The instrument for accomplishing this—
namely, the Procedural Agreement
referred to above—is already in place
and is being implemented routinely.

2. Notice and Publication

The Waste Policy Act provides that:
“Before nominating a site. the Secretary
[of Energy] shall notify the Governor
end legislature of the State in which
such site is located, or the governing
body of the affected Indian tribe where
such site is located. as the case may be,
of such nomination and the basis for
such nomination” (Sec. 112{b)(1)(H). 42
U.S.C. 10132). Later, after public
hearings and a prescribed review
process involving Presidential approval,
DOE must submit site characterization
plans to those same officials, for review
and comment; concurrently, DOE is
required to submit such plans te NRC
(Sec. 113(b)(1), 42 U.S.C. 10133).
Although publication of notice in the
Federal Register is not required
expressly, DOE must make both the
environmental assessment and the site
characterization plan “available to the
public™ [Secs. 112(b)(1)(G). 113(b)(2)(A).
42 U.S.C. 10132-33). The Commission
anticipates that DOE will give notice in
the Federal Register as the means for
assuring adequate public availability of
these documents.

Since DOE is required to make its site
characterization plan available to State
and tribal officials and to the public.
duplicative provisions may be removed
from Part 60. Even so. however. it makes
sense for the Commission to publicly
acknowledge receipt of DOE's
submission so as to provide notice of the

opportuhity for consultation thereon
with the NRC staff.

3. Site Characterization Analysis.

The Waste Policy Act requires. before
DOE proceeds to sink shafts ata
candidate site. that DOE submit its site
characterization plans to NRC (as well
as State and tribal officials) for review
and comment (Sec. 113(b), 42 U.SL.
10133). The Commission believes that
Congress intended that DOE should
provide the plans sufficiently far in
advance so that comments may be
developed and submitted back to DOE
early enough to be considered when
shaft sinking occurs, and st all time
thereafter. As explained above, this
implies an ongoing working relationship
with DOE to assure that its data and
assessments are made available to NRC
as they are developed. As already
mentioned, NRC and DOE have, in fact,
developed a Procedural Agreement
under which NRC is to have access to
information as it is generated and,
equally important, NRC is to comment
regularly to DOE with respect to this
information.

Thus, the Commission expects that
the principal means of evaluation will
be the interagency process that begins
early in DOE's consideration of a site.
When investigationd have progressed
far enough to warrant sinking of shafts,
it is our expectation that NRC will
aiready be adquately informed with
respect to data generated to date and_
that NRC's concerns would already
have been focused and brought to the
attention of DOE. Assuming this to be
the case. NRC should be in & position to
complete its review and provide
comments to DOE, as required by the
Waste Policy Acl. in a prompt fashion.
The site characterization analysis would
be a continuing dynamic process, better
suited for ongoing public input and NRC
review, rather than “freezing” the
comment and review process at one
arbitrary point in time.

An ongoing public review process
would also facilitate DOE's &bility to
obtain comments on its site
characterization plan from the States
and Indian tribes as well. The Waste
Policy Act affords an opportunity for
these entities to enter into written
agreements with DOE specifying
procedures for consultation and
cooperation that could include early
review. Moreover, the NRC/DOE
Procedural Agreement assures that
States and Indian tribes will have an
opportunity to be informed routinely
concerning the information made
available to NRC and NRC's comments
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thereon end 1o attend NRC/DOE
technical meetings.

Under existing 10 CFR Part 60, DOE's
submission of site characterization
plans was to occur, as already noted.
“as early as possible after
commencement of planning™ for a
particular repository. There was no
assurance that either NRC or other
interested parties would have had prior
information about the site or any
opportunity to make conerns known lo
DOE. It was in this context that the
Commission determined that NRC
would prepare a draft site
characterization analysis for public
review and comment before developing
a statement of the agency's views for
consideration by DOE.

Under the Waste Policy Act. however,
DOE's submission comes after an
extensive period of interaction between
DOE and the States, affected Indian
tribes. and the public. and after
Presidential review and approval of the
sites recommended for characterization.
By the time a site characterization plan
is to be submitted for review and
comment, there should have been ample
opportunity for NRC to have become
acquainted with both DOE's programs
and the public's concerns. Since
technical meetings under the Procedural
Agreement will be open. interested
parties will have an opportunity to
follow the course of NRC activities and
to bring their concerns to the attention
of NRC. Further opportunities for public
involvement are provided by law, since
DOE nfust also seek the comments of
the States and tribes. and hold public
hearings in the vicinity of the site. For
these reasons, together with the
scheduling mandates of the Waste
Policy Act, the Commission believes it is
no longer necessary to prepare a draft
site characlerization analysis on which
public comment is sought. The
Commission particularly asks for views
on this proposed change.

It should be emphasized, however.
that NRC will have been engaged in an
ongoing review of DOE's activities even
before submission of a site
characterization plan and that the
comments of interested parties may be
submitted at any time for consideration
as a part of that review process.

4. Consultation

Under the Waste Policy Act. the
Commission is directed to provide
“timely and complete information
regarding determinations or plans made
with respect to site characterization.
siting. development. design. licensing,
construction. operation. regulation. or
decommissioning™ of a repository. Sec.
117. 42 U.S.C. 10137, but this affords no

rights to States and Indian tribes beycnd
those already provided in law. H.R. Rep.
§7-785, Part 1 at 74. The proposed
amendments contein conforming
language implementing this requirement.
The Waste Policy Act charges DOE with
the responsibility to “conssit and
cooperate” with the States and Indian
tribes in an effort to resolve their
concerns about the safety,
environmental, and economic impacts of
a repository. States may make o
comments and recommendations to
DOE regarding any activities taken
under this subtitle.” and this may be
funded by grants from DOE (Sec.
116{c)(1)(B}(v). 42 U.S.C. 10136). DOE is
directed to take State and Indian
concerns into account “to the maximum
extent feasible” (Sec. 117(b), 42 U.S.C.
10137). Accordingly. in expectation that
States and tribes will communicate
directly with DOE with respect to its site
characterization plans, the provision
that the Director will respond to
questions and comments of the States
and tribes on DOE’s plans has been
deleted.

However, the Commission has
consistently expressed its intention to
maintain a dialogue with the States,
Indian tribes. and members of the
public. This intention is unchanged. The
scope of such dialogue may
appropriately extend to any issue which
must be considered and resolved by
NRC in the discharge of its licensing
responsibilities.

5. Proposals for State Participation

Subpart C of 10 CFR Part 60 provides
for the filing of proposals by States and
Indian tribes for participation in reviews
of site characterization reports and
license applications. In response to such
proposais, NRC would consider
providing certain educational or
information services and funding work
that the State proposes to perform for
the Commission, under contract. in
support of the review.

With enactment of the Waste Policy
Act, authority to fund a broad variety of
State activities. including grants to
enable a State “to review activities . . .
for purposes of determining any
potential economic. social, public health
and safety. and environmental impacts”
of a repository has been vested in DOE.
Sec. 116(c)(1)(B)(i). 42 U.S.C. 10136: see
also Sec. 118(b)(2){A}(i) {pertaining to
alfected Indian tribes). The scope of
NRC assistance available may be
limited by this statutory direction.
However, other elements of Commission
support would not be affected as
explained in greater detail in the
section-by-section anelysis below.

6. Formal Licensing Procedures

The Waste Policy Act incorporates
the basic licensing structure which had
been described in the Commission's
regulations. It expressly provides for
consideration of a DOE application,
subject ta certain deadlines, “in
accordance with the laws applicable to
such applications" (Sec. 114{d), 47 U.S.C.
10134). Affected States and Indiagn tribes
will be entitled to partmmate in the
licensing proceeding

The new mqniument that DOE and
NRC provide timnly and complete
information to the States and tribec. Sec.
117(a), 42 U.S.C. 10187, would apply to
significant milestones in the formal
adjudicatory process. The rule presently
reflects this, and the Commission finds
no need to modify the formal regulatory
structure for licensing activities at
geologit repositories.

Section-by-Section Analysis

In light of the foregoing -
considerations, the Commission is
proposing to revise its licensing
procedures with respect to disposal of
high-level waste in geologic repositories.
The following section-by-section
analysis provides additional
explanatory information. All references
are to Title 10, Chapter I, Code of
Federal Regulations. Other revisions,
including changes that may be needed to
conform with the Waste Policy Act's
provisions for environmental reviews,
will be the subject of separate
rulemaking.

10 CFR Part 60, Subpart A
Section 60.2 Definitions.

The terms “Indian Tribe"” and “Tribal
organization" would no longer appear in
Part 60 and the definitions of the terms
have therefore been deleted. The term
“affected Indian tribe.” as defined in the
Waste Policy Act, is the proper
designation for those entities that are
entitled to notice and other recognition
under the rule. The proposed rule
incorporates the statutory definition of
“affected Indian tribe.”

10 CFR Part 60, Subpart B

The sections in this subpart have been
renumbered so as to allow for insertion
of additional general provisions. if
needed, at a future date.

Section 60.15 [formerly § 80.10) Site
characterization.

No chaﬂge.
Section 60.16-18 {formerly § 60.11).

The former section § 60.11, capnoned
“Site characterization report.” has been
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revised to conform to the Waste Policy
Act. It has been divided into three
sections in order to provide & clearer
editorial structure.

The "site characterization report™ has
been changed to a “site characterization
plan.” Note that this includes more than
DOE's “general plan for site
characterization activities:” conforming
+ to Sec. 113(b). 42 U.S.C. 10133. it must
also incorporate information on waste
form and packaging as well as a
conceptual repository design. The
change from “report” to “plan™ better
conveys to sense that DOE is describing
a program to obtain information which
can be used later to evaluate a site. as
opposed to a presentation of data which
would allow a preliminary juggment as
to site acceptability. The NRC review
process at this stage is not directed to
advising DOE whether or not the site is
or is not satisfactory. but rather whether
or not the characterization program (1)
will generate data needed for arriving at
subsequent licensing determinations
and {2) will adversely and significantly
affect the ability of the geologic
repository to achieve the prescribed
performance objectives.

Section 60.16 Site eharacterization
plan required.

The requirement for DOE to submit a
site characterization report appeared in
§ 60.11{a). As before. the document {now
& "plan”) is to be submitted to the
Director of NRC's Office of Nuclear
Material Safetv and Safeguards. The
purpose of the submission (*for review
and comment”) is derived from the
Waste Policy Act. Similarly. the timing
of the submission ("before proceeding to
sink shafts") reflects the new statutory
direction.

The regulation refers to
characterization at any area which has
been approved by the President for site
characterization. Such an area would be
a “candidate sile” as defined in the
Waste Policy Act. The regulation avoids
that term. however. because it already
defines "'site” in a different way.

Section 60.17 Contents of site
characterization plan.

This section restates. with minor
changes. the information which the
Waste Policy Act requires to be
submitied to the Commission for review
and comment.

Because Part 60 defines high-level
radioactive wasle to include spent
nuclear fuel. the latter category of
material is not referred to in § 60.17.

Consistent with other provisions of
Part 60. the term “geolcgic repository
operations area” (rather than “geologic
repository” or “repository”) is employved

when the context pertains to the area in
which waste handling activities are
conducted.

Part 60 defines “host rock” as “the
geologic medium in which the waste is
emplaced.” Accordingly. the rule refers
to the waste-host rock relationship
instead of the relationship 0f the waste
form or packaging and the geologic
medium. The statute's reference to the
“packaging” for the waste corresponds
to Part 60’s “waste package.” and the
proposed rule retains the latter tetn for
purposes of consistency. -

The Waste Policy Act requires DOE to
include in its general plan for site
characterization activities “any other
information required by the
Commission.” The Commission has so
far identified only one such item—
namely information with respect to
quality assurance. Other information
may hereafter be found to be needed to
enable the Commission to determine
whether the proposed site
characterization activities are¢
appropriate: if 8o, the Commission
would establish its requirement either
by rule (particularly if the information
would be valuable on a generic basis) or
by order in a particular case. Although
the Commissicn's obligations to observe
the statutory schedule must be heeded,
there is no reason in principle why the
submission of other information could
not be ordered even after the site
characterization plan had been filed. if
required for the Commission to
discharge its review and comment
responsibilities effectively.

The Waste Policy Act's reference to
plans to control any adverse, “safety-
related” impacts from site ¢
characterization activities can be traced
to former § 60.11(a)(6)(iii). The
Commission's concern originally was
that DOE address those aspects of site
characterization that (1) could be
significant with respect to radiological
safety prior to permanent closure or (2)
could affect the ability of the repository
to satisfy the performance objectives
pertaining lo waste isolation. The
proposed rule contains language that
reflects this construction of the statute.

The Commission recognizes that the
requested level of detail is not spelled
out precisely. Such items as "a
description of the area” and “a
conceptual design for the geologic
repository operalions area that takes
into account likely site-specific
requirements” must not be read in
isolation. They must be understood to
require sufficient detail for the
Commission and other statutory
reviewers to be able to comment in an
informed manner. So construed. the
Commission believes that they are

sufficiently clear: should additional
information be needed. the Commission
would retain the option. by order, to
require further submissions.

As noted. the Commission has
included an explicit statement that the
site characterization plans should spell
out DOE's quality assurance programs.
Existing § 80.11 includes such language.
but it was notincluded in the /
counterpart provision of the Wasle
Policy Act. However. since a principal
aim of site characterization is to develop
data that have been obtained and
documented in a fashion which will
support licensing findings. the NRC
review should be concerned with the
approach which DOE is taking to data
collection. recording, and retention as
well as to the content of the information
which DOE seeks to assemble. Because
of the importance it attaches to this item
the Commission considers an explicit
requirement for submission of
information on quality assurance
programs to be necessary.

We have also incorporated the
statutory requirement that DOE is to
include in its general plan a statement of
the criteria to be used to determine
suitability of the site for the location of a
repository. Because site characterization
will be a prerequisite for application of
some guidelines. see Sec. 112{b)(1)(E}(ii).
42 U.S.C. 10132, we anticipate that the

- site characterization plan will also

include & description of how DOE will
use the information gathered during site
characterization to determine if the site
suitability guidelines are met.

The Waste Policy Act applies only
with respect to geologic repositories that
are used. at least in part, for the disposal
of wastes from civilian nuclear
activities. Sec. 8. 42 U.S.C. 10108. If DOE
were to develop a facility exclusively for
wastes from atomic energy defense
activities. it would nevertheless be
subject to licensing by NRC under the
Energy Reorganization Act. The
Commission has considered whether the
changes proposed herein. which are
largely responsive to the Waste Policy
Act, would be appropriate with respect
to such delense facilities. It appears that
the Commission, acting under amended
Part 60. could still effectively discharge
its health and safety responsibilities for
such defense waste facilities. But. in this
section, the provisions that prescribe the
contents of the site characterization
plan need to recognize thal defense-only
facilities would not have any applicable
siting criteria “developed pursuant to
Section 112{a) of the Nuclear Waste
Policy Act™; instead. in that case. the
rule requires that the site
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characterization plan set out the siting
criteria actually used by DOE.

On environmental matters, the
situation is more complex. The Waste
Policy Act limitations with respect to the
scope of the Commission’s
environmental responsibilities under
NEPA—which we would implement in
the modified procedures at the site
characterization stage—would not apply
to a repository used solely for defense
wastes. Accordingly, the Commission
would expect to require that DOE
submit, with its site characterization
plan for a defense facility, those items of
information with respect to site
screening and selection that eppear in
existing § 60.11(a) but which are not
included in this proposed rule. Because
the information relates to
implementation of NEPA, it would be
incorporated in revised 10 CFR Part 51
rather than Part 60.

Section 80.18 Review of site
characterization activities.

As under existing § 60.11(b), the
Commission will publish notice of
receipt of DOE's site characterization
plan. Although this may duplicate
information published by DOE, it will
serve to identify, to anyone interested.
appropriate points of contact within the
NRC staff. Since alternative areas are
not required to be identified in the site
characterization plan, the proposed rule
omits any reference to such areas.
Language pertaining to consultation has
been revised to conform with proposed
Subpart C.

Similkrly. notwithstanding duplication
of notice by DOE, the Commission will
give direct notice to State and tribal
officials concerning receipt of DOE's site
characterization plan. Under the
proposed rules. this information would
be furnished 1o the officials entitled to
timely and complete information under
the Waste Policy Act. Because such
officials would already have received
copies of the site characterization plans
from DOE, the notice from the
Commission would not be accompanied
by additional copies thereof. However. a
copy of the site characterization plan
would be placed in the pubic Document
Room. {Existing § 60.11 would require
local officials. and also the governors of
cuntigucus States. to be afforded notice
from NRC. This requirement has been
deleted in the light of the new statutory
provisions.}

For the reasons set out in the
discussion above. the proposed rule
omits the mandatory draft site
characteeization analysis described in
existing § 60.11. However. the proposed
ruie does provide that the Director may
invite and ronsider comments on DOE's

site characterization plan and that he
may also review and consider the
comments made in connection with the
public hearings which Doe's is required
to hold. Moreover, the Director will
publish a notice of availability of a site
characterization analysis and will invite
host States, affected Indian tribes and
8ll other interested persons to review
and comment thereon. Comments
received in respone to such invitation
will be reviewed by the Director; and
where the Director determines that there
are substantial new grounds for making
recommendation or stating objections to
DOE's site characterization program,
these concerns will be expressed to
DOE.

The Director’s review of the site
characterization plan is substantially
eguivalent to the final site
characterization analysis prescribe by
existing § 60.11. The reference to the
Director's “comments™ reflects the
Waste Policy Act provision that the
information is submitted to the
Commission for “review and comment.”
The proposed rule refers to a
“statement” of objections by the
Director, instead of & Director’s
“opinion™ of objections by the Director,
instead of a Director's “opinion"; the
later term was unnecessarily equivecal.
It is intended that the objections would
be directed at the nature of the site
characterization activities being
proposed and not to the suitability of the
site as such; of course, if it appeared
that & particular site exhibited such a
profound deficiency that it could not be
compensated for adequately in the light
of data from any site characterization
program, the Birector could object to the
program in its entirety, but the
Commission regards this es highly
improbable given the procedures prior to
submission of a site characterization
plan to NRC specified in the Waste
Policy Act.

The inclusion of & finding with respect
to the necessity of using radioactive
material implements the specific
direction in Section ¥13(c)(2)(A). 42.
U.S.C. 10133; the Commission has
previously concluded that the use of
source. special nuclear. and byproduct
material for purposes of site
characterization does not require a
license. 10 CFR § 60.7. and there is no
reason to believe that the Waste Policy
Act was intended to change this view.

Since DOE is not required to prepare
an environmental impact statement with
respect to site characterization. see Sec.
113(d). 42 U.S.C. 10133. the references in
references in existing § 60.11 to such
statement have been omitted. A footnote
to the text of the rule points out.
however. that DOE's environmental

assessments will be reviewed—as other
DOE documents will be—for the
purpose of early identification of
potential licensing issues for timely
resolution.

The Waste Policy Act requires the
DOE report to the Commission {(and to
State and tribal authorities) at least
semiannually on the nature and extent
of site characterization activities €nd
the information developed from such
activities. The same concerns were
addressed in existing § 60.11(g). The
Commission believes the two
formulations are essentially the same.
but that the more detailed version in the
NRC regulation provides a clearer
statement of the information that is
needed. Accordingly, the proposed rule
conforms closely to the Commission’s
earlier rule. The most significant change.
reflecting the adption of a statutory
directive to DOE, is that the provisions
are now expressed in mandatory
(“shall”) terms. Also, the existing rule
includes a provision for submission of
additional reports on any topic, if
requested by the Director: as modified.
such other topics must still be covered
as requested by the Director. but the
information may be included in the
semiannual reports instead of
“additional” ones. The Director will
review the semiannual reports and.
where appropriate on the basis of new
information contained therein, the
Director will make recommendations or
state objections with respect to DOE's
site characterization program.

The proposed rule provides for the
Director to transmit to State and tribal
officials copies of all comments made to
DOE under § 60.18. This includes not
only the site characterization analysis
and comments on the site
characterization plan. but also any other
comments which the Director chooses to
make by way of “expressing current
views.” Other correspondence between
NRC and DOE will be placed in the
Public Document Room. but will not
routinely be distributed to the
desigrated officials. The omission of the
requirement that the Director consider
comments received from States in
accordance with § 60.61 conforms to the
changes in Subpart C. Such comments
may. however. be solicited and
reviewed as appropriate in individual
cases and. as noted. comments on the
site characterization analysis will be
invited and will be reviewed. and such
review may be the basis for the director
to express to DOE additional
recommendations or objections.

Except for some editorial changes.
othe provisions of §60.18 are the same
as existing regulations.




Federa! Register / Vol. 50. No. 12 / Thursday, January 17. 1985 / Proposed Rules 2587
10 CFB Part 80. Subpart C eliminated reference to any consultation & proposal te facilitete its participation
This subpart deals with participation activities by NRC that are more in the review of a site characterization

by State governments and ludien tribes
in the Commission's licensing and pre-
licensing activities. The rele of the
States and tribes in sepository siting and
.development is addressed in great detail
by sevesal provisions in the Nuclear
Waste policy Act. While the
Commission finds that some changes in
Subpert C are needed in light of those
previsions, it remains our intention to
encourage close working relations with
the States and tribes. The revisions and
designed to clarify the means by which.
this can be accomplished in a manner
conforming to the new law.

Section 60.61 Provision of information

This section implements the
requirement in the Waste Policy Act.
Sec. 117(s). 42 U.S.C. 10137, that NRC
furnish timely and complete information
to host States and affected Indian tribes
regarding its determinations or plans. It
applies. insofar as Commission
responsibilities are concerned, from the
time a site characterization proposal is
submitted throughout the entire life of
the repository through
“decommissioning.” Consistent with
other usage in Part 60. the phrase
“permanent closure, or decontamination
and dismantlement of surface facilities™
is used instead of the statutory term
“decommissioning.”

Some of the most significant
communications may consist of
determjnations made in the course of
licensing proceedings. Under our rules of
practice, parties on the service list in
such proceedings are required to be
served with notice of all relevant
pleadings. decisions, order, etc.
Accordingly. the Commission will use
this established procedure as the means
for providing information regarding
licensing actions.

Section 80.62 Site review.

The Waste Policy Act establishes &
structure for the involvement of States
and affected Indian tribes. The proposed
rule therefore provides explicitly for
consultation with States and affected
Indian tribes but omits mention of local
governments. (However, the
Commission asticipates. in light of the
Waste Palicy Act. see Sec.
116(c}{1)(B)(iv). 42 U.S.C. 10136. that the
States would establish appropriate
procedures to address local government
and citizen concerns.)

Since the concerns of the States and
affected Indian tribes will be dealt with
primerily under the statutory
consultation and cooperation
procedures, the Commission bas

lpprcpriatel& and directly carried out by
DOE under those procedures. Thus,
consistent with the Wgot%?oli:cy Act.

tions concerning s site -
g‘h’::ncterizaﬁon submissions should be
directed to DOE for its censfderation
and respons);gﬂ:&fi;aﬁon
concerning or
consuéetadﬁgym wﬂh’%)ﬁ should be
provi DOE. Notwithstanding
these changes, however, it remaingthe
policy of the Commission that ’
consultation with interested parties with
respect to site characterization should
be encouraged. As now, information
would be available routinely with
respect to NRC's views on the progress
of site characterization, on NRC
procedures. and on the development of
proposals for participation in license
reviews.

Although the Waste Policy Act does
not provide formally for NRC activity
prior to Presidential approval of an area
for site characterization, and this is
noted in revised § 60.82, there will be
coordination during the earlier stages of
site screening and site characterization
in sccordance with the Procedural
Agreement between NRC and DOE:
special provisions has been made in that
agreement for States and Indian tribes
to receive notice and to attend NRC/
DOE meetings so as to enable them to
engage knowledgeably, on an early and
ongoing basis, in site characterization
reviews. .

The opportunity to request that the
Director consult with respect to the NRC
review of site cheracterization activities
is not limited to prospective host States.
The extent to which a State may be
affected by the prospective location
would. of course. be a factor for the
Director to consider in determining the
staff resources that would be made
available for purposes of such
consultation.

Section 80.63 Participation in license
reviews.

This section is & substitute for the
earlier §§ 60.62-60.65.

Section 60.63 acknowledges. first of
all. that State and local governments
and affected Indian tribes may
participate in license reviews as
provided in the Commission's rules of
practice. Local governments are
mentioned in this context because they
may have standing, apart from the State
in which they are located. to participate
in a licensing proceeding as a party or
participate in 8 more limited capacity.
See 10 CFR 2.714. 2715(c).

The regulation retains a provision for
a State or affected Indian tribe to submit

plan and/er license application. The
existing requirement that proposals be
submitted mo later than 120 days after
docketing of a license application has
been eliminated; although early
submissions are desirable, we can
readily conceive of cases in which
proposals submitted after review ¢f a

license application could be
implemented in the muteal interests of
the proposhiy entity snd the
Commission. The Bxpes of services or
activities thet WRC might consider
providing weuld Srcdude those

educational or informatien services and
related actions that are set out in
existing § 60.62(d).

The Commission has omitted those
portions of existing § 60.82{c) that
contemplate Commission funding of
State work in support of the license
review. In light of the Waste Policy Act,
funding of such work to improve the
State’s capacity to review a license
application is a responsibility of DOE
and it is to be financed out of the
Nuclear Waste Fund. We do not rule eut
the possibility that the NRC may
contract with State governmentis on
occasion for particular services that we
may require in order to be able to
discharge our statutory responsibilities
effectively. The execution of such
contracts would be carried out under
established procurement procedures and
would be subject to applicable
limitations with respect to competitive
bidding and avoidance of conflicts of
interest. See 41 CFR Chapter [ (Federal
Procurement Regulations). A further
reason for handling such contracts
under the general procurement
regulations rather than Part 60 is that
the criteria for approval of proposals
{existing § 60.63. proposed § 60.63(d))
would be inappropriate when the
Commission’s purpose is to acquire
services which it needs in discharging
its own reviewing functions.

Considering this limitation of the
scope of NRC activities under Subpart
C. the requirement for gubernatorial
approval of a State proposal has been
eliminated as being unnecessary. The
information required to be included in
the proposal has alsc been modified to
conform to the limitation of scope. The
Waste Policy Act may have further
limited the opportunities for states to
receive funding fram the NRC, the
Commission is of the view that Congress
intended that DOE should assume the
Federal responsibility for activities of
the types described in Sections 116 and
118 and that such activities should be
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financed out of the Nuclear Waste Fund
rather than out of NRC appropriations.
Existing § 60.64, pertaining to
participation of Indian tribes, has been
incorporated in the substantive
provisions applicable to States. The
change has been made {or editorial
reasons and is not intended to affect the
right of affected Indian tribes to
participate like the States in the
activities described in Subpart C.
Existing § 60.65, dealing with
coordination-of multiple proposals, has
been deleted. The Commission deems it
unlikely that multiple proposals of the
kinds considered eligible for acceptance
under Subpart C would present any
undue administrative difficulties; the
criteria for approval of proposals
(especially the finding of “productive
contribution” to the license review)
would afford the Director adequate
discretion to take into account the
desirability of avoiding duplication.

Section 80.64 Notice to States.

The Commission encourages the
Governor and legislature of & State to
jointly designate a single point of
contact to receive notice and
information from the Commission. This
section provides for notice to such
jointly designated nominees.

Section 60.65 Representation.

Under the present rule, the signature
of the Governor would serve to
document the authority pursuant to
which proposals were being submitted
to theCommission. Submissions by
Indiad tribes were to be accompanied
by documentation of the eligibility of the
tribe and the authority of its
representatives. This section is designed
to retain the principle of assuring that
representatives are properly identified.
With respect to States, a change is
needed to reflect the fact that proposals
will no longer need to be signed by the
Governor. In the case of Indian tribes,
the determination by the Secretary of
the Interior that it is “affected”
eliminates the need for the Commission
to be concerned with its eligibility.

Commissioner Asselstine’s Additional
Views

Commissioner Asselstine would
retain the present requirement in 10 CFR
60.11 for NRC review of the site
screening and selection process which
DOE must now include in the
environmental assessments. He would
cite as the Commission’s authority to
review the draft environmental
assessments the Atomic Energy Act of
1854. as amended, the Energy
Reorganization Act of 1974. as amended.,
the National Environmental Policy Act

of 1969, as amended, and the Nuclear
Waste Policy Act of 1882, and not just
the NRC/DOE Procedural Agreement.

Commissioner Asselstine would also
retain the present requirement in-10 CFR
60.11 for NRC issuance of the draft site
characterization analysesfor public
comment. .

Commissioner Asselstine would
appreciate comment on whether these
two elements should be retained In the
Commission’s regulations. ~

Environmental Impact ‘

Pursuant to section 121{(c) of the
Nuclear Waste Policy Act. this proposed
rule does not require the preparation of
an environmental impact statement
under section 102(2){c) of the National
Environmental Policy Act of 1969 or any
environmental review under
subparagraph (E) or (F) of section 102(2)
of such act.

Paperwork Reduction Act Statement

This proposed rule contains
information collection requirements that
are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et. seq.). This
rule has been submitted to the Office of
Management and Budget for review and
approval of the paperwork
requirements.

Regulatory Fiexibility Act Certification

In accordance with the Regulatory
Flexibility Act of 1880 (5 U.S.C. 605(b)).
the Commission certifies that this rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
This proposed rule relates to the
licensing of only one entity, the U.S.
Department of Energy, which does not
fall within the scope of the definition of
“small entities” set forth in the
Regulatory Flexibility Act.

List of Subjects in 10 CFR Part 60

High-level waste, Nuclear power
plants and reactors, Nuclear materials.
Penalty, Reporting and recordkeeping
requirements. Waste treatment and
disposal.

Issuance

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended.
the Energy Reorganization Act of 1974,

" as amended, the Nuclear Waste Policy

Act of 1982, and 5 U.S.C. 553, the
Nuclear Regulatory Commission
proposes to adopt the following
amendment to 10 CFR Part 60.

PART 60—DISPOSAL OF HIGH-LEVEL
RADIOACTIVE WASTES IN GEOLOGIC
REPOSITORIES

1. The authority citation for Part 60
continues to read as follows:

Authority—Secs. 51. 83, 82. 63, 65, 81, 161,
182, 183, 68 Stat. 929. 930, §32, $33. 838. 948,
853, 954, as amended (42 U.S.C. 2071, 2073,
2092, 2093, 2095, 2111, 2201, 2232. 223%); secs.
202, 206, 88 Stat. 1244, 1246 (42 U.S.C. 5842,
8848): secs. 10 and 14, Pub. L. 95-801, 82 Stat.
2951 {42 U.S.C. 2021a and 5851); s2c. 102, Pub.
L. 91-160, 83 Stat. 853 (42 U.S.C. 4332); sec.
121, Pub. L. 97425, 96 Stat. 2228 (42 U.S.C.
10141). .

For the purposes of Sec. 223. 88 Stat. 858. as
smended (42 US.C. 2273), §§ 60.71 to 60.75
sre issued under Sec. 1610, 68 Stat. 950. as
amended (42 U.S.C. 22010)).

2. Section 60.2 is revised by removing
the definitions of “Indian tribe" and
“Tribal organization” and inserting, in
the eppropriate alphabetical location, a
definition of the term “affected Indian
tribe” to read as follows:

§60.2 Definitions.
As used in this part—

* * L L] L]

“Affected Indian tribe" means an-
affected Indian tribe as defined in the
Nuclear Waste Policy Act of 1982,

§60.10 [Redesignated as § 60.15)

3. Section 60.10 is Redesignated
§ 60.15.

§60.11 [Removed)
4. Section 60.11 is Removed.

5. Sections 60.16 through 60.18 are
added to read as follows:

§60.16 Site characterization plan
required.

Before proceeding to sink shafts at
any area which has been approved by
the President for site characterization,
DOE shall submit to the Director. for
review and comment, a site
characterization plan for such area.

§ €0.17 Contents of site characterization
plan.

The site characterization plan shall
contain—

(2) A general plan for site
characterization activities to be
conducted at the area tobe
characterized, which general plan shall
include—

(1) A description of such area.
including information on quality
assurance programs that have been
applied to the collection. recording. and
retention of information used in
preparing such description.
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(2) A description of such site
rharacterization activities, including the
following—

(i) The extent of planned excavations:
{ii) Plans for any onsite testing with
cadioactive or nonradioactive material:

(iii) Plans for any investigation
activities that may affect the capability
of such area to isolate high-leve!
radioactive waste;

{iv) Plans to control any adverse
impacts from such site characterization
activities that are important to safety or
that are important to waste isolation;
and

(v) Plans to apply quaiity assurance to
data collection. recording, and retertion.

(3) Plans for the decontamination and
decommissioning of such area. and for
the mitigation of any significant adverse
environmental impacts caused by site
characterization activities. if such area
is determined unsuitable for application
for & construction authorization for a
geologic repository operaltions area:

(4) Criteria. developed pursuant to
section 112(a) of the Nuclear Waste
Policy Act of 1982 {or in the case of a
geologic repository that is not subject to
the Waste Policy Act. such other siting
criteria as may have been used by
DOE). to be used to determine the
suitability of such area for the location
of a geologic repository: and

(5) Any other information which the
Commission. by rule or order. requires.

{b} A description of the possible
waste form or waste package for the
high-level radioactive waste to be
emplaced in such geologic repository. a
description {to the extent practicabie) of
the relationship between such waste
form or waste package and the host rock
at such area. and a description of the
activities being conducted by DOE with
respect to such possible waste form or
waste package or their relationship: and

{c} A conceptual design for the
geclogic repository operations darea that
tukes into account likely site-specific
requirements.

§ 60.18 Review of site characterization
activities.

{a) The Director shall cause to be
oublisked in the Federat Register a

‘In addftion to the review of site character:zation
w Wetiey specified in this section. the Commission
cuntemglates an ongoing review of other
wnfcemation on site investigation and aite
characterization. n order to allow eariy
identification of potential licensing issues for iimely
resolution. This activity wiil include. for exampie. a
review of the anvironmenial assessments prepared
by DOE at the time of site nominatian. A procedural
agreement covering NRC-DOE interface during site
investigation and site characterization has een
published in the Federa!l Register. 48 FR 38701,
August 25. 198).

notice that a site characterization plan
kas been received from DOE and-that a
staff review of such plan has begun. The
notice shall identify the area to be
characterized and the NRC staff
members to be consulted for.further
information.

(b) The Director shell make a copy of
the site characterization plan available
at the Public Document Room. The
Director shall also transmit copies of the
published notice of receipt to the
Governor and legislature of the State in
which the area to be charactérized is
located and to the governing body of
any affected Indian tribe. In addition,
the Director shall make NRC staff
available to consult with States and
affected Indian tribes as provided in
Subpart C of this part.

(c) The Director shall review the site
characterization plan and prepare a site
characterization analysis with respect to
such plan. In the preparation of such site
characterization analysis, the Directior
may invite and consider the views of
interested persons on DOE’s site
characterization plan and may review
and consider comments made in
connection with public hearings held by
DOE.

{d) The Director shall provide to DOE
the site characterization analysis
together with such additional comments
as may be warranted. These comments
shall include either a statement that the
Director has no objection to the DOE's
site characterization program, if such a
statement is appropriate, or specific
objections with respet to DOE’s program
for characterization of the area
concerned. [n addition. the Director may
make specific recommendations
pertinent to DOE's site characterization
program.

{e) If DOE's planned site
characterization activities include onsite
testing with radioactive material. the
Director's comments shall include a
determination regarding whether or not
the Commission concurs that the
proposed use of such radioactive
material is necessary to provide data for
the preparation of the environmental
reports required by law and for an
application to be submitted under
§ 60.22 of this part.

(f) The Director shall publish in the
Federal Register a notice of availability
of the site characterization analysis and
a request for public comment. A
reasonable period. not less than 90 days.
shail be allowed for comment. Copies of
the site characterization analyses and of
the comments received shall be made
available at the Public Document Room.

{g) During the conduct of site
characterization activities, DOE shall
report not less than once every six

months to the Commission on the nature
and exlent of such activities and the
information that has been developed
and on the progress of waste form and
waste package research and
development. The semiannual reports
shall include the results of site
characterization studies. the
identification of new issues. plans for
additional studies to resolve new issues.
elimination of planned studies no longer
necessary. identification of decision
points reached and modifications to
schedules where appropriate. DOE shall
also repoct its progress in developing the
design of a geologic repository
operations area appropriate for the area
being characterized. noting when key
design parameters or features which
depend upon the resuits of site
characterization will be established.
Other topics related to site
characterization shall also be covered if
requested by the Director.

(h) During the conduct of site
characterization activities. NRC staff
shall be permitted to visit and inspect
the locations at which such activities
are carried out and to observe
excavations, borings. and in site tests as
they are done.

(i) The Director may comment at any
time in writing to DOE. expressing
current views on any aspect of site
characterization. In particular, such
comments shall be made whenever the
Director. upon review of comments
invited on the site characterization
analysis or upon review of DOE's
semiannual reports. determines that
there are substantial new grounds for
making recommendations or stating
objections ta DOE's site
characterization program.

{i} The Director shall transmit copies
of the site characterization analysis and
all comments to DOE made by him
under this section to the Governor and
legistature of the State in which the area
to be characterized is located and to the
governing body of any affected Indian
tribe. When transmitting the site
characterization analysis under this
paragraph. the Director shall invite the
addressees to review and comment
thereon.

{k) All correspondence between DOE
and the NRC under this section.
including the reports described in
paragraph (g). shall be placed in the
Public Document Room.

(1) The activities described in
paragraphs (a) through (k) above
constitute informal conference between
a prospective applicant and the staff, as
described in § 2.101(a)(1) of this chapter.
and are not part of a proceeding under
the Atomic Energy Act of 1954, as
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amended. Accordingly, neither the
issuance of a site characterization
analysis nor any other comments of the
Director made under this section
constitute 8 commitment to issue any
authorization or license or in any way
affect the authority of the Commission.
the Atomic Safety and Licensing Appeal
Board, Atomic Safty and Licensing
Boards, other presiding cfficers, or the
Director, in any such proceeding.

6. Subpart C is revised to read as
follows:

Subpart C—Participation by State
Governments and indian Tribes

§ 60.81 Provision of information.

(a) The Director shall provide to the
Governor and legislature of any State in
which & geologic repository operations
area is or may be located. and to the
governing body of any affected Indian
tribe. timely and complete information
regarding determinations or plans made
by the Commission with respect to the
site characterization, siting,
development. design. licensing.
construction, operation, regulation.
permanent closure, or decontamination
and dismantlemenmt of surface
facilities, of such geologic respository
operations area. .

(b) For purposes of this section. a
geologic repository operations area shall
be considered to be one which "may be
located” in a State if the location thereof
in such State has been described in &
site characterization plan submitted to
the Colmission under this part.

(c) Notwithstanding paragraph (a). the
Director is not required to distribute any
document to any entity if. with respect
to such document. that entity or its
counsel is included on a service list
prepared pursuant to Part 2 of this
chapter.

{d) Copies of all communications by
the Director under this section shall be
placed in the Public Document Room.
Btg copies thereof shall be furnished to

E.

§60.62 Site review.

(a) Whenever an area has been
approved by the President for site
characterization. and upon request of a
State or an affected Indian tribe. the
Director shall make NRC staff available
to consult with representatives of such
States and tribes.

{b) Requests for consultation shall be
made in writing to the Director.

(c) Consultation under this section
may include:

(1) Keeping the parties informed of the

Director’ views on the progress of site
characterizalion.

(2) Review of applicable NRC
regulations, licensing procedures,
schedules, and o'ﬂ'portunitiu for state
participation in the Commission's .
regulatory activities.

{3) Cooperation in development of
proposals for State participation in
license reviews.

§ 60.63 Participation In license reviews. -

(a) State and local governments and
affected Indian tribes may participate in
license reviews as provided in Subpart
G of Part 2 of this chapter.

(b) In eddition, whenever an area has
been approved by the President for site
characterization. a State or an affected
Indian tribe may submit to the Director
a proposal to facilitate its participation
in the review of a site characterization
plan and/or license application. The
proposal may be submitted at any time
and shall contain a description and
schedule of how the State or affected
Indian tribe wishes to participate in the
review, of what services or activities the
State or affected Indian tribe wishes
NCR to carry out. and how the services
or activities proposed to be carried out
by NCR would contribute to such
participation. The proposal may include
educational or information services
{seminars. public meetings) or other
actions on the part of NCR, such as
establishing additional public document
rooms or employment or exchange of
State personnel under the
Intergovernmental Personnel Act.

(c) The Director shall arrange for a
meeting between the representatives of
the State or affected Indian tribe and the
NCR staff to discuss any proposal
submitted under paragraph (b) of this
section, with a view of identifying any
modifications that may contribute to the
effective participation by such State or
tribe.

(d) Subject to the availability of funds.
the Director shall approve all or part of
a proposal. as it may be modified
through the meeting described above. if
it is determined that:

(1) The proposed activities are
suitable in light of the type and
magnitude of impacts which the State or
affected Indian tribe may bear:

(2) The proposed activities (i) will
enhance communications between NRC
and the State or affected Indian tribe (ii)
will make a productive and timely
contribution to the review and (iii) are
authorized by law.

{e) The Director will advise the State
or affected Indian tribe whether its
proposal has been accepted or denied.
and if all or any part of proposal is
denied. the Director shall state the
reason for the denial.

(f) Proposals submitted under this
section, and responses thereto. shall be
made available at the Public Document
Room.

§60.64 Notice to States.

If the Governor &nd legislature of a
State have jointly designated on their
behalf a single person or entity to’
receive notice and information fsofn the
Commission under this part, the '/
Commission will provide such ndtice
and information to the jointly
designated person or entity instead of
the Governor and legislature separately.

§ 60.65 Representation.

Any person who acts under this
subpart as a representative for & Stale
(or for the Governor or legislature
thereof) or for an affected Indian tribe
shall include in his request or other
submission. or at the request of the
Commission. a statement of the basis of
his authority to act in such
representative capacity.

Dated st Washington, D.C, this 10th day of
january. 1885,

For the Nuclesr Regulatory Commission.
Samuel ). Chilk,

Secretary of the Commission.
|FR Doc. 85-1401 Filed 01-16-85: 8:45 am)
BILLING COOE 7530-01-M




FROM NRC's 1985 POLICY AND
-17 - PLANNING GUIDANCE

2. The staff should contfinue to pursue obtaining timely, accurate and
complete information from the Executive Branch regarding exports so
that the Commission can carry out its {nternational responsibilities.

3. The Commission, as noted in 1ts policy statement of August, 1982,
continues to believe 1n reducing to the maximum extent possible the
use of highly enriched uranfum in both domestic and foreign reactors.
The staff should continue to review license applications in 1{ght of
this policy statement. b

VI. CLEANING UP TMI-2

Policy

1. Expeditious and safe cleanup of the TMI-2 reactor {s an important NRC
priority. While direct responsibility for cleanup rests with the
licensee, NRC will provide oversight and, {f necessary, directfon to
ensure decontamination of the facility as well as safe and timely
removal of radfoactive products from the sfte.

2. NRC should work closely with Department of Energy (DOE) to obtain
technical information on severe accidents that may be avafliablie from
the TMI-2 core. '

Planning Guidance

T. HNRC will continue monitoring site cleanup activities through the use
of a field office.

2. NRC should continue to closely monitor its a?reement with DOE which
relates to the removal and disposition of solid nuclear wastes from
the cleanup of TMI-2. The objective of NRC's monitoring is to help
assure that the wastes are safely and expeditiously removed from the
site. NRC should also assist DOE in development of plans for the safe
and timely offsite disposition of the damaged core.

VII. MANAGING NUCLEAR WASTE

Policy

*1. The NRC High Level Waste Management Program is critical to the success
of an urgent national task. NRC will provide the necessary
pre-licensing consultation and licensing and regulatory oversight for
the Executive Branch's program as required by the Nuclear Waste Policy
Act of 1982 (NWPA), the Atomic Energy Act, Energy Reorganization Act,
and the Commission's regulations. NRC's programs will be directed to
an effective and efficient discharge of its responsibilities based on
the premise that, in the absence of unresolved safety concerns, the
NRC regulatory program will not delay implementation of the Executive
Branch's program as reflected in the DOE project decision schedule.

If it becomes clear that these schedules cannot be maintained due to
the unavailability of rescurces or other factors, the staff will

Enclosure 3
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promptly inform the Commission so that the required notification of
DOE and the Congress can be made.

2. The staff should continue to maintain.close communicatfons with DOE,
the states and affected Indian tribes so that required activities and
lead times are identified early in the planning process.

3. To the extent possible, and consistent with NRC's independent role,
system development required to support prégrams to implement the KWPA
<hould be performed by DOE. NRC will continue its technical program
to support the development of 1icensing criteria and evaluation
?ethods. and the early identification and resolution of technical

ssues.

4. The NRC staff shall monitor the activitirs associated with the ,
implementation of the Low Level Radioactive Waste Policy Act and shall
apprise the Commissfon of any problems requiring Commission action
along with recommendations for each action.

5. Staff shall continue to implement Environmental Protection Agency
(EPA) standards in accordance with fts statutory responsibilities
incliuding Section 84(c) of the Atomic Energy Act.

Planning Guidance

1. The staff shall assess the need for a general memorandum of
understanding with DOE to specifically cover the NRC's interactions
with DOE in implementing the NWPA. Staff shall provide the results of
that assessment to the Commission by mid-1985.

2. The staff should review the existing and proposed regulations that are
covered by areas addressed by the NWPA, and make conforming changes as
necessary. When EPA standards are published, regulations should be
reviewed to determine whether any changes are required. S

3. The NWPA has established that nuclear utilities have the primary
responsibility for interim storage of spent fuel, pending repository
operation or availability of monitored retrievable storage. The NRC
should review in a timely manner, consistent with safety and legal
requirements, utility proposals for adding spent fuel storage capacity
to assure that, in the absence of unresolved safety concerns,
regulatory actions do not affect reactor operation. NRC must also be

. prepared to conduct licensing reviews specified by the NWPA for
1imited federal interim storage capacity of spent fuel which may be
proposed by DOE. The NRC should continue to develop the basis for
rulemaking that would, to the extent practicable, enable use of dry
spent fuel storage casks without site-specific Ticensing reviews.

4. The staff shall continue development of regulations to implement the
EPA mill tailings standards for groundwater protection. Efforts to
develop alternate concentration limits methodology jointly with EPA
should receive high priority.

=




Section

1)  112(b)(1)(E)

2)  121(b)(2)

3)  113(b)(1)

4)

STAFF _PROPOSAL FOR NRC
HIGH-LEVEL WASTE ACTIONS UNDER

“THE NUCLEAR WASTE POLICY ACT

Action

Review and comment on DOE
draft Envirommenta)
Assessments of potential
repository sites

Revise Part 60 to conform
to EPA high-level waste
standards

Review and comment on DOE
site characterization
plans, waste form and
packaging, and conceptual
repository design 3/

Review and Comment on
SCP updates

Excerpts from SECY-85-40,
1/31/85

L]

3/ Required content of Site Characterization Plans is currently being revised in proposed procedural amendments

to 10 CFR Part 60, approved by the Commission December 27, 1984 (SECY-84-263).
accordingly to provide guidance on SCP contents.

Regq. Guide 4.17 will be revised

y v




5) 113(c)(2)(A)

6) 114(a)(1)(D)

7 114(a)(1)(E)

8) 115(q)

9) 114(c)

6/ The staff intends to include the preliminary sufficiency comments in its comments on the draft EIS.

Concur in the use of
radioactive material in
site characterization

Review and comment on draft
EIS on repository site
recommendation 6/

Preliminary comments on
sufficiency of site
characterization analysis
and waste form proposal
for inclusion in license
application 6/

Comment to Congress on any
notice of disapproval by
State or Tribe

Annual Status report to
Congress on application

s




10)

11)

12)

13)

14)

15)

16)

114(d)

114(e)

134

135(a)(4)

135(a)(1)(A)

Decisfon on authorizing
repository construction

Grant license to receive
and possess waste

Amendments to license:
repository closure, license
termination

Review and comment on
Draft Project Decision
Schedule

Hybrid hearing procedures
for expansion of onsite
storage capacity or
transshipment

License any modular storage
equipment or at-reactor
storage for the federa)
interim storage program
(limited to 1900 metric
tons total) .

Reach safety finding on any
proposal to use existing
federal facilities for
federal interim storage

Is




17)

18)

19)

20)

21)

22)

135(b)

137(a)

141(b)

141(d)

217(1)(1)

217(£)(3)
(A) and (B)

Determinations on adequacy
of available spent fuel
storage capacity

Certify compliance of spent
fuel casks for transportation
to federal interim storage
facility

Consultation with DOE
and comment on
MRS proposal

License MRS, if authorized

by Congress (proposed
amendments to 10 CFR Part
72 to be submitted to
Commission by February
1985)

MOU with DOE on Test
and Evaluation Facility

TEF Reports

L7




23) 217(h)

24) 218(a)

If TEF is not collocated,
concur in decontamination
and decommissioning of
facility within 5 years of
initial operation

Commission may, by rule,
approve dry storage
technologies without, to
maximum extent practicable,
the need for additional site
specific approvals

L7
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NOTES:

1. Review and comment on Draft Project Decision Schedule (milestone 13) is
scheduled for May-July 1985.

2. Milestones 12, 21, 22, and 23 are unscheduled,

3. Amendments to 10 CFR Part 60 technical criteria and procedural requirements
are also schéipled for 1985 through 1988,

4, Second repository and monitored retrievable storage facility have not yet been
authorized by Congress.

SEQUENCE AND ESTIMATED SCHEDULES FOR HIGH-LEVEL WASTE ACTIONS
UNDER NWPA (ACTIONS IDENTIFIED BY ENCLOSURE 1 MILESTONE NUMBERS)
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