OJ8

-/ \/

.. Dircks
. - Roe
' ' HarMON & WEI Rehm
W DBCKET coNTRaL RMO SS Stello
.. CENTER 2001 § STRECT. N.W. Davis-_
SUITE 430 I(‘;léngoue
- WasEINGTON, D.C. 20000-u25 unningham
GAIL MCGREEVY nAusno»pcB 3 P3 ‘m &EE,,G%Q
ELLYN R, WEISS (202) 328-35%500C
. DIANE CURRAN
DEAN R. TOUSLEY -
ANDREA C. FERSTER :
’ Ny ‘.")‘” : A
\\'J ) 3 ' N ';, \
November 27, 1985~ | NS
ecord D WM Project_/0_~
4\/0,’i Docket No.
Nunzio J. Palladino, Chairman ~ PDR1—
U.S. Nuclear Regulatory Commission LPOR
Washington, D.C. 20555 Distribution; _ ~ Y ——
RE: Proposed Amendments to 10 CFR P R
Dear Chairman Palladino: Remlr:mméff;s& A o: Toofor

Melvin R, Sampson wrote the Commission requesting that the
Commission convene a public meeting to hear comments of
interested parties on the proposed amendments to 10 CFR Part 60.
Unfortunately, the Commission denied that request.

On April 17, 1985, Yakima Tribal Council Vice Chairman‘”enygﬁst

As it is our understanding that the proposed amendments are

- currently before you for a vote, we are writing again now to
renew our earlier request. We understand that the Commission
recently granted a similar request to the American Mining
Congress in the Commission's mill tailings rulemaking. The
equities are even stronger in favor of your grant of this request
than was true in the case of the American Mining Congress, since
we--and several state governments--have already made a timely

- request for this meeting.

Substantively, the deficiencies in the proposed amendments
to Part 60 have only become more apparent since our initial
request. DOE's interpretation of the timing of the preliminary
determination of suitability, and the promulgation of weakened
final EPA standards, have resulted in a virtual regulatory vacuum
as far as scrutiny of DOE's site selection process is concerned.
Consequently, the arquments for careful NRC review of that

process are even stronger than before.
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For the reasons above, as well as those set forth in our
"April 17 letter, the Yakima Indian Nation urges the Commission to
hold a public meeting to accept comments by interested parties
before voting on amendments to 10 CFR Part 60. As we stated in

our previous letter, both the process and your rule can only be
strengthened by your grant of this opportunity.

Sincerely yours,

Do 2. jaw@

Dean R. Tousley

ASSOCIATE ATTORNEY FOR
THE YAKIMA INDIAN NATION

cc: Melvin Sampson
Russell Jim
Jim Hovis
Catherine Russell



ANALYSIS OF PROPOSED REVISIONS TO 10 CFR PART 60

ummar

The purpose of the proposed revisione to 10 CFR Part 60 is to revise the
regulations that treat state and Indien tribal participation in the siting
and licensing process to conform with the provisions of the Nuclear Waste
Policy Act of 1982. The portions of 10 CFR Part 60 that are proposed for
revision to make the regulations conform with the provisions of the Nuclesr
Waste Policy Act of 1982 imclude:

Section Existing Section Title

60.2 ‘ Definitions

60.10 Site Characterization

60.11 Site Characterization Report

60.61 Site Review

60.62 Filing of Proposals for State Participation
60.63 Approvel of Propossals

60.64 Participation by Indien Trides

60.65 Coordination

The Nuclear Regulatory Commiesion (NRC) is required by law to cooperate with
the states, and the NRC recognizes the velue of state participation in sit-
ing end licensing decisions. However, the cooperation between the NRC and
the states, as presently defined, consists mainly of issue definition and
information exchange. The states are pot granted & full edvise-end-consent
role in the decision process under current interpretations of the applicabdle
scetuies {Tue Atomic Energy Act of 1954, as amended; Reorganization Plan No.
3 of 1970; end the Nuclear Waste Policy Act of 1982) or regulations (10 CFR
Part 60).

Another problem with the way that the 10 CFR Part 60 regulations are struc-
tured is that the NRC's role is basically only advisory until after site
cheracterization is completed, as the Department of Energy (DOE) is not
required to obtein any type of license or formal approval from the NRC until
after site charecterization is completed. The NRC does not .become involved
in the process for & psarticular site until efter e site charecterization
plen is submitted by the DOE for that site. State involvement is tied to
NRC involvement, as & State 18 not considered an interested party for
purposes of these participation provisions until efter the State is
identified within e site characterization plean. This is well after the
conclusion of the environmental essessment process.

It 18 not clear in the Act or in the regulations what role, if any, State
comments prior to the site characterizatiocn phese heve in influencing either
NRC or DOE deciesion processes. As the Act and the regulations both define
the commencement of the site characterization phase as the beginning of
shaft einking, there apperently is no reguler mechanism eveilable to the
States to influence eactivities that occur prior to that time. Though many
serious environmentel consequences c&n result from these “preliminary"
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sctivitios, the only rodress if the DOE or the NRC ignore State concerns
ebout such ectivities appear to be through the courts under the provisions
of Section 119 of the Nuclear Waste Policy Act.

Specific Changes Proposed for 10 CFR Part 60

Specific ebangéa in 10 CFR Part 60 (and their implications for the State of
Utah) are summarized below.

The changes proposed for Sectlion 60.2 (Definitions) do not affect state par-
ticipation in the siting and licensing process. In order to provide con-
forming definitions with the Nuclear Waste Policy Act, the definitions of
*“Indian tridbe™ and "tridbel organizetion® have been dropped, and & definition
of "affected Indien tribe" 1is added. The definition of “affected Indias
tribe" s the same as that provided in the Nuclear Waste Policy Act.

The “"prespplication review" portions of 10 CFR Part 60, which deal with site
characterization activities, have been extensively revised. Substantively,
these revisions define the contente of the site cheracterization plen thet -
DOE must submit to the NRC prior to the commencement of the DOE's site char-
acterizetion activities. In addition to information reguired under the old
version of the “"preapplication review" regulations (old 10 CFR 60.10 end
60.11), the DOE must submit plans for decontaminating and decommissioning.
the site charscterization ares, including plens for mitigation of eny sig-
nificant environmental effects, 1f the erea is deemed to be unsuiteble for
development as & repository. The DOE must also submit its criteria, devel-
oped pursuant to section 112(a) of the Kuclear Waste Pollcy Act for reposi-
tory aectivities covered by that section of the Act, or other siting criteria
utilized by the DOE for other types of sites, utilized for determining the
suitebility of sites for locetion of & geologic repository. The level of
information required for waste forms or waste packeges has been upgraded
from e description of the research end development efforts related to waste
packaging to & requirement that the DOE provide s description of the waste
form or package and its relationship to the natural barrier systems peculier
to an individual site. The conceptual design for the repository that the
DOE must sudbmit must take into account "likely site-specific requirements.®
{See proposed 10 CFR 60.15, 60.16, 60.17, and €0.18). The lenguage for
these additionsl regulatory requirements is quoted directly from Section 113
of the Nuclear Waste Policy Act.

Also, it is important to note that both the Act (Section 113(b)) and the
reguletions (new 10 CFR 60.16) require that the site chearscterization plan
be submitted to the NRC "before proceeding to sink shefts at any cendidate
gite." Previously, the NRC required the DOE to submit eite characterization
plens as early as possible in the DOE's plenning process. Thie implies that -
certain preliminary ectivities, such es drilling and seismic exploration, as
well as construction of eccees, could occur prior to DOE submission of the
site characterization plan. Thus, the only effective opportunity evailabdle
to the NRC or the states and tribes for review and comment on such activi-
ties (if it is evefleble at ell) is at the Environmental Assessment steage.
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Once the WEC recelvas a copy of DOE's site characterization plan for a given
site, the NRC must prepasre a site characterization analysis end make this
analysic aveiladble to the public for comment. This enalysis must be trens-
mitted to the host state and affected Indien tribes, along with an invita-
tion to comment. In both the old and new versions of the rule, the NRC will
publish e notice of opportunity for comment in the Federal Register, and
will efford & reasonedble comment period, “"not less than S0 days," for com-
ment by interested parties, including stetes. ‘

The NRC must provide the site characterization analysis to the DOE, together
with whatever comments the NRC feels are important, and the NRC muet include
a statement either than the Director of the NRC has no objection to the
DOE's proposed site characterization program, or specific objections to
and/or recommendations about the DOE's proposed progrem. These new provi-
sions are similar to those in the o0ld version of the rule.

Additionel sections have been edded requiring the DOE to include a descrip-
tion of and justification for any planned onsite testing with radloactive
materials (NRC approval of such planned testing is required), end a require-
ment for semiannual progress reports by the DOE to the NRC durinmg site
charscterization activities. The use of radicective materials at the site
charecterization stage is governed by the Nuclear Waste Policy Act (see Sec-
tion 113(c)(2)(A) end (B)). The requirement for e semiannual progress
report appears to be an NRC reguirement not explicitly covered im the Act,
Justified by the NRC's interest in expediting licensing decisions. The new
sections of the rule make mandatory reporting of progress end fssues by the
DOE tc¢ the NRC. The NRC may, when it receives these reports or comments
from other interested parties or on its own initiative, comment to the DOE
at eny time during the site characterization process, and the NRC may also
reise objections to the DOE's conduct of the charscterization process. In
both the 0ld end new versions of the rule, copies of eny such correspondence
are to be made available by the NRC in its Public Document Room.

The final portion of this sectfon in both the old and new versions of the
rule indicete that consultations between the NRC and the DOE are informal
consultations and are not regarded es a part of & proceeding under the pro-
visions of the Atomic Energy Act of 1954, as amended. The new version of
the rule edds e disclaimer stating that the conduct of informal conferences
does not imply that the NRC will issue & license or any other suthorizatien,
and that the authorities of the NRC, the Atomic Safety and Licensing Boards
and Appeal Board, end the presiding officers or NRC Director ere unaf-
fected.

Subpart C of 10 CFR Part 60 defines and orders participation by Stetes and
Indien tribes in the site characterization and licensing process. The
Nuclear Waste Policy Act conteins severel explicit eections tresting State
and Indian tribal participastion at various points in the process. Unfortu-
nately, except for the State "veto" provisions (Section 116(b)(2)), which
can only be implemented after a site is formally recommended by the Presi-
dent to the Congress, this participetion is mainly limited to information
and communication. Neither the statute nor the regulations at 10 CFR Part
60 appear to offer the opportunity for true interective cooperation, coordi-
nation, end decisionmaking between the NRC, the DOE, end the States eand

Indian tribes.
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014 10 CFR 60.81 will be retitled “Provision of Information®, and the
rovised "Site Review"™ provisions bhave been moved to 10 CFR 60.62. The
section on provision of information provides that States end affected tribes
will be notified regarding KRC determinstions or plans made with respect to
site characterization or other geologic repository ectivities. However,
these provisions are mnot triggered until a geologic repository “may be
located” within e State. For the purposes of this section, & repository
*may be located” within a State when such State is jdentified in e plan sub-
mitted to the NRC by the DOE. '

The “Site Review" section has been moved to 10 CFR 60.62, and the old sec-
tion 60.62, entitled "Filing of Proposals for State Participation,” bas been
eliminated. The site review provisions are not triggered until en erea has
been approved by the President for characterization and a regquest for coa-
sultation is submitted in writing to the NRC by either the Stete or an
affected Indian tribe. Consultation is defined es keeping the parties -
informed of the Director's views on the progress of site characterization;
review of eppliceble NRC regulations, procedures, and schedules; and cooper-
astion in developing State proposals for participation in licenesing reviews.

01d section 60.63, entitled “"Approval of Proposals,” has been eliminated. A
pew section, entitled “Perticipation in License Reviews," has been substi-
tuted. Participation in licensing reviews is defined by the rules of prac-
tice before the NRC provided in 10 CFR Pert 2 (Subpart G). - States and
affected Indien tribes may sudbmit proposals to the Director of the NRC for
participation in the review of site charecterization plans or license appli-
cations. The Stete or tribe may also regquest meetings with the NRC regard-
ing any such proposel. The KRC may then, subject to the availability of
funds, epprove ell or part of the proposel. To be epproved, proposed acti-
vities must be suitadle in light of the type and magnitude of potential
impacte,' must enhance communications between the NRC end the state, must
make a timely and effective coatribution to the review, and must be author-
fized by 'lew.

01d section 60.64, entitled "Participation by Indian Tribes," has been elim-
insted, es Indlen participation has now been incorporeted in the various
sections dealing with State participation. A secticn entitled “"Notice to
States" ‘has been substituted. This section provides that the Governor and
legislature of a State may jointly designete & person or entity to receive
information and notification from the NRC on their behalf. )

01d section 60.65, entitled “Coordination," has elso been elimineted. This
gection sllowed the Director of the NRC to teke intoc account the desira-
bility of evoiding duplication of effort inm acting upon multiple participa-
tion propesals. However, the HNuclear Waste Policy Act now specificelly
grante participstion rights to the States and affected Indien tribes, and
Indian participation, for exeample, cannot be foreclosed even though & pro-
possl for State participation has been submitted. Thus, the old section is
no longer spplicable. 01d section 60.65 is now titled “Representetion,” and
it requires any person or entity ecting in a representative capacity for e
tribe or s State to submit & basis for such suthority upon request by the
NRC.



Recommendations

The curraently proposed revisions to 10 CFR Pert 60 for the most part include
ainor wording changes that conform the existing reguleticns to the provi-
sions of the Nuclear Waste Policy Act. The NRC appears to be utilizing e
restrictive interpretation of §ts authorities under the Act in order to
avoid duplicating DOE authorities and responsibilities. The Stete of Utah
would like to encourage the most liberel interpretation posgible of the NRC
and State participatory role in the DOE's siting end licensing activities.

Under both the Act and the proposed regulations, the opportunities for State
psrticipation with NRC in the siting portions of the process have been
restricted. The States cannot formally propose participation in the process
until efter & site characterization plan is received by the NRC. This is in
contrast to earlier versions of the regulations, which encouraged submission -
of site characterization plans to the KNRC at the earliest possible polnt in
the process. As plan submittal triggers State participation, State partici-
pation was thus potentielly eveilable at an earlier point in the process
under the old regulstions. As the lengusge irn the proposed rule dealing
with this issue is gquoted verbatim from the Act, it appears unlikely that
this restrictive requirement can be relazed in the proposed rule.

Under the proposed rule, the DOE is not obligated to submit plens to the NRC
until the DOE plens to commence shaft sinking; "preliminary"™ eactivities are
not covered by these plans. A clear definition should be added to the regu-
lations of what, exectly, comstitutes “"preliminary” activities, as these
pre-plan activities may be eavironmentelly disruptive and may also trigger
State reguletion or require State permite. For example, is site preparation
and construction of access prior to commencement of actual shaft sinking
congidered to be “preliminary,® end thus exempt from the participation
requirements, or 1s it considered to be a part of the shaft sinking? The
letter interpretation is preferred, es the DOE would then have to submit
plans for such activities to the NRC (and the NRC would bave to solicit
State participation) Ddefore 1large-scale disturbances (and consequent
environmentsl damage) occur.
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April 17, 1985

Honorable Samuel Chilk, Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

-/ Re: 10 CFR Part 60 Amendments
Dear Secrétary Chilk:

On January 17, 1985, the Commission issued for public comment
proposed amendments to 10 CFR Part 60, Licensing Procedures for
Disposal of High-level Radioactive Waste in Geologic Repositories,
50 Fed. Reg. 2579. Because of the coincident deadlines for
submission of comments on these proposed amendments and on the -
draft environmental assessments for proposed repository sites, the
Yakima Indian Nation filed its comments on these amendments late,
on April 8, 1985.

As detailed in our comments (enclosed), the Yakima Indian
Nation feels strongly that the proposed amendments, if adopted as
proposed, would seriously undermine the Commission's ability to

\U fulfill its statutory responsibilities in the nuclear waste
program, Moreover, the proposed amendments would greatly increase
the likelihood that the national nuclear waste disposal program
would experience very significant unnecessary delays or outright
failures in its implementation. 1In brief, we believe the
Commission staff's reluctance to engage in a thorough review of
the Department of Energy's site screening and selection process
constitutes a fundamental abdication of the Commission's public
health and safety and environmental protection responsibilities
under the Atomic Energy Act, the National Environmental Policy
Act, and the Energy Reorganization Act. Moreover, contrary to the
Commission's position expressed in the proposed amendments,
nothing in the Nuclear Waste Policy Act either requires or
suggests such deference by the Commission concerning the selection
of sites for characterization.

Because these issues have such profound implications for the
Commission's responsibilities in this crucial national program and
for the success of the program itself, the Yakima Nation feels
that they deserve a higher degree of scrutiny than the Commission
might ordinarily devote to such a rulemaking. For this reason, we

APR ~ e 1048
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Honorable Samuel Chilk, Secretary
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request that the Commission schedule a public meeting before
voting on promulgation of a final rule to receive oral comments on
this proposed rule from the staff, affected states, Indian tribes,
and representatives of the general public that have submitted
comments on the proposal. Such a session, similar to the ones
which the Commission held during its consideration of the
concurrence in DOE's general siting guidelines, would serve to
illuminate the issues in this vital rulemaking for the
Commissioners' benefit, and, whether or not it changed the
outcome, would result in a better-informed Commission decision.

The Yakima Nation urges your favorable consideration of this
request.

Sincerely yours,

MELVIN R.’S ON,

Vice Chairman
Yakima Tribal Council

MRS:1s

Enclosure
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