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(Affirmation)
For: The Commissioners

From: William C. Parler
General Counsel

'Sublect: ADOPTION OF FINAL RULE CONTAINING REVISIONS TO THE
COMMISSION'S RULES OF PRACTICE IN ORDER TO FURTHER
STREAMLINE THE HIGH-LEVEL WASTE LICENSING PROCESS

Purpose: To seek Commission approval and adoption of a final rule
containing amendments to the Commission's Rules of Practice
in 10 CFR Part 2 Subpart J in order to streamline the high-
level waste (HLW) licensing process.

Summary: The Commission issued a Notice of Proposed Rulemaking
proposing revisions to the Rules of Practice in 10 CFR Part
2 Subpart J. After considering and responding to the public
comments and making minor clarifying changes to the proposed
rule, the General Counsel recommends that the Commission
adopt the final rule.

The final rule establishes a new standard for the admission
of initial contentions, defines late contentions as any
contentions filed after initial contentions were submitted,
adds failure to participate in the LSS as a factor to be
considered in a petition for intervention, establishes a
compulsory hearing schedule, and eliminates sua sponte
review by the Commission's adjudicatory boards. The final
rule also clarifies that the LSS Administrator's written
report and periodic evaluations of the Department of
Energy's (DOE) compliance with the LSS requirements will be
circulated to potential parties who must timely file any
objections they may have to the Administrator's evaluations
or report or risk waiving such objections. In addition, the
rule clarifies the Commission's authority to designate a
Pre-License Application Presiding Officer to resolve
disputes during the period prior to the receipt of the
formal application for the construction of the high-level
waste repository and that the Commission will specify the
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jurisdiction of the Pre-License Application Presiding
Officer in designating the officer. Several hearing
management Issues which will be handled in the Notice of
Hearing for the HLW proceeding are discussed.

Background: In a February 27, 1989 Staff Requirements Memorandum, the
Commission requested that the General Counsel evaluate the
need for additional modifications to the procedural
provisions for the high-level waste (HLW) licensing
proceeding. This request was prompted by the discussion of
the status of the procedural framework for the HLbI licensing
proceeding in SECY-89-23. The final rule on the Licensing
Support System (LSS), promulgated on April 24, 1989 (54 Fed.
Reg. 14925), added a new Subpart 3 to 10 CFR Part 2, which
establishes the basic procedures for the HLW licensing
proceeding, including the use of the LSS in the proceeding.

In evaluating the need for revisions to these regulations we
consulted with Commission staff, the adjudicatory panels,
and the technical staff, to identify the full range of
procedural reforms for consideration for inclusion in the
notice of proposed rulemaking. The notice of proposed
rulemaking, forwarded to the Commission in SECY-89-186 on
June 20, 1989, also incorporated the procedural revisions
contained in the draft final rule on regulatory reform which
adopted changes to Part 2 Subpart G (SECY-89-133).

The Commission approved the recommendations in SECY-89-186
subject to a Staff Requirements Memorandum dated August 1,
1989. The Commission published a notice of proposed
rulemaking in the Federal Register on September 26, 1989,
stating that it was proposing to amend its Rules of Practice
for the HIW licensing proceeding and inviting public comment
(54 Fed. Reg. 39387). The specific revisions proposed
involved a new standard for initial contentions, a new
definition of late contentions, a requirement of direct
testimony. on contentions, a compulsory hearing schedule,
elimination of sua � review by adjudicatory boards, the
parties' ability to receive and file timely comment upon the
ISS Administrator's evaluations and report on DOE's
compliance with the ISS requirements, and the Commission's
ability to appointand specify the jurisdiction of the pre-
license application presiding officer. The Commission also
proposed some issues for inclusion in the Notice of Hearing.
The comment period expired November 27, 1989.

Discussion: The Commission received six comments including comments from
Florida Power & Light Company (FPL), the National Congress
of American Indians (NCAI), Malachy Murphy for the State of
Nevada (Nevada), the Department of Energy (DOE), the Edison
Electric Institute/Utility Nuclear Waste and Transportation
Program (EEI/UWASTE), and jointly from the Environmental
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Defense Fund, Friends of the Earth, and the National Audubon
Society (environmental groups).

Although the proposed rules were generally supported by
three commenters, three others protested the initiation of
these revisions to the procedural rules agreed to by the
Negotiating Committee less than six months after adoption of
the rules.

The major modifications to the proposed rule that are
recommended for the final rule concern direct testimony on
contentions and the requirement of affidavits in opposition
to motions for summary disposition supported by affidavits.

Standards for initial contentions. The threshold for
initial contentions is being raised consistent with the
standard now incorporated in Subpart 6, section 2.714. The
proponent of a contention must show that a genuine dispute
exists on a material issue of law or fact. Only minor
editorial changes have been made to the proposed rule and
section 2.1014(c)(5) has been added to clarify that the
Presiding Officer, in determining whether a genuine dispute
exists on a material issue of law or fact, should consider
as a dispositive factor whether the contention, if proven,
would be of no consequence in the proceeding because it
would not entitle the petitioner to relief.

Late-filed contentions. Section 2.1014(a)(4) requires that
any contentions proposed after the initial contentions have
been filed must satisfy the higher standard for admission of
initial contentions that is contained in 2.1014(a)(1) and in
addition must demonstrate that the contention raises a new
material issue related to the performance appraisal required
by 10 CFR �§ 60.112 and 60.113. The extensive interaction
of the participants in the ISS with early access to
documents in the pre-application phase should substantially
reduce the need for late filed contentions. Early
identification of the genuine issues in controversy should
also contribute to an efficient hearing process. No changes
have been made to the proposed rule.

Particloation in the LSS. Section 2.1014(c)(4) adds the
failure of the petitioner to participate in the ISS as a
factor to be considered in ruling on petitions to intervene.
No changes have been made to the proposed rule.

Direct testimony on contentions: summary disDosition.
Proposed new section 2.1024 would have required a party that
sponsored a contention must present direct testimony on the
contention. In section 2.1025(a), the requirement for a
direct case would have applied to replies to motions for
summary disposition as well as to contentions. Based upon
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the comments received and further consideration, we are
recommending that the Commission not adopt these proposed
rules. Rather we are proposing that the Commission preserve
the status� quo and allow intervenors the option to present
their cases and opposition to motions for summary
disposition in the manner that they judge to be the most
effective.

The reason for this position on a direct case on contentions
is that the Administrative Procedure Act entitles a party
*to conduct such cross-examination as may be necessary for a
full and true disclosure of the facts. 5 U.S.C. §556(d).
If the requirement for a direct case on contentions were
adopted, an intervenor with contentions already admitted
which could establish its case on the basis of cross-
examination or documents already in the record would be
denied its right to cross-examine unless it went to the
additional expense and expansion of the record to introduce
direct testimony. No overriding justification for this new
requirement had been advanced.

The recommendation against adoption of the requirement for
an affidavit for opposition of motion for summary
disposition is based on the fact that the proponent of a
motion for summary disposition has the option whether to
provide affidavits in support of its motion. The opponent
should also have the decision of how to oppose the motion
effectively and, in particular, should have the option of
attacking the legal sufficiency of the proponent's motion
and affidavits without submitting affidavits. Again, no
overriding justification for the new requirement had been
offered.

New section 2.1025 provides that motions for summary
disposition may be filed at any time, however the Presiding
Officer will have liberal discretion to summarily dismiss or
hold in abeyance motions filed shortly before or during the
hearing if considering the motion would divert substantial
resources from the hearing. There have been minor deletions
of language patterned after section 2.749 referring to
availability of discovery methods and inappropriate in this
section.

ComDulsorv hearing schedule. The schedule which the
CommIssion set forth in the Supplementary Information of the
ISS rule [54 Fed. Reg. 14924, 14939] has been made
compulsory with some flexibility to the Presiding Officer to
address mitigating circumstances. The Presiding Officer may
grant up to 15 day extensions to the parties for individual
milestones. A party seeking an extension of more than 15
days must file the request for extension no later than 5
tays before the scheduled date of the milestone. The
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Presiding Officer's extension granted to a party for more
than 15 days would be referred to the Commission. If the
Commission did not act to disapprove the extension within 10
days, the Presiding Officer's extension would be effective.
The final rule clarifies that if the Commission disapproves
the requested extension, the due date will be 5 days after
the date of the Commission's disapproval action.

The Presiding Officer would have a grace period of thirty
days to accomplish the milestone. If the Presiding Officer
anticipates that a milestone will be exceeded by more than
thirty days, the Presiding Officer must notify the
Commission at least ten days in advance of the scheduled
date for the milestone and provide a justification for the
delay. Several milestones related to motions for summary
disposition have been amended to be consistent with
amendments section 2.1025. Section 2.1022(a)(1), which had
been deleted in the proposed rule, has been restored.
Amended contentions, if any are submitted, are an
appropriate topic for consideration at the second prehearing
conference.

�I!iP2i3.ti. Section 2.1027 specifically prohibits the
Presiding Officer from raising issues that have not been
placed in controversy by the parties to the proceeding. The
wording of this section has been amended to be consistent
with terminology for adjudicatory entities. Also, the
applicability of this section to the Appeal Board has been
deleted, as the Commission has decided to abolish the Atomic
Safety and Licensing Appeal Board Panel. All references to
the Appeal Board have been deleted throughout this subpart
and references to the Commission have been substituted
appropriately.

Subooenas. A party could subpoena a witness of applicant or
the NRC staff, in effect calling a hostile witness.
However, named NRC personnel may not be subpoenaed unless
there are exceptional circumstances, such as a case in which
a named NRC employee has direct knowledge of a material fact
not known to the NRC witnetses made available by the EDO,
and the testimony sought is not reasonably available from
another source. The proposed language regarding subpoenas
for NRC personnel has been moved from the proposed rule
2.720(h)(2)(v) to existing section 2.1019(j) in Subpart J.
This required only the addition of the phrase the testimony
sought is not reasonable attainable from another source by
any party".

Clarifications to ISS Regulations. Section 2.1003(h)
clarifies that both the periodic evaluations of DOE
compliance and the written report on DOE's compliance with
the ISS requirements under sections 2.1003(h)(2)(i) and (ii)
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* will be circulated to potential parties for comments due
within 30 days of issuance of the evaluation or report.
Modifications to section 2.1010 clarify that the Commission
may designate one or more members of the Commission or an
atomic safety and licensing board or a named officer to
serve as the Pre-License Presiding Officer, whose
jurisdiction will be specified at the time of designation.
ibis provision is parallel to section 2.704 which applies
during the licensing proceeding. For clarification, new
definitions of 'Pre-License Application Presiding Dfficer
and Presiding Officer have been included in section
2.1001. These terms have been substituted appropriately
throughout Subpart 3 for consistency.

Notice of Hearing. Several issues pertinent to the
management of the HLII hearing that will be announced in the
Notice of Hearing have been discussed with public comments
that have been left for resolution until the time of the
issuance of the Notice of Hearing. I would recommend that
the staff begin preparation for the Notice of Hearing at
least one year prior to thee anticipated time of filing of
the DOE license application.

Recommendation: That the Commission:

1. � publication in the Federal Reoister of the final
rule adopting amendments to Part 2 Subpart 3 enclosed here
(Attachment A) which clarifies procedures for the HIW
licensing proceeding.

2. .rLi.f� that this rule will not have any significant
economic impact on a substantial number of small entities
pursuant to the Regulatory Flexibility Act, 5 U.S.C. 605(a).

3. Note:

a. This clarification to the regulations is the type of
action described in categorical exclusions in 10 CFR §
51.22(c)(1). Therefore, neither an environmental
impact statement nor 'an environmental assessment has
been prepared for this final rule.

b. Appropriate Congressional Committees will be informed
by a letter similar to Attachment B.

c. The final rule contains no information collection
requirements subject to the Paperwork Reduction Act of
1980.

d. The Office of Public Affairs has determined that it is
necessary to issue a public announcement in connection
with this final rule.



S

7

e. If approved, this rule would be effective 30 (thirty)
days after publication in the Federal Register.

f. The provisions of 10 CFR § 50.109, the Backfit Rule,
do not apply to this rulemaking because the
regulations are not applicable to production and
utilization facilities licensed under Part 50.

g. This paper has been coordinated with NMSS, the ASLBP,
and the ASLAP. Their comments have been incorporated.

William C. Parlor
General Counsel

Attachments:
A. Draft Federal Reaister Notice
B. Draft Congressional Letter
C. Public Comments

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Wednesday, January 16, 1991.

Commission Staff Office comments, if any, should be submitted
to the Commissioners�1miT Wednesday, January 9, 1991, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commts�d�oners and the
Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of January 14, 1991. Please refer to
the appropriate Weekly Commission Schedule when published, for
a specific date and time.

DISTRIBUTION:
Commissioners
OGC
OIG
LSS
GPA
REGIONAL OFFICES
EDO
ACRS
ACNW
ASLBP
ASLAP
SECY
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10 CFR Part 2

RIN 3150-AD27

Procedures Applicable to Proceedings for the

Issuance of Licenses for the Receipt of High-Level

Radioactive Waste at a Geologic Repository

AGENCY: Nuclear Regulatory Commission

ACTION: Final Rule

SUMMARY: The Nuclear Regulatory Commission is amending its Rules of Practice

for the licensing of high-level radioactive waste at a geologic repository

(HIW proceeding). The revised rules will enhance the Commission's ability to

comply with the schedule for the Commission's decision on the construction

authorization for the repository contained in section 114(d) of the Nuclear

Waste Policy Act of 1982, as amended, (NWPA), while providing for the thorough

technical review of the license application and the equitable treatment of the

parties to the hearing. For the HIW proceeding, the rules establish a new

standard for the admission of initial contentions, define 3late contentions"

as any contention proposed after the initial contentions are submitted,

establish a compulsory hearing schedule, and specify that there will be no �j�j

� review by the Commission's adjudicatory boards. The new rules also

clarify that the ISS Administrator's written report and periodic evaluations

of the Department of Energy's (DOE) compliance with the 155 requirements will

be circulated to potential parties who must timely file any objections they

may have to the Administrator's evaluations or report or risk waiving such
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objections. In addition, the rules clarify the CommissIon's authority to

designate a Pre-LicenseApplication Presiding Officer to resolve disputes

during the period prior to the receipt of the formal application for the

construction of the high-level waste repository. The new rules indicate that

the Commission will specify the jurisdiction of the pre-License Application

Presiding Officer in designating the officer pursuant to these amendments.

EFFECTIVE DATE: [30 days from date of publication in the Federal Register]

FOR FURTHER INFORMATION CONTACT: Kathryn 1. Winsberg, Senior Attorney, or

Stuart A. Treby, Assistant General Counsel, Rulemaking and Fuel Cycle

Division, Office of the General Counsel, U.S. Nuclear Regulatory Commission,

Washington, DC 20555; Telephone (301) 492-1636.

SUPPLEMENTARY INFORMATION

I. Background.

In adopting the final rule on the Licensing Support System (ISS)

promulgated on April 14, 1989 (54 Fed. Reg. 14925), the Commission added a new

Subpart 3 to 10 CFR Part 2 which establishes the basic procedures for the HLW

licensing proceeding Including the use of the 155 in the proceeding. These

rules were primarily the result of a negotiated rulemaking proceeding

conducted with the participation of DOE and other parties potentially affected

by the HLW licensing proceeding. However, when the Commission promulgated

these rules, the Commission stated that it might be necessary to make further
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changes to these rules in order to streamline the licensing process. As the

Commission noted In the Supplementary Information--

...the Commission is committed to do everything it can to streamline its
licensing process and at the same time conduct a thorough safety review
of the Department of Energy's application to construct a high-level waste
repository. The negotiators to this rulemaking have made a number of
improvements to our existing procedures. However, more improvements may
be necessary if the Commission is to meet the tight licensing deadline
established by the Nuclear Waste Policy Act of 1982, as amended. By
publishing this rule, the Commission is not ruling out further changes to
the rules contained in the negotiated rulemaking. 54 Fed. Reg. 14925,
14930 (1989).

After further study, on September 26, 1989, the Commission published a

notice of proposed rulemaking stating that it was proposing to amend Its Rules

of Practice for the HLW licensing proceeding and inviting public comment (54

Fed. Reg. 39387). The specific revisions proposed involved a new standard for

initial contentions, a new definition of "late contentionsTM, a requirement of

direct testimony on contentions, a compulsory hearing schedule, elimination of

� 1P.Qnr& review by adjudicatory boards, the potential parties' rights to

receive and file timely comment upon the ISS Administrator's evaluations and

written report on DOE's compliance with the LSS requirements, and the

Commission's ability to appoint and specify the jurisdiction of the Pre-

License Application Presiding Officer. The Commission also proposed some

issues for inclusion in the Notice of Hearing. The comment period expired

November 27, 1989. The Commission received six comments including comments

from Florida Power & Light Company (FPL), the National Congress of American

Indians (NCAI), Malachy Murphy for the State of Nevada (Nevada), the

Department of Energy (DOE), the Edison Electric Institute/Utility Nuclear

Waste and Transportation Program CEEI/UWASTE), and jointly from the
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Environmental Defense Fund, Friends of the Earth, and the National Audubon

Society (environmental groups).

II. Sununary of Comments.

A. General.

Although the proposed revisions were generally supported by DOE,

EEI/UWASTE, and FPL, the three other commenters raised strong general

objections to the Commission's consideration of revisions to Subpart J which

require some discussion. Nevada, NCAI, and the environmental groups protest

the initiation of this rulemaking proceeding to adopt revisions to the

procedural rules agreed to by the 155 Negotiating Committee less than six

months after their adoption. These commenters assert that their participation

in the give and take of the negotiations was based upon a good faith effort to

achieve consensus and that the Commission's attempted revision of the recently

adopted rules reflects bad faith in the negotiating process. The commenters

state that the future integrity of the negotiated rulemaking process and their

own trust and future willingness to participate are threatened by the

Commission's actions.

In announcing the possible formation of an advisory committee for

negotiated rulemaking [51 Fed. Reg. 45338 (1986)), and at every subsequent
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stage of the negotiated rulemaking process,1 the Commission has clearly stated

that it retains the responsibility for formulating the final rules for the HLW

licensing proceeding. The Commission has the ultimate responsibility to draft

regulations to implement statutory provisions in its purview. Because of the

novelty and technical complexity of the issues involved in the HLW licensing

proceeding, as well as the strict time deadlines imposed in section 114(d) of

the NWPA, the Commission sought to formulate new efficient and streamlined

procedures with the assistance of those parties which would probably be

affected by the HLW licensing proceeding.

In the notice of establishment of the Negotiating Committee, the

Commission announced that any consensus of the Negotiating Committee would

only be the basis for the agency's issuance of a proposed rule for notice and

comment. "The consensus is not the basis per se for the final rule which the

agency will develop after traditional notice and comment procedures." 52 Fed.

Reg. 29024 (1987).

According to the committee's protocol, "consensus" was defined as no

dissenting vote by any committee member on a matter before the committee for

approval. The Negotiating Committee did not ultimately reach consensus due to

the dissenting vote of the industry coalition member. Although the industry

coalition dissented in the final vote, it participated fully in the drafting

of the substantive parts of the agreement and dissented in the end over the

1 See Notice of Proposed Rulemaking, 53 Fed. Reg. 44411, 44413 (1988)
regarding the opportunity for other participants to comment and respond to any
criticism or potential revision of the text after the Commission considered
comments in the p�oceeding.
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broader question of whether the LSS was a cost-effective method to achieve the

goal of streamlining the licensing process. Therefore, in spite of the lack

of consensus, the Commission published a notice of proposed rulemaking

inviting public comment, based on the product of the Negotiating Committee's

efforts. 53 Fed. Reg. 44411 (1988). The Commission received comments and duly

adopted a final rule. 54 Fed. Reg. 14925 (1989).

Thus the intensive work of the Negotiating Committee resulted in the

enactment of Part 2 Subpart J regulations to facilitate the creation of the

ISS. These regulations reflect significant new efficiency in the procedures

applicable to the HIW licensing proceeding. However, the Commission must

fulfill its ultimate responsibility to insure that its procedural rules will

facilitate compliance with its statutory responsibilities under the NWPA.

In the time subsequent to the adoption of the final rules for Subpart J,

two events intervened. First, revisions to the Rules of Practice for domestic

licensing proceedings, Part 2 Subpart G, were adopted on August 11, 1989 [54

Fed. Reg. 33168, jff�, Union of Concerned Scientists v. NRC, No. 89-1617

(D.C. Cir., November 30, 1990)]. Second, an internal review was conducted to

consider possible improvements to the procedural rules in Subpart 3. In the

Statement of Considerations to the Subpart 3 rules, the Commission had

explicitly stated the intention to evaluate further the Subpart 3 rules in

general [54 Fed. Reg. 14925, 14930 (1989)], and specifically to revisit the

issue of the threshold for Initial contentions in light of the later

resolution of the then pending consideration of changes to Subpart G

regulations (j�. at 14931). The amendments that are the subject of this
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rulemaking proceeding were either proposed to bring the Subpart J regulations

into conformity with Subpart G regulations which apply in other licensing

proceedings or were proposed to enhance further the Commission's ability to

meet deadlines and conduct a fair and effective HLW licensing proceeding.

The mechanism of public rulemaking with notice and comment pursuant to

the Administrative Procedure Act, is a necessary element of the Commission's

powers. In addition to the negotiated rulemaking which allowed advisory Input

by potentially affected parties, this rulemaking procedure Is contributing

substantially to the Commission's ability to fulfill effectively, and

efficiently its responsibilities in the contemplated novel and technically

complex HLW licensing proceeding.

B. Comments on Specific Proposals with Responses.

The sections which follow contain a description of the amendments, a

summary of the comments received and an NRC response.

1. Standards for initial contentIons (§2.1014). -

The amendments to section 2.1014 incorporate a similar standard for

admission of initial contentions to that now incorporated in Subpart G,

section 2.714, adopted in the final rule on regulatory reform. 54 Fed. Reg.

33168 (1989). These amendments raise the threshold for the admission of

contentions to require the proponent of the contention to supply information

showing the existence of a genuine dispute with the applicant on an issue of
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law or fact. The contention must be supported by a concise statement of the

alleged facts or expert opinion, together with specific sources and documents

of which the petitioner is aware, which will be relied upon to establish the

facts or expert opinion. Absent a showing that there is a genuine dispute on

a material issue of fact or law, the contention will not be admitted.

Admission of a contention may also be refused if it appears that the

contention, even if proven, would be of no consequence In the proceeding

because It would not entitle the petitioner to relief. Finally, the

amendments would provide that a contention raising only an issue of law will

not be admitted for resolution in an evidentiary hearing but shall be decided

on the basis of briefs and any oral argument that may be held.

While EEI/UWASTE (FPL also supports the specific comments of EEI/UWASTE)

supports the Commission's discretion to conform the requirements for initial

contentions to the requirements in Subpart G, the commenter states that the

availability of the information in the 155 data base and of certain types of

discovery during the pre-license application phase warrant a more substantial

threshold for contentions. EEI/UWASTE suggests that, at a minimum, the

Commission should require a. proffer in affidavit or other evidentiary form to

demonstrate that a genuine dispute exists concerning a material fact or law

issue.

The Commission disagrees that a higher threshold is warranted for the

admission of Initial contentions. An intervenor should not be required to

prove its case at the stage of the initial submission of contentions. This

rule's requirement that sufficient information be presented to establish the
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existence of a genuine dispute with the applicant on a material issue of fact

or law allows the scope of the proceeding to be defined and advanced without

prematurely eliminating legitimate contentions.

EEI/UWASTE suggests that the language in section 2.1014(a)(2)(iii)(D)

should be improved. As proposed, the section states that in determining

whether a genuine dispute exists, the Commission or the Presiding Officer

"shall consider" whether the contention, if proven, would be of no consequence

because it would not entitle the petitioner to relief. The commenter believes

the language should mandate rejection of the contention.

The Commission considers that the clear implication of the language

stating that the Commission or the Presiding Officer 'shall" consider the

factor of whether a petitioner would be entitled to relief is that this factor

will be dispositive in deciding whether a genuine dispute exists. Therefore,

the Commission does not believe that a revision Is necessary. However, to

clarify that this is factor which the Presiding Officer shall consider, a new

section 2.1014(c)(5) has been added. Slightly revised language in section

2.1014(a)(2)(iii)(D) remains to advise the parties that this is a dispositive

factor.

EEI/UWASTE also suggests a minor change in subsection 2.1014(a)(3) where

the currently effective language refers to a failure of a petitioner to comply

with "paragraphs (a)(2)(il),(iii) and (lv) of this section". The amended

version of this subsection refers only to paragraph (a)(2)(ili) of this

section, although no changes are proposed to subsections 2.1014(a)(2)(ii) and
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(iv). The commenter suggests that there does not appear to be any reason to

delete the reference to these two paragraphs and that the reference should be

reinstated.

The Commission agrees and is adopting a minor revision to the amended

rule to restore the reference to subsection (a)(2)(ii). However, in

connection with the amendments, several minor editorial changes are also

necessary for clarity and parallel construction which slightly modify

subsection (a)(2)(1i) and redesignate subsection (a)(2)(iv). The proposed

rule (no changes were proposed for subsections (a)(2)(i), (ii), and (iv)) read

as follows:

[§2.1014(a)] (2) The petition shall set forth with particularity--

(I) The interest of the petitioner in the proceeding, and how that
interest may be affected by the results of the proceeding, including
the reasons why petitioner should be permitted to intervene, with
particular reference to the factors in paragraph (c) of this
section;

(ii) A list of the contentions that petitioner seeks to have
litigated in the matter, and the bases for each contention set forth
with reasonable specificity;

(iii) With respect to each contention:

(A) A specific statement of the issue of law or fact, to be raised
or controverted.

(B) A brief explanation of the bases of the contention.

(C) A concise statement of the alleged facts or expert opinion that
support the contention and on which the petitioner intends to rely
in proving the contention at the hearing, together with references
to those specific sources and documents of which the petitioner is
aware and on which the petitioner intends to rely to establish those
facts or expert opinion.

(D) Sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact. This showing
must include �eferences to specific documentary material that
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provides a basis for the contention, or if the petitioner believes
that any documentary material fails to contain information on a
relevant matter as required by law, the identification of each
failure and the supporting reasons for the petitioner's belief. In
determining whether a genuine dispute exists on a material issue of
law or fact, the Couiunission or the presiding officer shall consider
whether the contention, if proven, would be of no consequence in the
proceeding because it would not entitle the petitioner to relief.

(iv) As to each contention, the specific regulatory or statutory
requirement to which the contention is relevant.

In the final rule, the words "and the bases for each contention set forth with

reasonable specificity' have been eliminated from subsection (a)(2)(ii), as

this subject is now covered in subsection (a)(2)(iii)(B). The words "As to

each contention" have been eliminated from subsection (a)(2)(iv) and the

remainder of this provision has been redesignated subsection

2.1014(a)(2)(iii)(E) to maintain parallel construction in this section.

NCAI objects that the amended standard for initial contentions (and the

Subpart G revisions with which it is consistent) is unwarranted and violative

of the Atomic Energy Act section 189(a) hearing right and due process. The

commenter states that only a well financed intervenor will be able to get any

contentions admitted because the high initial standard for admission of

contentions assumes extensive access to the LSS which may not be possible for

many parties on a limited budget. Therefore 1t may be impossible for a small

tribe or organization to participate at all.

Nevada also comments that the requirements for initial contentions of

intervenors are more rigorous than the requirements imposed upon the

applicant, and that this criteria is too burdensome for members of the public

or groups of citi�qns who may wish to intervene.
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The Commission disagrees with the assertions that the proposed amendments

are unduly burdensome and that it will be virtually impossible for persons who

wish to participate to have any contentions admitted. Under these rules, an

intervenor is not required to make its full case at this stage of the

proceeding, however, the intervenor must read the license application and

indicate that a specific genuine dispute exists as to a material issue of law

or fact.

In addition, sections 116 and 118 of the NWPA provide for financial

assistance to affected Indian tribes, to the State of Nevada, and to any

affected unit of local government for participation in the HIW repository

licensing process. The availability of these grants should mitigate the

financial burden of participation for affected parties.

The Commission has addressed, rebutted, and prevailed on judicial

challenge2 against the arguments that this higher threshold for contentions is

inconsistent with the hearing right in section 189a of the Atomic Energy Act

of 1954, as amended. See the Commission's more detailed discussion regarding

the adoption of the same higher threshold for contentions in other domestic

licensing proceedings in Subpart G, section 2.714 adopted at 54 Fed. Reg.

33168 (1989) and the Court's affirmance referenced above.

2 Union of Concerned Scientists v. NRC, No. 89-1617 (D.C. Cir., November
30, 1990).
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2. Late-filed contentions (§2.1014).

The rule revises section 2.1014 to require that any contentions proposed

after the initial contentions have been filed must satisfy the higher standard

for admission that is now set forth in subsection 2.1014(a)(4) of Subpart J.

In addition to the criteria for initial contentions set forth at subsection

2.1014(a)(1), a proponent of a late-filed contention has to demonstrate that

the contention addresses a significant safety or environmental issue, or that

the contention raises a material issue related to the performance evaluation

required by 10 CFR §§ 60.112 and 60.113. The standard for late contentions

remains the same as the existing rule; however, the amended rule applies that

standard to any contention filed after the initial contentions are submitted.

In evaluating whether the contention raises "significant3 or material"

issues, factors such as whether a materially different result in the

proceeding might be likely If the contention were to be admitted, or whether a

modification in facility design or construction that substantially enhances

the protection of public health and safety would result if the contention were

to be admitted, should be considered.

EEI/UWASTE supports this change which applies the late-filed contentions

standard to all contentions that are filed after initial contentions,

including contentions based on information contained in the Staff Safety

Evaluation Report (SER). The commenter maintains that the adequacy of the

application is the issue, not the adequacy of the SER, therefore the issuance

of the SER should not automatically constitute good cause for late
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contentions. The commenter suggests further modification to require that a

late-filed contention must address a "new" .and "significant" issue. The

commenter asserts the admission late in the process of contentions that raise

insignificant issues or those that are not new will imperil the schedule set

by the Commission.

The Commission responds that the criterion of significance is already

included in this section in the requirement that a "significant safety or

environmental issue is involved". The other criterion involved is a "material

issue related to the performance evaluation anticipated by §§60.112 and

60.113". The Commission believes that the adjectives usignificantn and

"materiaP adequately restrict the admissibility of late-filed contentions and

encourage the early identification of issues in controversy.

EEI/UWASTE also suggests that subsection 2.1014(a)(4) does not appear to

incorporate the requirements of subsection 2.1014(a)(2)(ii)-(iv), although the

commenter postulates that this must have been the intention of the Commission.

The commenter is correct that those sections are intended to be

referenced but the amended section 2.1014(a)(4) does in fact incorporate the

cited sections by reference to the "balancing of the factors specified in

paragraph (a)(1) of this section." Paragraph (a)(1) requires "satisfying

those [factors] set out in paragraphs (a)(2) and (c) of this section

Nevada strongly objects that this amendment removes an element that was

specifically agreed to by the Negotiating Committee, i.e. the forty day period
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immediately following the publication of the SER when contentions might still

be filed without being subjected to the higher standard for late-filed

contentions. The commenter points out that this amendment will deprive the

parties and the intervenors of the right to incorporate new issues raised by

the SER.

The Commission responds that the extensive interaction in the pre-

license application phase between NRC, DOE, and affected parties such as the

State of Nevada, as well as the early availability of relevant documents

through the ISS, should aid in the formulation of initial contentions. The

need for late-filed contentions should be substantially reduced, yet, as

described in the rule, significant and/or material issues will be admitted as

late-filed contentions. The later in the proceeding that a contention is

raised, the greater the burden will be to demonstrate its significance or

materiality. The Commission is confident that the revision will contribute to

an efficient hearing process.

3. Participation in the 155 (§2.1014).

New section 2.1014(c)(4) adds the failure of the petitioner to

participate in the LSS as a factor to be considered by the Commission or the

Presiding Officer in ruling on petitions to intervene. This amendment

restores a form of a provision which the Negotiating Committee had proposed as

a factor to be considered governing admission to the high level waste

proceeding. The Commission removed the provision in the Subpart J rulemaking

so that participation would not be given weight as a factor in favor of
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intervention. However, the Commission does not wish to remove entirely the

provision's beneficial effect of encouraging participation in the 155. The

Commission has therefore added the failure to participate in the LSS as a

factor to be considered.

Nevada supports this amendment and affirms that this reflects the

original intent of the Negotiating Committee.

4. Direct testimony on contentions (§2.1024); Summary disposition (�2.1O25).

The proposed rule added a new section 2.1024 requiring that a party who

sponsors a contention must present direct expert testimony to support that

contention. The party's evidence may not consist solely of cross-examination

of the license applicant's or the NRC staff's witnesses.

The requirement for a direct case also would be applied to replies in

opposition to motions for summary disposition under a new section 2.1025.

Summary disposition motions that are supported by evidentiary material in the

form of affidavits would require an opposition to the summary disposition

motion likewise to be supported by affidavits.

Motions for summary disposition may be filed at any time, however the

Commission anticipates that motions for summary disposition will be filed

early. The Presiding Officer will have liberal discretion to summarily

dismiss or hold in abeyance motions filed shortly before the hearing commences
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or during the hearing If considering the motion would divert substantial

resources from the hearing.

Minor deletions of wording referring to discovery methods (patterned

after section 2.749) contained in section 2.1025(b) and (c) of the proposed

rule have been made in the final rule to tailor this section to the HLW

licensing proceeding. The availability of the ISS allows a different

framework of discovery for this proceeding.

NCAI objects to the changes in sections 2.1024 and 2.1025 on the ground

that these provisions drastically raise the minimum costs of intervention by

requiring intervenors to hire experts for both testimony and affidavits. NCAI

asserts that intervenors who cannot afford to do more should continue to have

the opportunity to make their case by cross-examination only. Nevada also

objects that these provisions impose on intervenors additional expenses which

might not be necessary if their presentation were based on cross-examination

of applicant's or the NRC staff's witnesses, or argument from documents

already in the record. Both NCAI and Nevada note that there appears to be no

purpose for these requirements.

With regard to section 2.1024, which would require intervenors to present

a direct case on contentions, the Commission has reconsidered the proposed

rule with the benefit cf public comments received, summarized above, and

further consideration of the requirements of the Administrative Procedure Act.

The Administrative Procedure Act provides that UA party is entitled ... to

conduct such cross-examination as may be required for a full and true
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disclosure of the facts." 5 U.S.C. § 556(d). Although In general the agency

may place reasonable bounds upon the right to cross-examination to facilitate

the efficient conduct of its hearings, In the circumstances presented here,

the requirement of presenting a direct case on contentions could operate to

deny the right of cross-examination to some intervenors. These intervenors

would have been subject to the hurdles of stating a contention with enough

specificity to get it admitted, responding to discovery requests, and

withstanding potential motions for summary disposition. At that point, the

matter in controversy should be sufficiently clear so that requiring

presentation of a direct case by intervenors for the purpose of stating their

assertions does not appear to be necessary. Further, the Commission agrees

that those parties whose contentions have been admitted and who believe a full

disclosure of the facts regarding such contentions could be established by

cross-examination of the other parties or by reference to materials already in

the record as provided by the Administrative Procedure Act, would be forced to

go to the extra expense and unnecessary expansion of the record to present a

direct case. On balance, the Commission does not find a justification for

imposing this requirement. Proposed section 2.1024 will not be adopted.

The Commission has also reconsidered the requirement in proposed new

section 2.1025 that an affidavit be submitted in opposition to a motion for

summary disposition when the motion for summary disposition is supported by an

affidavit. The proponent of the motion for summary disposition has the option

whether or not to submit an affidavit in support of its motion. It seems

reasonable that the opponent of the motion should have the same option whether

to support its answer with an affidavit, based on its evaluation of how best
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to prevail against the motion. In particular, the opponent should have the

option of attacking the legal sufficiency of the proponent's motion and

affidavits without submitting affidavits. This is consistent with the

parallel provision in Subpart G of Part 2 which applies to other domestic

licensing proceedings, section 2.749. The sentence requiring supporting

affidavits has been removed and the clause ", with or without affidavitstm has

'been restored to the preceding sentence to read: "Any party may file an answer

supporting or opposing the motion, with or without affidavits, within twenty

(20) days after service of the motion."

EEI/UWASTE supports the new section 2.1025 and further suggests

additional changes to this section to require that answers supporting a motion

for summary disposition also be accompanied by supporting affidavits.

Although it might be desirable for a party to submit an affidavit with an

answer supporting a motion for summary disposition, the Commission does not

view this as necessary.

5. Compulsory hearing sche�fule (§2.1026).

The amendment adds a new section 2.1026 and a new Appendix D to Subpart J

which would incorporate a model hearing schedule substantially the same as

that originally set forth in the Supplementary Information of the ISS rule [54

Fed. Reg. 14924, 14939 (1989)] and make the schedule mandatory with some

flexibility for the Presiding Officer to handle special circumstances.
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The Presiding Officer may grant extensions of up to 15 days of any

individual milestone forthe parties' filings. Except for "exceptional and

unforeseen" circumstances, requests for extensions in excess of 15 days must

be filed 5 days in advance of the deadline for which an extension is sought,

and must be referred by the Presiding Officer to the Commission. If the

Commission does not act to disapprove the extension within 10 days, the

:extension is effective. The final rule contains the additional clarification

that if the Commission disapproves the requested extension, the date which was

the subject of the extension request will be set for 5 days after the date of

the Commission's disapproval action.

For Presiding Officer issuances, the Presiding Officer may delay up to 30

days beyond the date of the milestone set in the hearing schedule. If the

Presiding Officer anticipates that a milestone will be exceeded by more than

30 days, the Presiding Officer shall notify the Commission at least 10 days

before the scheduled date of the milestone and provide a justification for the

delay.

DOE suggests that the Commission should provide a few examples of the

"exceptional and unforeseen circumstances" which would be permissible bases

for an exception from the rule in subsection 2.1026(b)(1) requiring requests

for extensions of more than 15 days to be submitted at least 5 days in advance

of the required filing deadline.

The Commission believes that it would not be particularly useful to

provide examples of situations that would meet these criteria. By definition,
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H exceptionaP and "unforeseen circumstances are difficult to predict in

advance. It should be sufficient to note that the Commission expects that

such exceptions would not be routine.

NCAI asserts that the adoption of a mandatory schedule at this point in

time defies reality and belies the Commission's inability to anticipate what

'might occur during the licensing proceeding. Nevada finds It unreasonable for

the Commission to commit to the three year time frame which the NRC's proposed

Waste Confidence Decision "nOw finds to be unnecessary". Nevada asserts that

this timetable may compromise the NRC's statutory obligation to protect the

public health and safety against undue radiological risk and may also preclude

effective public participation.

The Commission rejects the assertions that the schedule is unrealistic or

inconsistent with its statutory obligations. This schedule was discussed by

the Negotiating Committee with the participation of a full range of the

parties that are likely to be affected by the HLW licensing proceeding. The

schedule illustrates how the statutory deadline can be met. The Commission

has reviewed the schedule and finds that it balances the need to comply with

the statutory deadline with the need to insure effective public participation

and a thorough technical review of the application. The Commission has

determined that this schedule should be adhered to unless special

circumstances dictate otherwise.

The Commission also rejects the assertion that the findings in the

Commission's Waste Confidence Decision have any bearing on the NRC's existing
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statutory duty, imposed in section 114(d) of the NWPA, to make a decision on

the Issuance of a construction authorization for the repository within 3 years

after the submission of the DOE license application. The original Waste

Confidence Proceeding resulted in a decision issued August 31, 1984. The

purpose of the proceeding was 'tO assess generically the degree of assurance

now available that radioactive waste can be safely disposed of, to determine

when such disposal or offsite storage will be available and to determine

whether radioactive waste can be safely stored onsite past the expiration of

existing facilities licenses until offsite disposal or storage is available.

49 Fed. Reg. 34658 (1984). The Commission reviewed the Waste Confidence

Decision and proposed revisions to two of its five findings. 54 Fed. Reg.

39767 (1989). After considering the public comments, the Commission approved

the revision of the Waste Confidence Decision. 55 Fed. Reg. 38474 (1990). The

revised Waste Confidence Decision takes Into consideration the developments

since the time of the original decision in 1984. Due to these events, there

have been significant delays in the anticipated timetable for the construction

of a geologic repository. See Reassessment of the Civilian Radioactive Waste

Management Program, Report to Congress by the Secretary of Energy, November

29, 1989. Therefore there have been necessary changes In the Commission's

estimate of the timing of the availability of the repository. None of these

developments effectively mitigates the Commission's existing statutory

obligation to comply with the deadlines set In the NWPA, once the application

is filed.

EEI/UWASTE supports the hearing schedule provisions and finds that they

represent an appropriate combination of firmness with flexibIlIty. However



A

23

the commenter suggests that Appendix D and/or section 2.1026 should be

modified to reflect the possibility that some of the actions in the hearing

schedule may be taken earlier than indicated on the schedule. This might be

accomplished, for instance, if the Hearing Licensing Board conducted portions

of the proceeding in parallel, rather than in the linear fashion.

The Commission believes that the suggested modification to the rule or to

Appendix D is not necessary because schedule provisions do not prevent some

actions from being taken earlier. As indicated in the section concerning the

Notice of Hearing, it is contemplated that subsidiary Boards may be appointed.

Past licensing experience indicates that conducting parallel hearings before

several Boards is an efficient way to meet a statutory deadline. This

procedure may be used in the repository licensing proceeding.

The schedule is designed for realistic compliance with the 3 year

deadline set for the NRC in section 114 of the NWPA. However, if at later

time in the HLW licensing proceeding it appears desirable or necessary to

amend the schedule to accommodate a particular plan for the proceeding, the

Commission could then consider amending the schedule.

Several small editorial changes to the schedule and related rules have

been made to the proposed versions. The amendment to section 2.1022 has been

limited to changing the timing of the second pre-hearing conference to not

later than thirty days after the Safety Evaluation Report. Paragraph

2.1022(a)(1), which was deleted in the proposed rule, has been restored.

Although subject to the stricter standards in section 2.1014(a)(4), amended
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contentions, if ahy are submitted, are an appropriate topic for consideration

at the second prehearing conference.

Also, in Appendix 0, the description of several milestones concerning

"final motions for summary disposition" have been amended because they were

based upon a prior version of section 2.1025. Section 2.1025 has been amended

'to allow motions for summary disposition to be filed at any time, therefore

the milestones formerly set at days 660, 680, 700, 710, and 750 have been

amended to reflect that these are the "last practicable" dates for motions for

summary disposition. This wording has been chosen to emphasize that although

motions for summary disposition may be filed at any time1 after these dates

the Presiding Officer will have liberal discretion under section 2.1025 to

summarily dismiss or hold in abeyance any motion for summary disposition if

considering the motion would divert substantial resources from the hearing.

6. �j�j � (§2.1027).

The new rule specifically prohibits the Presiding Officer3 from raising

issues that have not been placed in controversy by the parties to the

proceeding.

EEI/UWASTE asserts that The Commission is justified in withdrawing the

� The proposed version of this rule also applied to the Appeal Board,
however, the Commission has subsequently decided to abolish the Atomic Safety
and Licensing Appeal Board Panel. Appeals to initial decisions will now be heard
by the Commission. See Proposed Rulemaking Notice, Options and Procedures for
Direct Commission Review of Licensing Board Decisions, 55 Fed. Reg. 42947
(October 24, 1990)
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use of �j sDonte authority in this particular proceeding. The cominenter

observes that four governmental entities will be scrutinizing the application

(DOE, the State of Nevada, the NRC staff, and the Advisory Committee on

Nuclear Waste) and that a fifth level of review is unnecessary.

Nevada objects that the new rule takes away a basic and essential

attribute of judicial activity, the ability to recognize issues in a

proceeding affecting public health and safety which are not raised by the

litigating parties. NCAI and Nevada both assert that this amendment suggests

that the Commission is elevating considerations of an efficient schedule over

health and safety issues or scientific validity in the proceeding.

The Commission does not agree that the new rule takes away anything. The

current regulations in 10 CFR Part 2, Subpart J, do not provide for � sDonte

review by the Presiding Officer. The new provision merely clarifies that it

is the Commission's specific intention not to grant this authority to the

Presiding Officer in this proceeding.

The only existing provision which explicitly allows � �nt� review for

specified matters, section 2.760a, applies rnilx to initial decisions in

contested proceedings for an operating license for a production or utilization

facility. This provision was never incorporated by reference in Subpart J and

does not, by its terms, apply to the repository licensing proceeding.

Therefore new section 2.1027 simply removes any remaining uncertainty that �

.�P2n.t� authority is not granted to the Presiding Officer.
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The Commission also rejects the notion that the rule will have any effect

upon the thorough consideration of health and safety issues in this

proceeding. The parties to this proceeding will include entities which should

be well prepared after the extended pre-license application period and the

availability of licensing information in the LSS. The Commission believes

that there is little likelihood that a significant issue will be overlooked.

All parties will be focused upon a thorough identification of the issues for

litigation.

7. Subpoenas (§ 2.1019).

Under proposed amended subsection 2.720(a), a party seeking to subpoena a

hostile witness, other than NRC staff, would be required to demonstrate the

general relevance of the testimony to the contention. Under proposed

subsection 2.720(h)(2)(v), the Presiding Officer is directed not to issue a

subpoena requiring the testimony of named NRC personnel unless a showing is

made that the particular named NRC employee has direct knowledge relevant to

the contention, and the testimony sought is not reasonably obtainable from

another source.

The Commission has decided to reorganize the proposed provisions relating

to subpoenas. The proposed change to subsection 2.720(a) will not be adopted

because the current language already contains a requirement of general

relevance. The proposed addition of subsection 2.720(h)(2)(v) will not be

adopted and instead, the same purpose will be accomplished by the adoption of

a revision to subsection 2.1019(j) adding the language "and that the testimony
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sought is not reasonably obtainable from another source by any party3 to the

last sentence.

8. Conforming Amendments.

The amended rule requires several conforming amendments. Section 2.1000

*has been revised to delete sections 2.749 and 2.785. The amended rule adds a

new section 2.1025 on summary disposition for the Hill proceeding. Therefore

the reference to the summary disposition provision in Subpart G, section 2.749

no longer needs to be cross referenced in section 2.1000. Also, as discussed

in footnote 2, the Commission has decided to abolish the Atomic Safety and

Licensing Appeal Board Panel. The Commission itself will now review initial

decisions. Therefore, the cross-reference in section 2.1000 to section 2.785,

(entitled Functions of the Atomic Safety and Licensing Appeal Board) has been

deleted. All references to the Appeal Board elsewhere in this subpart have

been revised to refer to the Commission.

Revised section 2.4 clarifies that for purposes of section 2.1018, NRC

Personnel" includes NRC consultants.

Subsection 2.1008(b)(1) has been revised to include reference to two new

subsections that have been added as criteria for considering petitions to

intervene, §§ 2.1014(c)(4) and (5).
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9. Clarifications to ISS Regulations.

The amended rule contains a modification to section 2.1003(h) to clarify

that both the periodic evaluations of, and the written report on, DOE's

compliance with the 155 requirements pursuant to sections2.1003(h)(2)(i) and

(ii) will be circulated to the potential parties for comments due within 30

'days of the issuance of the evaluation or report.

DOE does not agree with the interpretation of the Commission that the

evaluation required by section 2.1003(h)(2)(i) and the written report of the

evaluation required by section 2.1003(h)(2)(ii) are two separate written

documents. As a participant in the Negotiating Committee, DOE understood that

the first section requires that an evaluation be performed and the second

section specifies the method of recording the evaluation, a written report.

DOE does agree that potential parties should be required to submit comments or

objections to the evaluation report within 30 days of the issuance of the

report or the comments or objections are waived.

The Commission disagrees with DOE's interpretation. The evaluations

required by subsection 2.1003(h)(2)(i) are scheduled every six months,

beginning 6 months after the appointment of the ISS Administrator. There is

only one written report required in subsection 2.1003(h)(2)(ii). Pursuant to

subsection 2.1003(h)(1), this report must show DOE's substantial compliance

with the section 2.1003 requirements and is due at least 6 months prior to the

submission of the license application. In practice, one of the evaluations

prepared pursuant to subsection 2.1003(h)(2)(i) could serve as the written
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report required by subsection 2.1003(h)(ii) if all the required information

were included. However, the revision clarifies that both the periodic

evaluations and the written report will be written documents and will be

circulated to potential parties. These potential parties may submit comments

or objections to either the periodic evaluations or the report within 30 days

of issuance or else waive the right to comment or object. The schedule for

initiating the compliance evaluation process will be set in the ISS

Administrator's Compliance Evaluation Strategy to be submitted to the

Commission in 1991.

Modifications to section 2.1010 clarify that the Commission may designate

one or more members of the Commission or an atomic safety and licensing board

or a named officer to serve as the Pre-License Application Presiding Officer.

A new section 2.1010(f) clarifies that the Commission will specify the

jurisdiction of the Pre-License Application Presiding Officer In designating

the Officer.

Both FPL and EEI/UWASTE oppose the amendment allowing the appointment of

a Pre-License Application Presiding Officer and favor retaining the use of a

three member licensing board during the pre-license application phase.

EEI/UWASTE favors this approach in the hope that members of the Pre-License

Application Licensing Board might have the benefit of early exposure to the

HLW licensing issues and that at least some of these members might eventually

serve on the adjudicatory board (Presiding Officer).
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The Commission did not intend to limit Its options when It adopted

section 2.1010. Although the Commission may actually decide to use a three

member licensing board during the pre-license application phase of the HLW

licensing proceeding, the Commission wishes to maintain the same options it

would have in other NRC proceedings. The range of options that the Commission

Is specifying in this pre-license application phase of the proceeding is

similar to that in section 2.704, which is applicable in other NRC proceedings

and to this licensing proceeding as well, by specific reference in Subpart 3,

section 2.1000.

FPL suggests adding a new subsection 2.1010(f) which would specify that

the jurisdiction of the Pre-License Application Board would not extend to any

substantive issue in the application to build all or part of a repository.

The Commission responds that subsection 2.1010(f) has been added to

clarify that the Commission will specify the jurisdiction of the Pre-License

Application Presiding Officer at the same time that it designates the Officer.

In the Notice of Proposed Rulemaking, two clauses were inadvertently

omitted from the text of amended subsection 2.1O1O(a)(1) which are in this

subsection as it currently reads. These clauses relating to the authority of

the Pre-License Application Presiding Officer to resolve "disputes relating to

relevance and privilege;" and "disputes relating to access to the Licensing

Support System;" have been restored.
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In addition, for clarity and consistency, definitions of 'Pre-Llcense

Application Presiding Officer' and 'Presiding Officer" have been added to

section 2.1001. Minor conforming amendments have been added to correct old

references to the "Pre-License Application Board' to refer to the 'Pre-

License Application Presiding Officer" and to substitute "Presiding Officer"

for Board or Hearing Licensing Board". These terms have been inserted

* throughout Subpart J for consistency only and do not constitute any

substantive change.

10. Notice of Hearing.

In addition to the procedures set forth for the HLW licensing proceeding

in Subpart J, the Commission also proposed several issues related to the

management of the hearing that would be set forth in the Commission's Notice

of Hearing for the HLW proceeding. The Commission has proposed the following

issues that It plans to include in the Notice of Hearing:

(1) The Commission itself will designate the Presiding Officer. If the

Presiding Officer is a Hearing Licensing Board, the Commission will designate

the members. This Hearing Licensing Board will have plenary authority and

management responsibility for the HLW hearing, including the authority to

discipline parties, to rule on procedural motions on issues before it, and to

rule on party status and contentions. The Hearing Licensing Board may

establish such other subsidiary boards as are necessary to hear and decide

discrete issues identified by the Hearing Licensing Board for separate

disposition.
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(2) The Commission will select the technical members of the Hearing

Licensing Board from a wide pool of external and internal candidates,

including members of the Commission's Licensing Board Panel. This will ensure

the greatest potential for identifying candidates with the requisite

expertise. The Commission anticipates a three member Hearing Licensing Board

consisting of a lawyer-chairman who is experienced with NRC procedures, and

two technical members, one with engineering expertise, and one with geoscience

expertise, and both with a background in performance assessment.

(3) The Commission will encourage the Presiding Officer to set time

limits on cross-examination if necessary to meet the hearing schedule.

(4) The Commission will direct the Presiding Officer to institute the

"lead Intervenor" concept for the proceeding.

(5) The Commission will direct the Presiding Officer to limit the scope

of re-direct and re-cross examination to the issues raised on cross-

examination and re-direct examination, respectively.

(6) The Commission will encourage the Presiding Officer and parties to

reach agreement on the order of hearing issues so that related issues can be

addressed at the same time, and to the extent practicable, in a logical

sequence.
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(7) The Commission will instruct the NRC staff to refrain from becoming

involved In procedural disputes between other parties in which the staff does

not have an interest, unless the Presiding Officer specifically requests the

staff's views on the matter.

(8) The Commission will clearly define the precise scope of the hearing,

outline the appropriate general issue areas to be considered in the proceeding

and define the boundaries of the Presiding Officer's jurisdiction in the

Notice of Hearing.

With reference to the selection of the technical members of the Hearing

Licensing Board, DOE suggeststhat at least one of the technical members ought

to have some experience in the NRC licensing process, and also that it might

unnecessarily limit the pool of available candidates to require that both

technical members have a background in performance assessment.

Nevada opposes the setting of time limits on cross examination. The

commenter believes that sufficient authority currently exists in the licensing

boards to control cross examination when necessary.

Nevada strongly opposes the "lead intervenor" concept and urges the

Commission not to include this procedure in the Notice of Hearing. The

commenter believes that Nevada's right to participate is clearly recognized

and should not be subordinated in any way to a "lead intervenor."
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EEI/UWASTE does not agree that the staff should be Instructed to refrain

from involvement in procedural disputes between the parties. The commenter

asserts that procedural disputes might affect the timing, scope, or outcome of

the hearing, or establish precedent with broad impact. Although In a narrow

sense, the staff is not directly affected, the commenter feels that the views

of the staff should be brought to the Hearing Licensing Board's attention

without the requirement of a specific request.

The Commission will consider the comments that have been submitted in the

future in formulating the Notice of Hearing.

Environmental Impact: Categorical Exclusion

The NRC has determined that this final rule is the type of action

described in categorical exclusion 10 CFR 51.22(c)(1). Therefore neither an

environmental impact statement nor an environmental assessment has been

prepared for this final rule.

Paperwork Reduction Act Statement

This final rule contains no information collection requirements and

therefore is not subject to the requirements of the Paperwork Reduction Act of

1980 (44 U.S.C. 3501 et. seq.).
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Regulatory Analysis

The Commission prepared a regulatory analysis on these amended

regulations. The analysis examines the costs and benefits of the alternatives

considered by the Commission. No comments were received on the draft

regulatory analysis. The analysis is available for inspection in the NRC

Public Document Room, 2120 1 Street, NW (Lower Level), Washington, DC. Single

copies of the analysis may be obtained from Kathryn 1. Winsberg, U.S. Nuclear

Regulatory Commission, Washington, DC 20555. Telephone: (301) 492-1637.

Regulatory Flexibility Certification

This final rule will not have a significant economic impact upon a

substantial number of small entities. The amendments modify the Commission's

rules of practice and procedures. The license applicant for the HIW

repository will be the Department of Energy, which would not fall within the

definition of small businesses found in section 34 of the Small Business Act,

15 U.S.C. 632, in the Small Business Size Standards set out in regulations

issued by the Small Business Administration at 13 CFR Part 121, or in the

NRC's size standards published December 9, 1985 (50 Fed. Reg. 50241).

Although a few of the intervenors in the HLW proceeding are likely to fall

within the pertinent Small Business Act definition, the impact on intervenors

or potential intervenors will not be significant. While intervenors or

potential intervenors will have to meet a higher threshold to gain admission
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to NRC proceedings and will be required to present a direct case on

contentions, and thereby incur some additional costs in preparing for, and

participating in, the proceeding, these costs will be minimized by the early

availability of information through the ISS and the pre-license application

consultation process. Thus, in accordance with the Regulatory Flexibility

Act, 5 U.S.C. 605(b), the NRC hereby certifies that this final rule will not

have a significant economic impact upon a substantial number of small

entities.

Backfit Analysis

This final rule does not modify or add to systems, structures,

components, or design of a production or utilization facility; the design

approval or manufacturing license for a production or utilization facility; or

the procedures or organization required to design, construct, or operate a

production or utilization facility. Accordingly, no backfit analysis pursuant

to 10 CFR 50.109(c) is required for this final rule.

List of Subjects in 10 CFR Part 2

Administrative practice and procedure, Antitrust, Byproduct material,

Classified information, Environmental protection, Nuclear materials, Nuclear

power plants and reactors, Penalty, Sex discrimination, Source material,

Special nuclear material, Waste treatment and disposal.
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For the reasons set out in the preamble and under the authority of the

Atomic Energy Act of 1954, as amended, the Energy Reorganization Act of 1974,

as amended, and 5 U.S.C. 553, the Nuclear Regulatory Commission is adopting

the following amendments to 10 CFR Part 2.

PART 2--RULES OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2 continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953, as amended (42 U.S.C. 2201,

2231); sec. 191, as amended, Pub. 1.. 87-615, 76 Stat. 409 (42 U.S.C. 2241);

sec. 201, 88 Stat. 1242, as amended (42 U.S.C. 5841); 5 U.S.C. 552.

Section 2.101 also issued under secs. 53, 62, 63, 81, 103, 104, 105, 68

Stat. 930, 932, 933, 935, 936, 937, 938, as amended (42 U.S.C. 2073, 2092,

2093, 2111, 2133, 2134, 2135); sec. 114(f), Pub. 1. 97-425, 96 Stat. 2213, as

amended (42 U.S.C. 10134(f); sec. 102, Pub. L. 91-190, 83 Stat. 853, as

amended (42 U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C. 5871). Sections

2.102, 2.103, 2.104, 2.105, 2.721 also issued under secs. 102, 103, 104, 105,

183, 189, 68 Stat. 936, 937, 938, 954, 955, as amended (42 U.S.C. 2132, 2133,

2134, 2135, 2233, 2239). Section 2.105 also issued under Pub. 1. 97-415, 96

Stat. 2073 (42 U.S.C. 2239). Sections 2.200-2.206 also issued under secs.

186, 234, 68 Stat. 955, 83 Stat. 444, as amended (42 U.S.C. 2236, 2282); sec.

206, 88 Stat. 1246 (42 U.S.C. 5846). Sections 2.600-2.606 also issued under

sec. 102, Pub. L. 91-190, 83 Stat. 853, as amended (42 U.S.C. 4332). Sections

2.700a, 2.719 also issued under 5 U.S.C. 554. Sections 2.754, 2.760, 2.770,

2.780 also issued under 5 U.S.C. 557. Section 2.764 and Table lA of Appendix
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C also issued under secs. 135, 141, Pub. 1. 97-425, 96 Stat. 2232, 2241 (42

U.S.C. 10155, 10161). SectIon 2.790 also issued under sec. 103, 68 Stat. 936,

as amended (42 U.S.C. 2133) and 5 U.S.C. 552. Sections 2.800 and 2.808 also

Issued under 5 U.S.C. 553. Section 2.809 also Issued under 5 U.S.C. 553 and

sec. 29, Pub. 1. 85-256, 71 Stat. 579, as amended (42 U.S.C. 2039). Subpart K

also Issued under sec. 189, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub. L.

97-425, 96 Stat. 2230 (42 U.S.C. 10154). Subpart L also Issued under sec.

189, 68 Stat. 955 (42 U.S.C. 2239). AppendIx A also Issued under sec. 6, Pub.

L. 91-560, 84 Stat. 1473 (42 U.S.C. 2135). Appendix B also issued under sec.

10, Pub. 1. 99-240, 99 Stat. 1842 (42 U.S.C. 2021b et. seq.).

2. SectIon 2.4 Is amended by revising the definition of NRC Personnel"

to read as follows:

§ 2.4 DefInitions.

* * * * *

'NRC personnel" means (1) NRC employees; (2) for the purpose of §5 2.720,

2.740, and 2.1018 only, persons acting In the capacity of consultants to the

Commission, regardless of the form of the contractual arrangements under which

such persons act as consultants to the Commission; and (3) members of advisory

boards, committees, and panels of the NRC; members of boards designated by the

Commission to preside at adjudicatory proceedings; and officers or employees

of Government agencies, including military personnel, assigned to duty at the

NRC.

* * * * *
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3. Section 2.1000 Is revised to read as follows:

§ 2.1000 Scope of subpart.

The rules in this subpart govern the procedure for applications for a

license to receive and possess high-level radioactive waste at a geologic

repository operations area noticed pursuant to § 2.101(f)(8) or § 2.105(a)(5)

of this part. The procedures in this subpart take precedence over the 10 CFR

Part 2 Subpart G, rules of general applicability, except for the following

provisions: §§ 2.702, 2.703, 2.704, 2.707, 2.709, 2.711, 2.713, 2.715,

2.715a, 2.717, 2.718, 2.720, 2.721, 2.722, 2.732, 2.733, 2.734, 2.742, 2.743,

2.750, 2.751, 2.753, 2.754, 2.755, 2.756, 2.757, 2.758, 2.759, 2.760, 2.761,

2.762, 2.763, 2.770, 2.771, 2.772, 2.780, 2.781, 2.786, 2.787, 2.788, and

2.790.

4. In §2.1001 the paragraphs concerning "Party" and "Potential party"

are revised and the following new paragraphs are added to read as follows:

* * * * *

9arty for the purpose of this subpart means the DOE, the NRC staff, the

host State and any affected Indian Tribe in accordance with § 60.63(a) of this

chapter, and a person admitted under § 2.1014 of this subpart to the

proceeding on an application for a license to receive and possess high-level

radioactive waste at a geologic repository operations area pursuant to Part 60

of this chapter; provided that a host State or affected Indian Tribe shall

file a list of contentions in accordance with the provisions of §

2.1014(a)(2)(ii) and (iii) of this subpart.
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* * *

'Potential.party" means any person who, during the period before the

issuance of the first pre-hearing conference order under §2.1021(d) of this

subpart, Is granted access to the Licensing Support System and who consents to

comply with the regulations set forth in Subpart J of this part, including the

authority of the Pre-License Application Presiding Officer designated pursuant

to §2.1010 of this subpart.

* * *

Pre-License Application Presiding Officer" means one or more members of

the Commission, or an atomic safety and licensing board, or a named officer

who has been delegated final authority in the pre-license application phase

with jurisdiction specified at the time of designation.

* * *

"Presiding Officer" means one or more members of the Commission, or an

atomic safety and licensing board, or a named officer who has been delegated

final authority in the matter, designated in the notice of hearing to preside.

* * * * *

5. In § 2.1003 paragraph (h)(2)(iii) is revised to read as follows:

§ 2.1003 Submission of material to the LSS.

* * * * *

(h) * * *

(2) * * *

(iii) The 155 administrator shall circulate each evaluation prepared
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pursuant to parag'raph (h)(2)(i) of this section, and the written report

prepared pursuant to paragraph (h)(2)(ii) of this section, to potential

parties to the high level waste proceeding. Potential parties may submit

comments on or objections to the evaluations prepared pursuant to paragraph

(h)(2)(i) of this section or the report prepared pursuant to paragraph

(h)(2)(ii) of this section, to the LSS Administrator within 30 days of

issuance of the evaluation or report. Comments or objections not filed within

this time period are waived.

* * * * *

6. Section 2.1004 is amended by revising paragraph (d) to read as

follows:

i 2.1004 Amendments and additions.

* * * * *

(d) Any document that has been incorrectly excluded from the Licensing

Support System must be submitted to the LSS Administrator by the potential

party, interested governmental participant, or party responsible for the

submission of the document within two days after its exclusion has been

identified unless some other time is approved by the Pre-License Application

Presiding Officer or the Presiding Officer designated for the high-level waste

proceeding; provided, however, that the time for submittal under this

paragraph will be stayed pending Officer action on a motion to extend the time

for submittal.
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7. Section 2.1006 Is amended by revising paragraphs (b), (b)(1), and

(b)(2) to read as follows:

§ 2.1006 Privilege.

* * * * *

(b) Any document for which a claim of privilege is asserted, but is

denied in whole or In part by the Pre-License Application Presiding Officer or

the Presiding Officer, must be submitted by the party, interested governmental

participant, or potential party that asserted the claim to--

(1) The ISS Administrator for entry into the Licensing Support System

into an open access file; or

(2) To the 155 Administrator or to the Pre-License Application Presiding

Officer or to the Presiding Officer, for entry into a Protective Order file,

if the Pre-License Application Presiding Officer or the Presiding Officer so

directs under § 2.1010(b) or § 2.1018(c) of this subpart.

* * * * *

8. Section 2.1008 Is amended by revising paragraphs (a), (c) and (d) to

read as follows:

§ 2.1008 Potential parties.

(a) A person may petition the Pre-License Application Presiding Officer

designated pursuant to §2.1010 of this subpart for access to the Licensing

Support System.
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(b) * * *

(1) The factors set out in § 2.1014(c)(1), (2), and (3) of this subpart

as determined in reference to the topical guidelines In the applicable NRC

Regulatory Guide; or

(2) * * *

(c) The Pre-License Application Presiding Officer shall, in ruling on a

petition for access, consider the factors set forth In paragraph (b) of this

section.

(d) Any person whose petition for access is approved pursuant to

paragraph (C) of this section shall comply with the regulations set forth in

this subpart, including § 2.1003 and agree to comply with the orders of the

Pre-License Application Presiding Officer designated pursuant to § 2.1010 of

this subpart.

9. Section 2.1010 is amended by revising the heading, paragraph (a), the

introductory language to paragraph (b), paragraphs (b)(6), and (e), and by

adding a new paragraph (f) to read as follows:

§ 2.1010 Pre-License Application Presiding Officer.

(a)(1) The Commission may designate one or more members of the

Commission, or an atomic safety and licensing board, or a named officer who

has been delegated final authority on the matter (Pre-License Application

Presiding Officer) to rule on all petitions for access to the Licensing

Support System submitted under § 2.1008; disputes over the entry of documents

during the pre-license application phase, including disputes relating to
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relevance and privilege; disputes relating to the ISS Administrator's decision

on substantial compliance pursuant to § 2.1003(h); discovery disputes;

disputes relating to access to the Licensing Support System; disputes relating

to the design and development of the Licensing Support System by DOE or the

operation of the Licensing Support System by the ISS Administrator under

§ 2.1011, including disputes relating to the implementation of the

recommendations of the ISS Advisory Review Panel established under

§ 2.1011(e).

(2) The Pre-License Application Presiding Officer shall be designated

six months before access to the Licensing Support System is scheduled to be

available.

(b) The Pre-License Application Presiding Officer shall rule on any

claim of document withholding to determine--

* * * * *

(6) Whether the material should be disclosed under a protective order

containing such protective terms and conditions (including affidavits of

nondisclosure) as may be necessary and appropriate to limit the disclosure to

potential participants, interested governmental participants and parties in

the proceeding, or to their qualified witnesses and counsel. When Safeguards

Information protected from disclosure under section 147 of the Atomic Energy

Act, as amended, is received and possessed by a potential party, interested

governmental participant, or party, other than the Commission staff, it shall

also be protected according to the requirements of § 73.21 of this chapter.

The Pre-License Application Presiding Officer may also prescribe such

additional procedures as will effectively safeguard and prevent disclosure of

Safeguards Information to unauthorized persons with minimum impairment of the
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procedural rights which would be available if Safeguards Information were not

involved. In addition to any other sanction that may be imposed by the Pre-

License Application Presiding Officer for violation of an order pertaining to

the disclosure of Safeguards Information protected from disclosure under

section 147 of the Atomic Energy Act, as amended, may be subject to a civil

penalty imposed pursuant to § 2.205. For the purpose of imposing the criminal

penalties contained in section 223 of the Atomic Energy Act, as amended, any

order issued pursuant to this paragraph with respect to Safeguards Information

shall be deemed an order issued under section 161b of the Atomic Energy Act.

* * * * *

(e) The Pre-License Application Presiding Officer shall possess all the

general powers specified in §§ 2.721(d) and 2.718.

(f) The Commission, in designating the Pre-License Application Presiding

Officer in accordance with paragraphs (a)(1) and (2) of this section, shall

specify the jurisdiction of the Officer.

10. Section 2.1012 is amended by revising paragraphs (c) and (d) to read

as follows:

§ 2.1012 Compliance.

* * * * *

(c) The Presiding Officer shall not make a finding of substantial and

timely compliance pursuant to paragraph (b) of this section for any person who

is not in compliance with all applicable orders of the Pre-License Application

Presiding Officer designated pursuant to § 2.1010.
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(d) Access to the Licensing Support System may be suspended or

terminated by the Pre-License Application Presiding Officer or the Presiding

Officer for any potential party, interested governmental participant or party

who is in noncompliance with any applicable order of the Pre-License

Application Presiding Officer or the Presiding Officer or the requirements of

this subpart.

11. In §2.1013, paragraph (c)(1) is amended by replacing the word

"board(s)" with "Presiding Officer"; paragraph (c)(6) is amended by replacing

the word "Board' with "Presiding Officer"; and paragraph Cd) is amended by

replacing the word "Board" with "Presiding Officer" and the word "board(s)"

with "Presiding Officer".

12. In § 2.1014, paragraph (a)(1) is amended by replacing *Hearing

Licensing Board" with "Presiding Officer"; paragraph (c) is amended by

replacing "'Hearing Licensing Board" with "Presiding Officer" and replacing

"Boardtm with 'Presiding Officer"; introductory language in paragraph (d) is

amended by replacing "Hearing Licensing Board' with "Presiding Officer";

paragraph (e) is amended byreplacing "Hearing Licensing Board" with

"Presiding Officer". Paragraph (a)(2)(iv) is deleted and paragraphs

(a)(2)(il), (iii), (a)(3), and (a)(4) are revised and paragraphs

(a)(2)(iii)(E), (c)(4), (c)(5), and (h) are added to read as follows:

§ 2.1014 Intervention.

(a) * * *

(2) * * *
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(ii) A list of the contentions that petitioner seeks to have litigated

in the matter;

(iii) With respect to each contention:

(A) A specific statement of the issue of law or fact to be raised or

controverted.

(B) A brief explanation of the bases of the contention.

(C) A concise statement of the alleged facts or expert opinion that

support the contention and on which the petitioner intends to rely in proving

the contention at the hearing, together with references to those specific

sources and documents of which the petitioner is aware and on which the

petitioner intends to rely to establish those facts or expert opinion.

(D) Sufficient information to show that a genuine dispute exists with

the applicant on a material issue of law or fact. This showing must include

reference to the specific documentary material that provides a basis for the

contention, or if the petitioner believes that any documentary material fails

to contain information on a relevant matter as required by law, the

identification of each failure and the supporting reasons for the petitioners s

belief. In determining whether a genuine dispute exists on a material issue

of law or fact, a dispositive factor shall be whether the contention, if

proven, would be of no consequence in the proceeding because it would not

entitle the petitioner to relief.

(E) The specific regulatory or statutory requirement to which the

contention is relevant.

(3) Any petitioner who fails to satisfy paragraphs (a)(2)(ii) and (iii)

of this section with respect to at least one contention shall not be permitted

to participate as a party.
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(4) Any party may amend its contentions specified in paragraph

(a)(2)(ii) of this section. The Presiding Officer shall rule on any petition

to amend such contentions based on the balancing of the factors specified in

paragraph (a)(1) of this section, and a showing that a significant safety or

environmental issue is involved or that the amended contention raises a

material issue related to the performance evaluation anticipated by �§ 60.112

and 60.113 of this chapter.

* * * * *

(c) * * *

(4) The failure of the petitioner to participate as a potential party in

the Licensing Support System.

(5) In determining whether a genuine dispute exists on a material issue

of law or fact, whether the contention, if proven, would be of no consequence

in the proceeding because it would not entitle petitioner to relief.

* * * * *

(h) If the Commission or the Presiding Officer determines that any of

the admitted contentions constitute pure issues of law, those contentions must

be decided on the basis of briefs or oral argument according a schedule

determined by the Commission or the Presiding Officer.

13. In § 2.1015, paragraph (a), the introductory text of paragraph (b)

and paragraphs (b)(1), (b)(3), and (d) are revised, and former paragraph (e)

is eliminated and former paragraph (f) is redesignated as paragraph (e), to

read as follows:
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§ 2.1015 Appeals.

(a) No appeals from any Pre-License Application Presiding Officer or

Presiding Officer order or decision issued under this subpart are permitted,

except as prescribed in paragraphs (b), Cc), and (d) of this section.

(b) A notice of appeal from (1) a Pre-License Application Presiding

Officer order issued pursuant to § 2.1010, (2) a Presiding Officer First or

Second Prehearing Conference Order issued pursuant to § 2.1021 or § 2.1022,

(3) a Presiding Officer order granting or denying a motion for summary

disposition issued in accordance with §2.1025 of this part, or (4) a

Presiding Officer order granting or denying a petition to amend one or more

contentions pursuant to §2.1014(a)(4), shall be filed with the Commission no

later than ten (10) days after service of the order. A supporting brief shall

accompany the notice of appeal. Any other party, interested governmental

participant, or potential party may file a brief in opposition to the appeal

no later than ten days after service of the appeal.

(c) Appeals from a Presiding Officer initial decision or partial initial

decision shall be filed and briefed before the Commission in accordance with

the requirements of § 2.762.

(d) When, in the judgment of a Pre-License Application Presiding Officer

or Presiding Officer, prompt appellate review of an order not immediately

appealable under paragraph (b) of this section Is necessary to prevent

detriment to the public interest or unusual delay or expense, the Pre-License

Application Presiding Officer or Presiding Officer may refer the ruling

promptly to the Commission, and shall provide notice of this referral to the

parties, interested governmental participants, or potential parties. The

parties, interested governmental participants, or potential parties may also
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request that the Pre-License Application Presiding Officer or Presiding

Officer certify, pursuant to §2.718(i) of this part, rulings not immediately

appealable under paragraph (b) of this section.

(e) Unless otherwise ordered, the filing of an appeal, petition for

review, referral, or request for certification of a ruling shall not stay the

proceeding or extend the time for the performance of any act.

14. Section 2.1016, paragraph (a) is amended by replacing 'Board' both

times it appears with 'Presiding Officer"; paragraph (c) is amended by

replacing "Board' with 'Presiding Officer'; paragraph (d) is amended by

replacing 'Board' with 'Presiding Officer"; paragraph (e) is amended by

replacing 'Board' where it appears in the second, third and fourth sentences

with 'Presiding Officer

15. In section 2.1018, paragraph (a)(2) is amended by replacing 'Hearing

Licensing Board' with 'Presiding Officer"; paragraph (b)(2) is amended by

replacing 'Board' with 'Presiding Officer'; the introductory language in

paragraph (c) is amended by replacing 'Board' with 'Presiding Officer';

paragraph (c)(5) is amended by replacing 'Board' with 'Presiding Officer';

paragraph (c)(7) is amended by replacing 'Board' with "Presiding Officer';

paragraph (d) is amended by replacing 'Board' with 'Presiding Officer';

paragraph (f)(1) is amended by replacing 'Board" with 'Presiding Officer";

paragraph (f)(2) is amended by replacing 'Board" with 'Presiding Officer';

paragraph (g) is amended by replacing 'Hearing Licensing Board' with

'Presiding Officer'; and paragraph (e)(3) is revised to read as follows:
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§ 2.1018 Discovery.

* * * * *

(e) * * *

(3) A duty to supplement responses may be imposed by order of the

Presiding Officer or agreement of the parties, potential parties, and

interested governmental participants.

16. In section 2.1019, paragraph (a) is amended by replacing 'Hearing

Licensing Board' with 'Presiding Officer' both times it appears and paragraph

(j) is revised to read as follows:

§ 2.1019 Depositions.

* * * * *

Ci) In a proceeding in which the NRC is a party, the NRC staff will make

available one or more witnesses designated by the Executive Director for

Operations, for oral examination at the hearing or on deposition regarding any

matter, not privileged, which is relevant to the issues in the proceeding.

The attendance and testimony of the Commissioners and named NRC personnel at a

hearing or on deposition may not be required by the Presiding Officer, by

subpoena or otherwise: Provided, That the Presiding Officer may, upon a

showing of exceptional circumstances, such as a case in which a particular

named NRC employee has direct personal knowledge of a material fact not known

to the witnesses made available by the Executive Director for Operations and

the testimony sought is not reasonably obtainable from another source by any

party, require the attendance and testimony of named NRC personnel.
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17. In section 2.1020, paragraph (b) is amended by replacing 'Board'

with 'Presiding Officer".

18. In section 2.1021, the introductory language in paragraph (a) is

amended by replacing 'Hearing Lice,�sing Board" with "Presiding Officer' both

times it appears; paragraph (a)(3) is amended by replacing 'Hearing Licensing

Board' with 'Presiding Officer'; paragraph (b) is amended by replacing 'Board"

with 'Presiding Officer'; and paragraph (d) is amended by replacing 'Board'

with 'Presiding Officer'.

19. In section 2.1022, paragraph (c) is amended by replacing 'Board'

with 'Presiding Officer' and paragraph (a) is revised to read as follows:

§ 2.1022 Second prehearing conference.

(a) The Commission or the Presiding Officer in a proceeding on an

application for a license to receive and possess high-level radioactive waste

at a geologic repository operations area shall direct the parties, interested

governmental participants, or their counsel to appear at a specified time and

place not later than thirty days after the Safety Evaluation Report is issued

by the NRC staff for a conference to consider:

* * * * *

20. In section 2.1023, paragraph (a) is amended by replacing 'Hearing

Licensing Board' with 'Presiding Officer'; the introductory language in

paragraph (b) is amended by replacing 'Hearing Licensing Board' with

'Presiding Officer"; 'paragraph (c)(1) is amended by replacing 'Hearing
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Licensing Board" with 'Presiding Officer' both times it appears; paragraph

(c)(2) Is amended by replacing 'Hearing Licensing Board' with 'Presiding

Officer'; and paragraph (c)(3) is amended by replacing 'Hearing Licensing

Board" with "Presiding Officer" once In the first sentence and twice in the

third sentence.

21. Section 2.1025 is added to Subpart J to read as follows:

§ 2.1025 Authority of the Presiding Officer to dispose of certain issues on

the pleadings.

(a) Any party may move, with or without supporting affidavits, for a

decision by the Presiding Officer in that party's favor as to all or any part

of the matters involved in the proceeding. The moving party shall annex to

the motion a separate, short, and concise statement of the material facts as

to which the moving party contends that there is no genuine issue to be heard.

Motions may be filed at any time. Any other party may file an answer

supporting or opposing the motion, with or without affidavits, within twenty

(20) days after service of the motion. The party shall annex to any answer

opposing the motion a separate, short, and concise statement of the material

facts as to which it is contended there exists a genuine issue to be heard.

All material facts set forth in the statement required to be filed by the

moving party will be deemed to be admitted unless controverted by the

statement required to be filed by the opposing party. The opposing party may,

within ten (10) days after service, respond In writing to new facts and

arguments presented in any statement filed in support of the motion. No

further supporting statements or responses thereto may be entertained. The
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Presiding Officer may dismiss summarily or hold in abeyance motions filed

shortly before the hearing commences or during the hearing if the other

parties or the Presiding Officer would be required to divert substantial

resources from the hearing In order to respond adequately to the motion.

(b) Affidavits shall set forth such facts as would be admissible in

evidence and shall show affirmatively that the affiant is competent to testify

to the matters stated therein. The Presiding Officer may permit affidavits to

be supplemented or opposed by further affidavits. When a motion for summary

disposition Is made and supported as provided in this section, a party

opposing the motion may not rest upon the mere allegations or denials of its

answer; its answer by affidavits or as otherwise provided in this section must

set forth specific facts showing that there is a genuine issue of fact. If no

such answer is filed, the decision sought, if appropriate, must be rendered.

(c) The Presiding Officer shall render the decision sought if the

filings in the proceeding show that there is no genuine issue as to any

material fact and that the moving party is entitled to a decision as a matter

of law. However, in any proceeding involving a construction authorization for

a geologic repository operations area, the procedure described in this section

may be used only for the determination of specific subordinate issues and may

not be used to determine the ultimate issue as to whether the authorization

must be issued.

22. Section 2.1026 is added to Subpart J to read as follows:
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1 2.1026 Schedule.

(a) Subject to paragraphs (b) and (c) of this section, the Presiding

Officer shall adhere to the schedule set forth in Appendix 0 of this Part.

(b)(1) Pursuant to § 2.711, the Presiding Officer may approve extensions

of no more than 15 days beyond any required time set forth in this subpart for

a filing by a party to the proceeding. Except in the case of exceptional and

unforeseen circumstances, requests for extensions of more than 15 days must be

filed no later than 5 days in advance of the required time set forth in this

subpart for a filing by a party to the proceeding.

(2) Extensions beyond 15 days must be referred to the Commission. If

the Commission does not disapprove the extension within 10 days of receiving

the request, the extension will be effective. If the Commission disapproves

the extension, the date which was the subject of the extension request will be

set for 5 days after the Commission's disapproval action.

(c)(1) The Presiding Officer may delay the issuance of an order up to

thirty days beyond the time set forth for the issuance in Appendix D.

(2) If the Presiding Officer anticipates that the issuance of an order

will not occur until after the thirty day extension specified in paragraph

(c)(1) of this section, the Presiding Officer shall notify the Commission at

least ten days in advance of the scheduled date for the milestone and provide

a justification for the delay.

23. Section 2.1027 is added to Subpart J to read as follows:
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§ 2.1027 �

In any initial decision in a proceeding on a application to receive and

possess waste at a geologic repository operations area, the Presiding Officer

shall make findings of fact and conclusions of law on, and otherwise give

consideration to, only those matters put into controversy by the parties and

determined to be litigable issues in the proceeding.

24. Appendix D is added to 10 CFR Part 2 to read as follows:

Appendix D - Schedule for the Proceeding on Application for
a License to Receive and Possess High-Level Radioactive Waste

at a Geologic Repository Operations Area

Day Regulation (10 CFR) Action

0 2.101(f)(8)
2.105(a)(5) Federal Register Notice of Hearing

30 2.1014(a)(1) Petition to intervene/request for
hearing, w/contentions

2.715(c) Petition for status as interested
government participant & interested
government participant petitions

50 2.1014(b) Answers to intervention & interested
government participant petitions

70 2.1021 1st Prehearing Conference

100......................... ... .. .1st Prehearing Conference Order;
identifies participants in proceeding,
admits contentions, and sets discovery
and other schedules

2.1018(b) (1)
2.1019 Deposition discovery begins

110 2.1015(b) Appeals from 1st Prehearing
Conference Order, w/briefs
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120 2.1015(b) Briefs in opposition to appeals

150........... . ..... .... . ... . . .. . . . .Commission order ruling on appeals
from 1st Prehearing Conference Order

548.. . . . . . . . . . . . . . . . . ... . .NRC staff issues SER

578 2.1022 2nd Prehearing Conference

608................................2nd Prehearing Conference Order;
finalizes issues for hearing and sets
schedule for pre-f lied testimony and
hearing

618 2.1015(b) Appeals from 2nd Prehearing
Conference Order1 w/briefs

628 2.1015(b) Briefs in opposition to appeals

658....... . ..... . . . ..... . . . .. Commission order ruling on appeals
from 2nd Prehearing Conference Order

660.....................................Lastpracticabledateformotions for
summary disposition

680.... . . .Replies to last practicable motions
for summary disposition

690 Supp. info. Discovery complete

700....... . . . . . . . . . . . . . . . ... . . . . . . . .Presiding Officer order on last
practicable motions for summary
disposition

710 2.1015(b) Appeals from last practicable summary
disposition order WI briefs

720.. . . . ..... . . . . . .Evidentlary hearing begins

2.1015(b) Briefs in opposition to appeals from
last practicable summary disposition
orders

810....... . ... . ... . . . . . . . . . . .Evidentiary hearing ends

840 2.754(a)(1) Applicant's proposed findings

850 2.754(a) (2) Other parties' (except NRC staff 's)
proposed findings

860 2.754(a)(2) NRC staff's proposed findings
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865 2.754(a)(3) Applicant's reply to proposed findings

955 2.760 InItial Decision

965 2.788(a)
2.762(a)

2.1015(c) Stay motions to Commission Notices
of Appeal

975 2.788(d) Replies to stay motions

995..Commission ruling on stay motion

2.762(b) Appellant's briefs

1005 2.788(a) Stay motions to Commission

1015 2.788(d) Replies to stay motions

1025 2.762(c) Appellee's brief

1035 2.762(c) NRC staff brief

1055 2.1023 Supp. Info. Completion of NMSS and Commission
supervisory review; Commission ruling
on any stay motions; issuance of
construction authorization; NWPA 3-
year period tolled

1065 2.763 Oral argument on appeals

1125..Commission decision
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON. D. C. 20555

e

The Honorable Bob Graham, Chairman
Subcommittee on Nuclear Regulation
Committee on Environment and Public Works
United States Senate
Washington, D.C. 20510

Dear Kr. Chairman:

The NRC has sent to the Office of the Federal Register for publication the
enclosed amendment to the Commission's rules in 10 CFR Part 2 Subpart 3. The
amendment modifies the Commission's Rules of Practice to improve the hearing
process in the high level radioactive waste repository licensing proceeding in
order to comply with the statutory three year licensing review required by
Section 114(d) of the Nuclear Waste Policy Act of 1982, as amended.

Sincerely,

Dennis K. Rathbun, Director
Congressional Affairs
Office of Governmental

and Public Affairs

Enclosure:
As stated

cc: Senator Alan K. Simpson
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Ikb9-430 -.

Hr. Samuel .7. Chilk *

Secretary
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Attn: Docketing and Service Branch

Re: Proposed Rule: Procedures Applicable to
Proceedings for the Issuance of Licensees for the
Receipt of Nigh-Level Radioactive Waste at a
Geolocric ReDositorv (54 Fed. Reer. 39.387)

Dear Hr. Chilk:

On September 26 1989, the Nuclear Regulatory Commission (NRC)
published in the Federal Register the above-referenced rulemaking
notice. These responsive comments are submitted on behalf of the
Florida Power & Light Company (FPL).

The Edison Electric Institute (EEl) and Utility Nuclear Waste
and Transportation Program (UWaste) have offered comprehensive
comments on the proposed rule. FPL supports those comments and
adds the following.

First, as proposed, Section 2.1010 provides for a "Prelicense
application presiding officer." FPL supports the EEI/Uwaste
comments on this section requesting that the regulation not be
modified to provide for appointment of a prelicense presiding
officer, and that the current provisions of Section 2.1010 which
would limit a pre-1icen�e application phase tribunal to a three-
member licensing board -- be maintained.

In addition, FPL notes that Section 114(d) of the Nuclear
Waste Policy Act of 1982, as amended, provides for Commission
consideration of �an application for a construction authorization
for all � of a repository" (emphasis . FPL suggests
that 10 CFR 1 2.1010 be modified so as to make it clear that the
jurisdiction of any tribunal designated to rule on matters
pertinent to the Licensing Support System would not extend to
consideration of substantive licensing issues, particularly those
arising from an application for construction authorization for only
part of a repository. Such a clarification could be provided by
adding a new subsection 2.10l0(f)to the current rule providing as
follows:

en UPL Group eompanr
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Mr. Samuel �. Chilk
Ir-89-430
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(f) unless otherwise provided in an appropriate notice or
order, authority of the Pre-Application Licensing Board
shall not extend to any substantive issue arising from
the submittal of an �pplication for a construction
authorization for all or part of a repository.

Second, FPL wishes to emphasize the point raised in the EEI/UWaste
comments concerning the importance of generic rulemaking on
technical issues. Although such rulemaking does not fall within the
scope of 10 CFR Part 2, it is vital to minimize the time required
for repository licensing. The schedule presented in the proposed
Appendix D to Part 2 provides 90 days for evidentiary hearings.
It is unlikely that such a schedule can be met without maximum use
of generic rulemaking for the early consideration of technical
issues.

FPL appreciates the opportunity to comment on the Commission's
proposed procedures for repository licensing. The N1�C is to be
complimented on its efforts to expand and improve its regulations
so as to facilitate high-level waste repository licensing. FPL
encourages the continuation and acceleration of these efforts.

Very truly yours,

ing 0ice President - Nuclear Energy

)�JA/JAD/gp

cc: Document Control Desk, USNRC
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HARMON. CURRAN & TOUSLE�
2001 S STREET, N.W.

SUITE 430
WASHINGTON, D.C. 200091125

t�C'�L BLL�

*89 ED'! 27 �j
0

02) 328.3500
FAX

02) 328-6938

:�flE � 13

*'EAN 3.. TOUSTAY
I�1'�NE SPIELBERG
.�&N�RA LFFALI
�aNNE 0. OM.LrnIER. of cnm�se1

hot Adudfled in D.C.

(2

November27, 1989

Samuel Chilk
Secretary of the Commission
U.S. Nuclear Regulatory Commission
I White Flint North
11555 Rockvflle Pike
Roc.kville, MD 20850

A1TN: Docketing and Service Branch

VIA COURIER

Dear Mr. Chilk:

Enclosed please find the comments of the National Congress of American
Indians on the Commission's proposed rule, Procedures Applicable to Proceedings for
the issuance of Licenses for the Receipt of High-level Radioactive Waste at a Geologic
Repository, 54 Fed. Reg. 39387.

Sincerely yours,

� 44
Dean R. Tousley

ATfORNEY FOR THE
NATIONAL CONGRESS OF
AMERICAN INDIANS

Enclosure

cc: Members of the ISS Advisory Committee
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cause �n an attempt to be able to m� �hat ezc'�ssively ambitious schedule, the Corn-

missk�i staff decided there was a nc.c. :�r a mo:e expeditious means of accessing.

information and conducting discovery befQre and during the licensing proceeding. It

decided to seek to establish a computerized "licensing support system" C'LSS").

From September 1987 until July 1988, NCAI participated as a party in the Com-

mission's negotiated rulemaking proceeding to establish procedures for submission and

management of records related to the repository licensing in connection with the LSS

system. NCAI supported the ISS as a means to facilitate more timely and meaningful

access to repository licensing information by interested and affected Indian tribes or

other potential intervenors in the licensing process. However, NCAY has never felt that

the statutorily prescribed three-year licensing period was achievable consistent with the

Commission's responsibility to ensure that this crucial program is implemented so as to

protect future generations for thousands of years.

Thus, while the use of the LSS to facilitate a timely and meaningful repository

licensing process is something which NCAI supports wholeheartedly, it was always a

primary objective of NCAI in participating in the negotiated rulemaking to ensure that

the LSS and the NWPA were not used as a pretext for unwarranted curtailment of pub-

lic participation rights in the licensing process. Indeed, NCAI was most concerned

about, and fought hardest in the negotiations to prevent, enactment of provisions which

would make intervention in the licensing process unduly difficult to sustain.

The seven parties to the negotiations came from two different fundamental per-

spectives. DOE and the nuclear industry, and to some extent the NRC Stafi�, were

most interested in streamlining the licensing process, and made it clear that they would

like to maximize the rule's limitations on intervention. NCAI. the State of Nevada. the
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local government u� a3 3z14 �ae environmental coalition-all prospective inter-

venors In the li...�x,. �. .s�-�:ere most interested In enhancing the effectiveness of

the licensing review and their participation in it. They worked to minimize limitations

on intervention.

After nearly a year of negotiations, six of the seven parties to the negotiated

rulemaking-including the NRC Staff and the license applicant, DOE-agreed on care-

fully negotiated proposed rule language including new requirements and limitations on

intervention rights. As in any negotiated result, no party was entirely satisfied with

eveiy aspect of the compromise that was reached. Only the nuclear industiy represen-

tatives refused to concur in the final language-primarily based on what they consid-

ered the excessive cost of the LSS, not the intervention language. Even the industiy

had conditionally assented to the language on interventions, which was heavily

influenced by their forcefully expressed views on the subject. This was surely an

unprecedented level of agreement among parties with widely disparate viewpoints and

interests.

It bears emphasizing that the license applicant and five other parties carefully

negotiated and agreed to the language of the rule and the Commission promulgated

that language as its own in April 1989. Yet, less than six months later, the Commission

is proposing amendments to the rule which curtail public participation rights to a

degree beyond anything that was proposed even by the nuclear industzy in the

negotiated rulemaking process.

This proposal is profoundly shocking and disappointing. It Is incomprehensible

that the Commission would engage in the time-consuming and costly effort entailed by

negotiated rulemaking only to negate some of the most important aspects of that effort
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just six months later� The purpbse of negotiated niP ...uking Is to engage all the

relevant Interests In a dialogue which balances the Q)posing interests of the parties and

results In a higher quality proposed rule-one with broad appeal and acceptability.

That purpose was served to a remarkable extent in this negotiated rulemaking process,

notwithstanding the nuclear industry's last-minute non-concurrence. It seemed, to

some of us who have had much less pleasant experiences in agency/public interactions,

a refreshingly productive endeavor. In short, the negotiated rulemaking won the Com-

mission some much-needed public good will and credibility. It is now apparent that

public good will Is not something the Commission values highly.

NCAI would never have concurred in the negotiated rulemaking process to pro-

visions like those proposed here, because nothing about the LSS or the NWPA justifies

such extreme curtailment in public participation. This proposed rule, If promulgated,

would render the negotiated rulemaking a nullity-a complete waste of time and

effort-as far as NCAI is concerned. Since even DOE agreed to the rule as promul-

gated, it Is very difficult to comprehend why the Commission is acting so aggressively

now to promulgate these draconian and unjustifiable restrictions on public participa-

tions rights-issues that were absolutely key to the concurrence of NCAY and several

other parties in the negotiated rulemaking process. Parties make concessions in

negotiations in reliance on the fact that the concessions of other parties will be

observed and respected. Promulgation of this rule would be an egregious violation of

that reliance. Why, we wonder, did the Commission bother with negotiated rulemak-

ing in the first place, If it was prepared to jettison the result with no apparent cause?

Promulgation of this proposed rule would severely tarnish the Image of

regulatory negotiations in general, but particularly that of the NRC as a sponsor of



-5-

such proceedings. As N'ZAJ testified before the ComnA� bef: .� �'* .*o zzulgated the

proposed nile last year, the negotiated rulemaking proce :� asp� wc -jould have

recommended for numerous other regulatory purposes. If this proposal is promul-

gated, NCAI will have no choice but to recommend that n"�gotiated rulemaking be

avoided at all costs. Why should NCAI, or anybody else, participate in a negotiating

process If It Is apparent that the agency can turn around and turn acceptable results

into completely unacceptable results just a few months after the process ends?

Substance

In their substance, these proposed amendments-like their recently promulgated

counterparts in Subpart 0 of Part 2-are completely unjustifiable. The Commission

tried for a decade to get Congress to enact Atomic Energy Act amendments that would

have gutted citizen participation, but Congress repeatedly declined those undemocratic

overtures. Now, between the new combined license/standard design certification rule

(Part 52), the Subpart G changes, and this proposal, the Commission is acting adminis-

tratively to accomplish eveiything which Congress has declined to do statutorily.

A large part of the Commission's apparent justification for these proposed

amendments is that they make Subpart I consistent with recently finalized revisions to

Subpart 0 of the Commission's licensing proceedings. That is no justification, how-

ever, as the Subpart 0 revisions are also completely unwarranted and violative of the

Atomic Energy Act section 189(a) hearing right and due process.1 The right to a hear-

ing in the abstract is useless if the barriers to actually getting one's concerns litigated

are settoohigh, asisthecasehereandinSubpartG.

� NCAY references the October 17,1986 comments of the Yakima Indian Nation on
the proposed Subpart G amendments.
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In the context of the repository licensing proceeding, this proposal seems to be

based on the assumption that all potential intervenors will be well-financed, large

entities with many years of In-depth experience reviewing the waste program. That

assumption Is Incorrect. In the case of Indian tribes, It Is quite possible that tribes

which would be affected by a proposed repository, and likely candidates for Intervenor

status, may no: be officially deemed 'affected Indian tribes' within the narrow compass

of the NWPA definition.2 Thus, such tribes would not en the benefits of NWPA

consultation and cooperation funding for meaningful, early participationin the waste

program. They will be unable to attend the scores of meetings that DOE, NRC, and

state representatives hold to discuss technical and institutional issues in the repository

program, or to hire knowledgeable consultants to assist them in their review of the pro-

gram. They would get little practical benefit from the early availability of the LSS sys-

tem, because they would be largely unable to afford its use.

Thus, Indian tribes that intervene in the repository licensing proceeding may be

in essentially the same position as citizens' groups or individuals. They will be required

to submit to the LSS and the requirements of the pre-license application licensing

board If they wish to intervene; they will be required to be computerized so they can

submit their filings as ASCII files for inclusion in the LSS; but they will be hard pressed

to enjoy the putative benefits of the LSS because they will be unable to afford on-line

2 This is, in fact, precisely the situation which currently prevails in Nevada. Because
of the NWPA's very restrictive definition of affected Indian tribe," it is possible
that none of the Nevada tribes that are closest to the Yucca Mountain site will be
deemed to satisfy it. The Duckwater Shoshone Tribe, for Instance, has petitioned
the Secretary ot Interior for affected tribe status, but there has as yet been no
response.
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and search charges and unable to afford competent technical consultants who can

make use of the information the LSS contains.

NCAI was conscious of this potentially unfair effect of the ISS rule on

meagerly-financed or non-computerized Intervenors during the negotiated rulemaking.

Nonetheless, we begrudgingly accepted these provisions as part of the compromise of

the negotiations, in large part because excessive additional restrictions on intervention

were not part of the package. With the package that was negotiated and promulgated

by the Commission, even intervenors that lacked the wherewithal to make very effec-

tive use of the LSS would have had the chance to sustain a modest intervention effort.

Under the current proposal, only the well-off or large institutional intervenor

will be able to even get any contentions admitted. The Commission's protestations

that it is not requiring prospective intervenors to prove their cases to get in the door do

not make it any less the case. Proposed section 2.1014(a)(2)(iii) would require poten-

tial intervenors to present evidence and satisfy a summary disposition standard in order

to get a contention admitted. It is not sufficient to say that the information needed to

satisfy such a standard will be available in the LSS. As noted above, the LSS will not

be that helpful to parties who lack the wherewithal to use it effectively or to interpret

its data meaningfully. Even granting that intervention is generally a dubious undertak-

ing for those on a severely limited budget, it should not be effectively impossible for a

small tribe or organization to carry on a limited intervention if It is so inclined. This

proposal's extremely high threshold for getting contentions admitted will have precisely

that effect.

The Commission's own General Counsel has recognized the adverse effect of

requiring satisfaction of a summary disposition standard at such an early stage:
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NRC rules providing for summary disposition on pleadings (10 CFR 2.749)
recognize the general principle that an adjudicatory hearing is not required for
matters as to which there Is no genuine dispute. The draft rule seeks to
integrate that general principle Into the contention stage of the proceeding. In
prac@ however, would be Intervenors �ll be less prepared to fend off summwy
disposition at this early stage; thus, the nile change could significantly affect public
participation in liensingproceedings�

Even utility executives who are license applicants before the Commission have ack-

nowledged the unfairness of provisions such as the Commission here proposes. The

following are comments submitted by the Public Service Company of Oklahoma on a

similar proposab

licensing boards would be permitted, at the time contentions were first offered,
"to judge the merits of the contentions as to whether genuine issues of material
fact exist." Any contention that failed to measure up would be rejected, and it
would not be the subject of a hearing. This proposal undoubtedly would
exclude frivolous contentions from a licensing proceeding. Unfortunately, it ir
no: legally supportabl& It simply requires too much evidence too soon in the pro-
ceedh�g an4 if adopte4 would contravene the administrative due process tenets of
the Administrative Procedure Act of 1949 and the attendant case law.4

Potentially even more damaging for the prospects of intervention by a small

entity are the proposed new section 2.1024, which would require any party who

sponsors a contention to present direct testimony In support of that contention, and

section 2.1025, which would require responses to summary disposition motions to be

accompanied by affidavits If the motions themselves were accompanied by affidavits.

� Memorandum from Leonard Bickwit, Jr., General Counsel, to the Commissioners
(February 17,1981) (Re: Intervention In NRC Adjudicatory Proceedings).
(Emphasis added.) Mr. Bickwit's memo refers to an earlier, similar proposal to
raise the threshold for admission of contentions.

' Comments of the Public Service Company of Oklahoma on Rulemaking Proposal
-10 CFR Par 2, "Rules of Practice for Domestic Licensing Proceedings; Modifi-
cations to the NRC Hearing Process," (46 Fed. Reg. 30349), July 8, 1981, at 5
(Emphasis added).
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These provisions drastically ralse the minimum costs of intervention by compelling

intervenors to hire erperts.for both testimony and affidavits. It is difficult to see what

purpose these provisions serve other than to facilitate getting rid of intervenors. hter-

venors who cannot afford to do more should continue to have the opportunity to make

their cases on the basis of cross-examination only.

The attempt to make the hearing schedule mandatory in proposed section

2.1026 simply defies reality. The Commission cannot anticipate now all the develop-

ments that might occur or need to occur during the licensing proceeding.. And finally,

the proposed withdrawal of the licensing and appeal boards' sua sponte review

authority, E 2.1027, represents a needless constraint on their ability to conduct hearings

and reach valid findings. It also reveals that the Commission seems to value the timing

of the repository licensing proceeding above its scientific validity.

Conclusion

In sum, these proposed amendments bely a profound distaste for public partici-

pation and accountability. The theme that ties them together is the desire to get rid of

and otherwise unduly constrain intervenors as quickly and effortlessly as possible. The

three-year licensing time limit in the NWPA was never a good idea for a program

whose implications may be felt for thousands of years. The licensing of a high-level

waste repository should not be easy. DOE's application should be subjected to every

possible iota of scrutiny before It Is approved by the Commission.

The Commission now proposes to elevate the deadline to the position of prime

directive, and to use it as a pretext for malcing intervention in the Commission's

repository licensing the exclusive domain of large institutions and the well-heeled. The

nuclear industry and DOE have advanced the premise that there is no real technical
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impediment to a successful re�osi�ory program, but rather only public relations prob-

lems. NCAJ does not accept that premise, but if it is correct, this proposed rule will

only hurt the cause. if this proposal becomes law, the public will correctly conclude

that the avoidance of scrutiny is the paramount concern of the NRC. The damage to

the credibility of the high-level waste program and the Commission's oversight of that

program, and to the institution of regulatozy negotiations, will be incalculable.

Section 189(a) of the Atomic Energy Act does not say, 'iTihe Commission shall

grant a hearing upon the request of any person with unlimited resources whose interest

may be affected by the proceeding...." The Commission should not attempt to achieve

that result by rulemaking. NCAI strongly urges the Commission to withdraw this pro-

posed rule.

Respectfully submitted,

Wayne L Ducheneaux, President
NATIONAL CONGRESS OF
AMERICAN INDIANS
900 Pennsylvania Ave., SE.
Washington, D.C. 20003

Dean R. Tousley
HARMON, CURRAN & TOUSLEY
2001 S Street, N.W.
Suite 430
Washington, D.C. 20009
(202)328-3500

ATFORNEY FOR NATIONAL
CONGRESS OF AMERICAN INDIANS

Dated: November 27, 1989
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ENVIRONMENTAL DEFENSE FUND
1405 Arapalioc Avenue
Boulder, CO £0302
(303) 440-4901

DOCKET NUMBER DD
PROPOSED RULE L1L-J�

(Sr/)? 393S�9) November 27, 1989

Samuel Chilk IOCZCETW�
Secretary of the Commission CEE�V1CEBMNCI
U.S. Nuclear Regulatory Commission CYZ�EC
Washington, D.C. 20555
*ATTN: Docketing and Service Branch

RE: RIN 3150-AD27, Proposed Changes to US Procedural

Rules, 10 C.F.R. Part 2. Subpart J

Dear Hr. Chilk,

The Environmental Defense Fund (EDF) and Friends of
the Earth (FOE) vere two of the three participants in an
environmental coalition (EC) in the negotiated rulemaking
that led to the promulgation of Subpart J to the procedural
rules -- 10 C.F.R. Part 2 *. of the Nuclear Regulatory
Commission (k�RC). EDF, FOE and the National Audubon Society
(HAS) * hereby submit the following comments on the changes
to Subpart J that the Commission is now proposing.

National Headquarters
257 Park Avenue South
New York, NY 10010
(212)505.2100
1616 P Street, NW
Washington, DC 20036
(202) 387-3500
5655 College Avenue
Oakland, CA 94618
(415) 658.8008
1108 East Main Street
Richmond, VA 23219
(804) 780.1297
128 East Hargett Street
Raleigh, NC 27601
(919) 821-7793

In a word, EDF's, FOE's and HAS' reaction to the
proposed rule is Why? The US negotiations took nine
months. The process produced an unprecedented level of
agreement between NRC, DOE, the State of Nevada, local
governments in Nevada, Indian tribes and the EC over how NRC
might go about licensing the nation's first high level
nuclear waste repository. Rarely, if ever, have these
disparate interests agreed about anything of even marginal
importance. All parties to the negotiated rulemaking made
concessions, in the spirit of achieving consensus. Although
the parties did not ultimately fashion such consensus, due
to the recalcitrance of the industry representatives, it was
the EC's perception that the final negotiated rule even
allayed most, albeit not all, of industry's concerns.
Certainly with regard to the procedural rules for
participation in the licensing, the negotiated rule
accommodated many of industry' a suggestions.

After the parties submitted the results of their
negotiations to the Commission, the Commission sent the rule
out for public review and comment, received and considered
comments from several entities, heard from many of the US
negotiation participants at a meeting during which the rule
was discussed and eventually adopted a final rule that was
substantially similar to that which the parties -produced
through negotiation. Yet, less than six months following
that promulgation, the NRC has proposed substantial changes

IW* lecydid Papu



HRC * Proposed amendments to US rule
November 27, 1989
Page 2

to the rule as adopted. Such action by the Commission is not only
unwarranted, it makes a mockery of the negotiated rulemaking process and sends
a strong message to the EC, as veil gs the to the broader environmental
community, that there is little reason to expend the effort necessary to
engage in negotiated rulemaking with the Commission, and potentially with
other federal agencies * because the government will not abide by the deals it
strikes.

The parties to the US negotiated rulemaking expressly rejected the
changes that NRC now proposes to make in Subpart J. These parties spent two
days a month for nine months hammering out a rule which was acceptable to all
seated at the table, except industry, � includiri� � EEC. In the
Supplemental Information to the rule as adopted, NRC did reserve the right to
make further changes to the rule at some time in the future to help NRC meet
its three year licensing deadline; however, no parties to the negotiation
intended, expected, anticipated, or would have agreed that NRC could
unilaterally move to gut the central agreements of the rule less than 180 days
after adopting it. During the year of negotiation, all parties were aware
that NRC had under consideration other changes to Part 2. The EC,.the tribes
and the State of Nevada (as well as all other states who had commented on
those changes) were on record as opposing those changes. There is no way that
these parties would have accepted such provisions in the negotiated rule for
the LSS. For the NRC to do so now suggests either that NRC acted in bad faith
during the negotiations and/or in its original adoption of the rule as
negotiated, or that NRC does not feel bound in any way by a bargain it struck
less than one year ago. Neither of these positions is acceptable for a
federal agency.

The changes that NRC proposes in the September 28, 1989 notice would
severely limit the ability of third party intervenors to participate in the
licensing proceeding for the high level waste repository. EDF, FOE and hAS
object to the institution of such requirements; if adopted, these amendments
would violate the spirit and the letter of the Nuclear Uaste Policy Act, a law
which stands for broad public participation in the repository process. As
contrary to Congressional intent as were th6 general intervenor restrictions
that the NRC promulgated this simmer over the objections of all states and
environmental groups that commented thereon, for the Commission to follow that
path for this NWPA licensing would be worse.

If NRC proceeds with the proposed changes to Subpart J, the undersigned
groups must refuse in the future to negotiate with the NRC. In addition, we
must evaluate whether to negotiate with other federal agencies, because of the
possibility that NRC's willingness to weazel out of commitments so quickly
reflects an executive branch view that negotiated rules need not be followed.
Moreover, we will disseminate to other members of the environmental and
conservation community and to members of Congress a report explaining our
concerns about newtiated rulemaking that have arisen as a result of NRC's
proposal here. To the extent that recent developments at Yucca Mountain
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suggest that Congress viii again have to revisit the repository issue, we will
express our opposition to these proposed changes, if adopted, as an HRC
attempt to circumvent the public pro;eas that Congress sought to establish for
building the countly's first high level nuclear waste repository.

In sum, we are disappointed in the extreme with t�RCs proposal and
strongly urge the Commission to withdz�av the proposed amendments to the rule.

Sincerely.

fld��4� 444� )
Melinda Kassen

Environmental Defense Fund

t�&Li Or'So� �
David Ortman

Friends of the Earth

Brooks Yeager
Hational Audubon Society

cc: Villiam Olustead
Howard Bellman
parties to the LSS negotiated rulemaking
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November 22, 1969

Secretary of the Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

ATTENTION: Docketing and Service Branch

Re: Proposed Amendments To 10 CFR Part 2, Procedures
Applicable To Proceedings For The Issuance Of
Licenses For The Receipt Of High-Level Radioactive
Waste At A Geologic Repository

Dear Sir:

We enclose comments on the above-referenced proposed rule
submitted on behalf of the State of Nevada.

Yours very truly

Specii
State

ral

I4R1�:jfe
Enclosure

cc: Bob Loux
Harry Swainston
Jim Davenport



STATEOF NEVADA'S COMMENTS ON
PROPOSED AMENDMENTS TO

1OCPRPART2

These comments relate to the Commission's proposed

amendments to its procedures applicable to proceedings for the

issuance of licenses for the receipt of high-level radioactive

waste at a geologic repository, published on September 26,

1989. 54 F.R. 39387.

The only Bite in the nation currently under investigation

as a prospective geologic repository is at Yucca Mountain,

Nevada. In the event that the Department of Energy is ever to

apply for an authorization to construct a repository at that

site, or to seek a license to receive and possess nuclear

materials there, Nevada would be a party to those proceedings.

10 CFR 2.1D01C12). Nevada does not believe that the Depart-

ment of Energy will ever submit such a license application,

for both legal and technical reasons. Nevertheless, these

comments are submitted in keeping with the State's significant

oversight responsibilities, and continuing interest in all

matters related to the potential licensing of a geologic

repository.

Nevada also wishes to preface its remarks at the outset

with a reminder of the State's duel responsibility in this

process. The State not only has a right and a responsibility

to participate itself under the Nuclear Waste Policy Act, in

order to protect its own interest and the interest of its

citizens, it also has the correlative responsibility to help

individuals or interested groups of its citizens to do so, and

COMMENTS 1



to insure that procedures are available to facilitate that

process. All of this, of course, is in keeping with the

spirit of Slll(a) (6) of the NWPA, 42 USC 10131(a) (6), which we

remind the Commission at the outset Btates as follows:

*State and public participation in the planning
and develo�xnent of repositories is essential in
order to promote public confidence in the safety
of disposal of such waste and spent fuel....*

The Commission should adopt no procedural rules which hinder,

rather than facilitate, the kind of public participation which

the Congress has declared in clear and unequivocable terms to

be essential to this entire process. If competition were to

exist between completing an NRC review of a DOE construction

authorization within three or four years, and effective and

meaningful public participation, then Congress has, quite

beyond any argument, declared that the winner must be public

participation. The State's comments here are directed, for

the most part, at that problem.

BACKGROUND

The proposed amendments would make changes in Subpart .7

of Part 2 of 10 CFR. Subpart .7 was drafted by a negotiated

rulemaking committee in which Nevada participated in good

faith. The final product of that negotiation was adopted as a

final rule (the LBS Rule) and published at 54 F.R. 14944 on

April 14, 1989. The stated need for that rule was to enable

the Commission to expeditiously meet its three year time frame

for initial licensing established by 5114(d) of the NWPA. In

those proceedings Nevada contended that the notice of

COMMENTS 2
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rulemaking which initiated the process included only the

*licensing support system' itself, the computerized system for

management, reproduction and distribution of the documents and

data to be utilized in the licensing proceeding, and as well

as computerized discovery from that system. The parties

representing the nuclear utility industry, and the NRC staff,

argued that amendments to procedures applicable to the balance

of the geologic repository licensing process should also be

negotiated. Reluctantly, and as part of a good faith compro-

mise, Nevada did so. The utility industry, represented by EEl

and UHWMG, made sweeping proposals1 the adoption of which

would have resulted in significant drawbacks from the

adversarial process generally contained in Subpart G of Part

2, applicable to reactor licensing proceedings.

Some of the changes proposed by the utilities repre-

sentatives, and the staff, were accepted by the parties to

negotiated rulemaking proceeding. The object of those chang-

es, as well as the licensing support system (LSS) itself, was

to make it possible for the Commission to accomplish its

congressionally mandated goal of completion of the construc-

tion authorization proceeding within a three to four year

period, while maintaining intact the Commission's ultimate and

overall responsibility under the Atomic Energy Act to protect

the public against undue radiological risk. The NRC staff,

the State of Nevada, Nevada local governments, represented

environmental groups, Indian tribes, and the Department of

Energy (the potntial applicant) all agreed to the negotiated
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package. Only the utilities withheld their endorsement of the

rule, partly because their sweeping alterations to the proce-

dural rules had not been adopted in total by the negotiating

committee.

Now, it appears that most: of the EEI/UWMG proposal has

found its way back into these proposed amendments. We recog-

nize that they are probably offered, almost as a quid pro quo,

principally by the NRC staff, in exchange for the Commission's

not removing the so called non-LSS provisions' of the negoti-

ated LSS rule. That is not, however, by any means sufficient

reason for their adoption.

The parties negotiated the 'non-LSS provis ions in the

context of the overall LBS negotiations in good faith. As is

the case in any successful negotiation, compromises were made;

by the State, environmental groups, Nevada local governments,

the utilities, Indian tribes, DOE, and the NRC staff itself.

Provisions were accepted by one or another party, including

DOE and the staff, in order to avoid more undesirable provi-

sions and to facilitate the adoption of a package acceptable

to the major competing interests in any prospective licensing

proceeding. They were also accepted because they would

accomplish the major stated objectives of all parties: that

is, to allow the NRC to meet the three or four year time table

while at the same time facilitating a full exposure of all

health, safety and environmental issues so as to completely

inform the Licensing Board, and ultimately the Commission
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iteelf, before any construction authorization decision was

reached.

To retreat from that compromise now, and thus deny some

of the parties the benefit of that bargain is wholly unwar-

ranted, and would severely and :unduly chill any willingness to

engage in such future negotiated rulemakings, or similar

mutual undertakings. This is particularly true when under the

circumstances there is no compelling reason whatsoever to

elevate the licensing time table over careful and informed

decision making. We refer, of course, to the Commission's

proposed revisions to its Waste Confidence Decision published

on September 28, 1989. 54 F.R. 39767. It is also true where,

as here, there is absolutely no reason to believe that the LSS

rule, which after all was designed to expedite the licensing

process in order to meet Congress's goal, cannot itself

produce that result without further changes.

The Commission is certainly aware that no deadline

established in the Nuclear Waste Policy Act, or in the Nuclear

Waste Policy Amendments Act, has yet been met. The Commission

has also clearly expressed its preference for greater atten-

tion to quality and safety then to sChedule requirements.

It is in the same spirit of timely repository
operation that the Commission is urging greater
attention to quality then to meeting the schedule
for submittal of the license application.' 54
F.R. 39788.

Indeed, the Commission acknowledges the reality that the

underlying reasons for a tight time frame for repository

develo�snent have not materialized. No date, for example, has
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been identified by which a repository must be available for

health and safety reasons. 54 F.R. 39787. In light of these

develo�inents there is really no conceivable reason for the

Commission to adopt procedures which impede in any way the

ability of Nevada citizens, or interested groups, to partici-

pate in any licensing proceeding. The Commission's overall

statutory duty to protect the public health and safety, and

Congress's clear finding that public participation in the

process is essential, dictate that most of the propo�ed

changes to the procedural rules be abandoned.

With those introductory and background remarks in mind,

we will now proceed to some specific comments on the proposed

amendments themselves.

�2.lOl4 Intervention

While this proposed change does not impact the State

itself, as Nevada will be a party from the outset, rather than

an intervenor, it will potentially have a significant impact

on the ability of individual members of the public, or inter-

ested groups, to participate in a meaningful way. The re-

quirement that a proposed intervenor must show a genuine

dispute on a material issue of law or fact with reference to

£p�i.fi� documentary material that provides a basis for their

contention is far too burdensome. While Nevada will know,

probably years in advance of any licensing proceeding, what

its contentions will be, and will have possession of or access

to the critical documents, this is not the case at all with

members of the public or interested groups of citizens. The
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proposed rule regarding initial contentions of intervenors

establishes a much more rigorous standard then that imposed

upon even the applicant itself. That is unwarranted.

S2A�2AIA1
The proposed amendment would require that any contentions

proposed after the initial contentions have been filed must

satisfy a higher standard. A proponent of late filed conten-

tions would need to demonstrate that the contention address a

significant new safety or environmental issue, or th&t the

contention raises a new material issue related to the perfor-

mance evaluation required by 10 CFR 60.112 and 60.113. The

existing rule, which was adopted as part of the negotiated

rulemaking, only applies the higher standard to contentions

submitted more than forty days after the issuance by the NRC

staff of its Safety Evaluation Report (SER). The parties

negotiating the current rule, including the NRC staff, agreed

that is was appropriate to permit any party participating in

the proceeding to review the NRC staff's SER, including any

new issues which that evaluation identified. For that reason

the committee agreed that a forty day period during which

parties could amend their contentions to incorporate issues

raised by the staff was appropriate. The proposed rule in

effect deletes this. The advantage of the existing rule over

the proposed change is that it permits parties, and interve-

nors, to lend their support to NRC staff positions without the

necessity of raising questions of 'significance,' 'materiali-

ty' or 'perfor�ance assessment.' Those concepts would come

COMMENTS 7



..�to � �ily then th& forty day period immediately following

� � of the SER had expired. There is simply no

reason for the proposed amendment, other then the protection

of the applicant's posture in the proceeding against support

being added to the criticism of NRC's own staff. Adopting the

proposed change would deny the parties the benefit of their

bargain in the LBS rule, and for that reason alone should be

rej ected.

2.1014(c) (4) -

Nevada supports this proposed amendment. Adding it

merely reflects the original intent of the LSS negotiating

committee, before its deletion prior to final adoption by the

Commission.

�10 CPR 2.1024

This section would add a new requirement that parties

present direct testimony on each of the contentions they have

raised. The apparent intent is to prohibit any party from

presenting its case on any individual contention exclusively

by cross examination of other party's witnesses,' or by arguing

inferences or conclusions to be drawn from documents alone.

There is no clear or apparent reason for any requirement

that direct testimony be presented in every case. A clear

effect of such a rule would be to impose upon intervenors

expenses which they might not otherwise have to bear, when all

that might be necessary to the presentation of their case is

cross examination of the applicant's or the NRC staff's

witnesses, or �.'gument from documents already in the record.
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Indeed, the proposed rule would be counterproductive, and

would have �he effect of potentially increasing the length of

an evidenciary hearing beyond that necessary, rather than

reducing it.

S2.1026 Schedule

This proposed section would make mandatory the hearing

schedule adopted by the LSS negotiating committee as a work-

able j��jj for conducting the proceeding. The Commission

should not be locked into compliance with the three year

statutory time frame. Unreasonable commitment to that sched-

ule, which the Commission itself in the context of its pro-

posed Waste Confidence revisions now finds to be unnecessary,

might compromise the overall statutory obligation to protect

the public health and safety against undue radiological risk.

It would also tend to preclude effective participation by the

public. It will certainly not 'promote the public confidence

in the safety of disposal of such wasted spent fuel.' (!�WPA

5111(a) (6), 42 USC 10131(a) (6).)

�2.1D27 Sue sPonte

The proposed rule takes away from the ASLE, or the ASLAB,

a basic and essential attribute of judicial or quasi judicial

activity: the ability of a judge or panel to recognize issues

in a proceeding effecting the public's health and safety which

the contesting parties themselves do not raise. The amend-

ment, deleting the licensing board's or appeal board's sua

sponte authority might suggest to some that the Commission is

prepared to ce¶promise its primary statutory responsibility to

CONHEHTS 9



protect the public's health and sa%�ety in fftvor of an essen-

tially ar(;±ficial and mechanically �pplied �!eadline. We do

Dot believe that the Commission is really prepared to do that

and thus suggest that it is in the Commission's own interest

to drop this proposed aznendment�.

GENERAL COMMENTS

Even though they go somewhat beyond the package accepted

by the 1.55 negotiating committee some of the proposed changes

appear beneficial, and in keeping with the spirit of the

compromise reached by the committee, and thus Nevada supports

those changes. The proposed amendment, for example, to 10 CFR

2.1003(h) would require that the 1.55 Administrator's evalua-

tion of DOE's compliance at six month intervals be submitted

to all potential parties for comment in order to identify

disputes concerning the Administrator's findings. The propos-

al is a good one and Nevada supports it.

The proposed amendment to substitute a prelicense appli-

cation presiding officer for a prelicense application licens-

ing board is also good, and Nevada supports it as well.

Nevada supports the Commission's concept of selecting

technical members of the hearing licensing board from a wide

pool of external and internal candidates, including members of

the Commission's Atomic Safety and Licensing Board Panel.

Nevada agrees that engineering, geoscience and performance

assessment expertise are important basic qualifiers for

service on such a licensing board.

COMMENTS 10
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Nevada opposes th�* idea of setting tine limits on cross

examination in ordet to �eet Ihe hearing schedule. This

concept ignores entirely the fact that sufficient authority

already exists in licensing boards, and their presiding

officers, to limit or otherwise control cross examination.

Such cross examination should only be limited by relevance to

the facts or issues in material dispute in the proceeding, and

the parties contentions. Within those parameters the board's

current authority, which has been responsibly and judicially

exercised in the past, should be retained.

Nevada strongly opposes the institution of the so called

'lead intervenor' concept for the proceeding, and urges the

Commission not to include that in its Notice of Hearing.

Nevada's rights to participate in the licensing proceeding are

clearly recognized. The State cannot and will not agree to

permit its participation to be subordinated in any way to a

'lead intervenor.' At the same time, Nevada is sensitive to

the rights of all other parties to the proceedings, and does

not wish to be placed in the position of compromising in any

way those rights by having other party's participation subor-

dinated to the State's.

Nevada does not object to the limitation of the BCOpe of

redirect and recross examination to the issues raised on cross

examination and redirect examination, respectively, except

that redirect and recross examination should be permitted

freely to the extent that they are not repetitive and raise

material issu�s related to the performance evaluation
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anticipated by S6D.l12'and 113. Licensing �ards currently

have ample authority to accomplish this.

Nevada has no objection to, and finds merit in the board

and parties agreeing on the order of hearing issues so that

related issues can be addressed. at the same time and, to the

extent practical, in a logical sequence.

Nevada has no objection to the NRC staff refraining from

becoming involved in procedural disputes between other parties

in which the staff does not have an interest. Likewise,

Nevada has no objection to the Commission defining, in ad-

vance, the general scope of the hearing, outlining appropriate

general issue areas to be considered in the proceeding, and

defining the boundaries of the licensing board's jurisdiction

in the notice of hearing, so long as sufficient flexibility is

retained. As with the proposed deletion of sua sponte author-

ity in the licensing board, this proposal, if rigidly or

inflexibly applied, could significantly undercut the value of

a quasi judicial proceeding. It could potentially remove the

party's ability to raise legitimate issues which come to light

only during the course of the hearing, and could thus signifi-

cantly undermine the public's confidence in the objectivity of

the entire proceeding. While we do not suggest that this idea

should be abandoned completely, we urge that it be evaluated

with caution, and sensitivity to the flexibility which this

wholly unique and first of its kind proceeding demands.

COMMENTS 12



DOCKET NUMBER '�

- PROPOSED RULE
frn' of Energy -

� 39fR373�7) WashIngton. DC 20585 0206
Department

N0V271989 B9 �
Secretary of the Commission �
U.S. Nuclear Regulatory Commission
Attention: Docketing and Service Branch
Washington, D.C. 20555

Dear Mr. Secretary:

On September 26, 1989, the Nuclear Regulatory Commission (NRC) published in
the � E!gj�i� a notice of proposed rulemaking to amend Its Rules of
Practice for the licensing proceeding on the disposal of high-level
radioactive waste at a geologic repository (10 CFR Part 2, Subpart 3). The
proposed rule makes changes to 10 CFR Part 2, Subpart 3 which would expedite
and streamline the licensing process and would facilitate the NRC's ability
to comply with the 3-year review of the application for construction
authorization as required by Section 114(d) of the Nuclear Waste Policy Act,
as amended.

The Department of Energy (DOE) has reviewed the proposed rule and supports
the NRC's efforts in providing changes to Subpart 3. The DOE also supports
the NRC's efforts to resolve issues related to the management of the
geologic repository licensing hearing. The DOE appreciates that the changes
are consistent with the DOE proposal outlined in my February 16, 1989,
letter to the NRC. The DOE has three comments related to submission of
material to the licensing support system, the compulsory hearing schedule,
and Issue (2) under Notice of Hearing. Our specific comments are included
in the enclosure.

We appreciate the opportunity to comment on the proposed rule. If you have
any questions, please feel free to contact Ralph Stein (586-6046) of my
staff.

SinA,
Samuel Ro'Ai���1ector
Office of Civilian Radioactive

Waste Management

Enclosure:
Department of Energy Comments on
10 CFR Part 2, Subpart 3, (54 FR 39387)

cc:
R. Bernero, NRC
R. Loux, State of Nevada
D. Becthel, Clark County, NV
N. Baughman, Lincoln County, NV
S. Bradhurst, Nye County, NV



ENCLOSURE

DE�ARTHENT OF ENERGY
COMMENTS ON 10 CFR PART 2, SUBPART 3

(54 FR 39387)

Section 2.1003-Submission of Material to the Licensino SuoDort System (ISS)

Under the p resent Section 2.1003(h)(2) Ci) the 'LSS Administrator shall
evaluate the extent of the DOE's compi lance with the provisions of this
section' and under Section 2.1003(h)(2)(ii) the 'LSS Administrator shall
issue a written renort of his or her evaluation of DOE cornnliance under
DaraoraDh (h)(2)(i). [Emphasis supplied.] Potential parties, under
Section 2.1003(h)(2)(iii), may submit coruxnents on the report to the ISS
Administrator.

As a participant in the negotiated rulemaking which resulted in Section
2.1003, DOE does not agree with the NRC interpretation, as explained in the
Supplementary Information to the proposed rule, that the evaluation and
written report are separate documents. Such an interpretation would require
the LSS Administrator to prepare two documents, an evaluation and a written
report, every 6 months. It is the DOE understanding of paragraphs (h.)(2)(i)
and (h)(2)(ii) that the first requires an evaluation to be performed while
the second specifies the method of recording that evaluation, i.e., a single
written report.

The DOE agrees with the requirement in the proposed change that comnents or
objections not filed wIthin 30 days of the written report should be waived.
This will allow the 155 Administrator to respond as necessary, while
remaining on a reasonable timetable for preparation of the next evaluation
and its written report.

Section 2.1D26-Comoulsorv Hearino Schedule

The NRC, in proposed Section 2.1026(b)(l), has provided that:

'the Hearing Licensing Board may approve extensions of no more than
15 days beyond any required time set forth in this subpart for a filing
by a party to the proceeding. !xceDt in the case of exceDtional and
unforeseen circumstances, requests for extensions of more than 15 days
must be filed no later than 5 days in advance of the required time set
forth in this subpart for a filing by a party to the proceeding.'
[Emphasis supplied.]

It is unclear precisely what is meant by 'exceptional and unforeseen
circumstances . . . ,' and what deadlines, if any, a party requesting
such an extension would have to meet. The DOE suggests that the NRC
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DEPARThENT OF ENERGY
COMMENTS ON 10 CFR PART 2, SUBPART 3

(54 FR 39387)

provide a few examples of 'exceptional and unforeseen circumstances for

the guidance of potential parties and the Hearing Licensing Board.

Comment on Issue 2. tinder Notice of Hearina (54 FR 39390)

The DOE is in agreement with the NRC effort to provide a Hearing Licensing
Board with the expertise appropriate to the licensing of a geologic
repository. We have two comments with respect to the proposed backgrounds
for the technical members of the panel. First, the DOE believes that it is
important that at least one of the technical members have some previous
experience in the NRC licensing process. Second, the DOE is concerned that
requiring both technical members to have a background in performance
assessment may unnecessarily limit the NRC pool of available candidates. A
requirement for a background in performance assessment for one technical
member, with a preference for such background in the second technical member
would provide NRC with more flexibility.



�)OCKET NUMBER PR ORINGE. M�U.S. v�
PROPO�SED RULE - � DOCKETED

(S'/CR 3q3�9)
EDISON ELECTRIC 30 P1 :ii
I NSTITUTE .The association of electric comp�n
1111 19th Street. NW.
Washington. DC 20038-3691
Tel (202) 778-6400

November 27, 1989

Secretary of the Commission
US. Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Docketing and Service Branch

Re: Proposed Rule on Procedures Applicable to Proceedings for
the Issuance of licenses for the Receipt of High-Level
Radioactive Waste at a Geologic Repository [54 FR 39387]

Dear Mr. Chllk�

The attached comments on the above-referenced document are submitted by the
Edison Electric Institute/Utility Nuclear Waste and Transportation Program (EEI/
UWASTE). EEl is the association of the nation's investor-owned electric utilities.
UWASTE is a group of electric utilities providing active oversight of the implementation
of federal Statutes and regulations related to radioactive waste management and nuclear
transportation.

Together, EBI/UWASTE represent most of the holders of contracts with DOE for
disposal of spent nuclear fuel under the Nuclear Waste Policy Act (NWPA), as amended.
To date, electric utilities have contributed the vast majority of the $4 billion that has been
paid into the Nuclear Waste Fund and are currently paying for the entire civilian nuclear
waste program, including the NRC's regulatory review. These funds are collected from
electricity consumers. It is extremely important that the nuclear waste program is carded
out in an efficient; fair and cost-effective manner, and that those being funded by the
Nuclear Waste Fund cany out their responsibilities, recognizing the duty that is owed to
those funding the pr�gram.
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EELVWASTE participated in the negotiated rulemaking that resulted in the
promulgation of Subpart 1 to 10 CFR Part 2. EEJAJWASTE opposed the promulgation
of Subpart 3 as originally proposed. Among the reasons for our opposition was the NRC's
need to address procedural changes that would be needed to meet the statutorily
prescribed licensing schedule. During that rulemaking, we Identified a number of
additional modifications to the Rules of Practice that should be adopted, including�

o Resolution of substantial numbers of technical issues by generic rulemaking well in
advance of the hearing.

o The establishment of a more appropriate threshold for admitting contentions.

o Tighter standards for late-med contentions.

o Limitations on other discoveiy mechanisms beyond those in the proposed Licensing
Support System (ISS) rule.

On September 26, 1989, the Nuclear Regulatory Commission published in the
Federal Register a notice of proposed rulemaking to amend 10 CER Part 2 [54 Fed. Reg.
39387J. The proposed rule would amend the Commission's Rules of Practice as they apply
to the licensing of a geologic repository for the disposal of spent fuel and high-level
radioactive waste. These changes to Subpart .T and other portions of 10 CER Part 2 are
intended to assist the NRC in meeting the mandate of Section 114(d) of the NWPA.
That provision requires the NRC to make a decision on the issuance of a construction
authorization for the repository within three years after the Department of Energy
('�DOE") files its application (with a one year extension for good cause).

When the Commission adopted Subpart 3, it specifically reserved the right to make
further improvements to existing procedures, including further changes to the rules
contained in the negotiated rulemaking [54 Fed. Reg. 14925, 14930 (1989)1. The
Commission's current rulemaking implements that reservation.

BEJ/UWASTE commend the NRC for following through on Its earlier promise
and seeking to implement its 'commit[mentj to do everything It can do to streamline its
licensing process and �t a the same time conduct a thorough safety review of the
Department of Energy's application to construct a high-level waste repositox�' Q�.J.
Almost all of the proposed changes are clearly beneficial and will improve the licensing
process. For example, the compulsory schedule for the hearing provides an appropriate
mix of flexibility and predictability. However, the Commission must go beyond the current
proposals in several areas If It Is to seek to comply with the licensing schedule in Section
114(d). These � changes include:
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o A threshold for admitting contentions that better reflects the enormous
volume of information that will be available prior to tbe hearing.

o limitations on other discovery mechanisms beyond those in the proposed
ISS rule.

o Codification in Subpart 3 of the procedures that the Commission has
promised to incorporate in the notice of hearing for the high-level waste
proceeding.

o Generic rulemaking on technical issues. Although such rulemaking does not
fall within the scope of 10 CFR Part 2, it is nevertheless a key to reducing
the overall repository licensing timetable.

The contention threshold and notice of hearing issues are discussed at length in the
detailed comments attached hereto. The generic rulemaking issues and discovery
limitations were discussed in our earlier comments on Subpart 3.

We would also urge that the Commission continue to assess its Rules of Practice
to identify other areas for improvement We look forward to working with the
Commission and with other interested parties to further the NRC's goals of achieving the
statutory licensing timetable, providing a thorough technical review, and affording equitable
treatment to all parties in the repository licensing proceeding.

BEJ/UWASTE appreciate the opportunity to submit these comments, including the
detailed comments attached hereto. EELIIJ WASTE generally support the changes
proposed by the Commission, but believe that additional changes should be made that
will increase the likelihood that the Commission will be able to meet the licensing schedule
set forth in Section 114(d) of the NWPA.

Sincerely,

N
g Mills

LEM/cjl
Enclosure
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* SUMMARY OF
EEl/U WASTE's

RECOMMENDATIONS/CONCLUSIONS
ON PROPOSED REVISIONS TO 10 CFR 2

Given the histozy of 10 CFR 2 and commitments by the Commission to revisit the
* rule, it is highly desirable for the Commission to propose further revisions to 10

CFR 2 Subpart I.

2. The new language In Section 2.1014 with respect to the threshold for the admission
of contentions does not add much to current NRC requirements. The Commission
should adopt a more substantial threshold for the admission of contentions. The
NRC should require at least a proffer in affidavit or other evidentiary form to
demonstrate that a genuine dispute exists of a material issue of law or fact.

3. Although the proposed revision to Section 2.1014(a)(4) makes a significant and fully
justified change to that provision by removing the automatic "good cause" for late-
filed contentions that are based on information or issues raised in the Staff Safety
Evaluation Report, further modifications should be made. As a minimum, late-
filed contentions should raise a "new" and "significant" issue.

4. EEI/LJWASTE support the hearing schedule provisions of proposed Section 2.1026
Appendix D. They represent an appropriate blending of firmness and flexibility.
However, Appendix D and/or proposed Section 2.1026 should reflect the fact that
some of the actions may occur in parallel/or prior to the time specified in Appendix
D.

5. The Commission is certainly entitled to rethink the usefulness of the sua sponte
provision. In the repository proceeding, there is simply no need for the licensing
board to have this authority. No less that four other governmental entities will be
scrutinizing the application - a fifth level of review is unnecessary. The Hearing
licensing Board wlU have more than enough to do in the repository hearing without
having to concern itself with issues that have not been raised by the parties.

6 The Commission proposes to modify 10 CFR Section 2.1010 to give itself the
authority to use a variety of presiding officer options in the pre-license application
phase. While EEIAJWASTE appreciate the Commission's desire to have available
to it options other than a three member licensing board, in this particular case the
rule should continue to specify the use of such a board.

ii



7. The proposed. rule would also add a provision on summaiy disposition (Section
24025). Proposed Section 2.1025 requires that an answer opposing a summaiy
disposition motion accompanied by supporting affidavits must itself be supported by
supporting affidavits. We support this change and would also suggest that proposed
Section 2.1025 require that answers �pppriIng a summary disposition motion also
be accompanied by supporting affidavits.

& The Supplementary Information accompanying the proposed rule announces the
Commission's intent to include In the notice of hearing for the repositoiy proceeding
several issues relating to management of the hearing. With one exception (see #9),
EEl/LI WASTE supports the Commission's position on the issues identified.
However, these issues should be included In Subpart 3 as Commission regulations.

9. The one issue identified for inclusion In the notice of hearing with which
EBI/UWASTE does not agree, is the instruction to the NRC Staff to refrain from
procedural disputes "between other parties in which the Staff does not have an
interest," absent a request from the Hearing Licensing Board. For several reasons
discussed herein, we see no reason for the Staff to be instructed to stand clear of
these disputes.

iu



EDISON ELECTRIC INSTITITIE
UTIIXIY NUCLEAR WASTE AND TRANSPORTATION PROGRAM

D��AILED COMMENTS ON THE PROPOSED
REVISIONS TO PROCEDURES APPLICABLE TO

PROCEEDINGS FOR THE ISSUANCE OF LICENSES
FOR THE RECEIPT OF HIGH-LEVEL,

RADIOACTIVE WASTE AT A GEOLOGIC REPOSITORY

The following comments on the Nuclear Regulatozy Commission's proposed amendments

to 10 CFR Part 2 [54 Fed. Reg. 59387 (1989)] are offered by the Edison Electric Institute

(EEl) and the Utility Nuclear Waste and Transportation Program (UWASTE, the successor

to Utility Nuclear Waste Management Group). EEl is the association of the nation's investor-

oi�ed electric utilities. UWASTE is a group of electric utilities providing active oversight of

the implementation of federal statutes and regulations related to radioactive waste management

and nuclear transportation.

L PROPRIETY OF CURRENT RULEMAKING

In promulgating the initial version of Subpart .T to 10 CFR Part 2, the Commission

explicitly anticipated that it would revisit the adequacy of its Rules of Practice as they apply

to the licensing of the high-level waste repositozy [54 Fed. Reg. 14925, 14930 (1989)]. The

Commission also explicitly committed to further evaluate the contentions threshold issue in

view of an on-going rulemaking involving Subpart G to 10 CFR Part 2 [j�. at 14931] and to

give further consideration to the issue of requiring an intervenor to provide an affirmative case



*1

[j�.]. Commissioner Curtiss sugges*ted an even broader look at those provisions of Subpart 3

that did not directly relate to the licensing Support System [Ia. at 14932-33].

It Is, therefore, highly desirable for the Commission to propose further revisions to

Subpart 3. The fact that Subpart 3 had its genesis in a negotiated rulemaking in no way

undermines the Commission's proposal. The Commission did not bind itself forever to the

positions adopted in the negotiated rulemaking. As explicitly stated in the notice establishing

the negotiating committee, the NRC agreed only to issue for comment any proposed rule

resulting from a consensus of the negotiating committee (unless inconsistent with NRCs

statutoiy authority or not appropriately justified.) The final rule was to be based on

consideration of comments received on the proposed rule and other materials in the

rulemaking record [52 Fed. Reg. 29024, 29027 (1987)]. Since there was no consensus within

the negotiating committee [54 Fed. Reg. at 14926], the NRC was not even bound by the

product of the negotiations. In any event, the Commission is always entitled to modify its

regulatory scheme, so long as it articulates permissible reasons for any changes? Indeed, an

agency is required to continually reexamine significant policies.2

$lack Citizens for Fair Media v. FCC. 719 F.2d 407 (D.C. Cir. 1983).

2 Environmental Defense Fund v. EM. 465 F.2d 528 (D.C. Cir. 1972).

2



IL STANDARDS FOR INITIAL CONTENTIONS

In Subpart 3, the Commission adopted a threshold for admitting initial contentions' [10

CFR Section 2.1014(a)(2)]. EEI/IJWASTE in their comments on Subpart 3 had urged the

adoption of a more substantial threshold for the admission of contentions, particularly in view

of the enormous volume of data and documents that would be available years in advance of

the time for filing contentions.

At the same time that it was issuing Subpart 3, the NRC noted that it was considering

changes to Subpart G, including changes to the contentions threshold standards of 10 CFR

Section 2.714, and stated that it would reexamine the provisions of Section 2.1014(a)(2) in light

of these changes. On August 11, 1989, the Commission issued its final rule revising Subpart

G and adopting a modified contentions threshold.'

'The threshold for admitting initial contentions requires: a) the bases for each
contention set forth with reasonable specificity; b) reference to the specific documentary
material (or the absence thereof) that provides a basis for each contention; c) the specific
regulatory or statutory requirement to which the contention is relevant. Like the initial
Subpart 3 rule, the contentions requirement applies to all persons seeking to participate
as a party, including the host State or affected Indian Tribe. The Commission may wish
to consider whether It is necessary to amend 10 CFR Section 60.63(a) so that there can
be no dispute that the "unquestionable legal right to participate" referred to in that
provision relates to the issue of standing, and not the independent requirement to submit
contentions [50 Fed. Reg. 27158, 27160 (1986)].

'The new contention threshold provisions of (Subpart 0) 10 CFR Section 2.714
requires: a) a specific statement of the issue of law or fact to be raised or controverted;
b) a brief explanation of the bases of the contention; C) a concise statement of the alleged
facts or expert opinion that support the contention and on which petitioner intends to rely

3
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The proposed revision to S4bpart 3 [Section 2.1014(a)(2)J generally tracks the revised

Section 2.714. Under proposed Section 2.1014(a)(2), each contention must include:

o a specific statement of the issue of law or fact to be raised or controverted;

o a brief explanation of the bases of the contention;

o a concise statement of the alleged fact or expert opinion that supports the

contention and on which petitioner intends to rely in provir�g the contention;

o references to the specific sources and documents on which petitioner intends

to rely to establish the facts or expert opinion;

o sufficient information to show that a genuine dispute exists with the applicant

on a material issue of law or fact;

o references to the specific documentazy material that provides a basis for the
contention (or if petitioner believes that any documentaiy material falls to
contain information relevant and required information, identification of each
failure and supporting reasons for this beieL)

As in the case of revised Section 2.714, the Supplementaxy Information accompanying the

proposed revision to Section 2.1014 states that the rule would not require a petitioner to

make its case at the contentions stage of the proceeding. The petitioner need only indicate

the facts or expert opinion of which it is aware that provides the basis for its contention [54

Fed. Reg. at 39388].

in proving the contention; d) sufficient information to show that a genuine dispute exists
with the applicant on a material issue of law or fact; and e) references to the specific
portion of the application that petitioner disputes (or if petitioner believes the application
falls to contain relevant and required information, identification of each failure and
supporting reasons for this belief).

4



a.

The proposed Section 2.1014 as weli as the revised Section 2.714 are clearly permissible

exercises of the Commission's discretion! However, the Commission should go beyond the

proposed change. The new language in Section 2.1014 adds little to current NRC

requirements. As the Commission Itself noted in describing the revised Section 2.714:

"Nor does the Commission believe that this requirement represents that substantial
a departure from existing practice"

[54 Fed. Reg. at 33170]. Quoting with approval from several Appeal Board decisions, the

Commission appears to summarize both existing practice and the revised Section 2.714 as

requiring only that a petitioner "provide some sort of minimal basis indicating the potential

validity of the contention" [Ii.]. The factual support need not even be in a�davit or formal

evidentiary form [54 Fed. Reg. at 33171]. Indeed, the Commission quotes with apparent

approval an Appeal Board decision that requires only "a brief recitation of the fact underlying

the contention or references to documents and texts that provide such reasons" [54 Fed. Reg.

at 33170].

� Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council 435
US. 519, 543 (1977), "administrative agencies should be free to fashion their own rules of
procedure and to pursue methods of inquiry capable of permitting them to discharge their
multitudinous duties" (quoting FCC v. Schreiber- 381 US. 279, 290 (1965)). See BPI v.
A� 3 502 F.2d 424 (D.C. Or. 1974).

S



While Subpart 0 requirements provide a useful starting point for procedures to be

applied to the repository lice�ing proceeding, the availability of the licensing Support System

��4th its enormous, accessible database, and the availability of certain types of discovery during

the pre-license application phase [Section 2.1018(b)(1)J warrant a more substantial threshold

for contentions in the repository proceeding than in proceedings under Subpart 0. Other

agencies have required more rigorous showings before a hearing is invoked.' The NRC should

fequire at least a proffer in affidavit or other evidentiazy form to demonstrate that a genuine

dispute exists of a material issue of law or fact. Such showing is authorized by law and is fully

justified by the massive amounts of data that will be available well in advance of the time for

filing contentions.

Another aspect of the initial contentions test that should be improved is the "no

consequences" finding. The proposed rule states that the determination of whether a genuine

dispute exists "shall consider whether the contention, if proven, would be of no consequences

in the proceeding because it would not entitle the petitioner to relief" [(Section

2.1014(a)(2)(iii)(D)]. While it makes sense to exclude contentions that, even if petitioners

prevailed, would not entitle them to any relief�, the Commission's proposed language only

requires that the Commission or presiding officer consider the lack of any consequences in

� �g. Cerro Wire & Cable v. FERC 677 F.2d 124, 129 (D.C. Cir. 1982) (mere
allegations of disputed facts insufficient adequate proffer of evidence required); �f.
Consumers Federation of America v. US. Consumer Product Safety Commission. 883 F.2d
1073, 1076 (D.C. Cir. 1989) (upheld threshold of proffer of preliminazy data to justify
initiation of rulemaking).

6



determining whether a genuine dispute exists. If the contention is of no consequence, that fact

itself should mandate the contention's rejection?

IlL lATE-FILED CONTENTIONS

The proposed revision to Section 2.1014(a)(4) makes a significant and fully justified

change to that provision by removing the automatic "good cause" for late-med contentions that

are based on information or issues raised in the Staff Safety Evaluation Report ("SEW'). In

NRC hearings, the adequacy of the Staff's safety review Is not at issue, only the license

application.' Therefore the SER should not constitute good cause for late contentions.

Further modifications should be made to the proposed late flied contentions rule. As

currently written, a late-filed contention need not address a new issue. Nor is a late-med

contention required to raise a significant safety or environmental issue so long as it involves

� One minor change that we would suggest in proposed Section 2.1014 would be in
proposed Section 2.1014(a)(3). The existing language deals with the failure of a petitioner
to comply with "paragraphs (a)(2)(ii), (iii) and (iv) of this section" [54 Red. Reg. at 14950].
The proposed version only covers the failure to satisfy "paragraph (a)(2)(iii) of this
section." Since no change is proposed to the two subsections, (a)(2)(ii) and (iv), that would
be dropped from Section 2.1014(a)(3), there does not appear to be any reason to delete
the reference to these two provisions and and we would suggest that they be reinstated.

'� Louisiana Power & Light Co.. (Waterford Steam Electric Station, Unit 3),
ALAB-812, 22 N.R.C. 5, 56 (1985).

7
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a �materiaT' issue related to the 10 CFR Sections 60.112 or 60.113 performance evaluation.

Allowing insignificant issues or issues that are not new to be added late in the process will

likely imperil the schedule contemplated by the Commission. At a minimum, late-flied

contentions, whether or not they relate to the 10 CFR Sections 60.112 or 60.113 performance

evaluation, must raise a 'new" and 'significant" Issue. A more appropriate standard would be

one requiring that.�

(1) there is significant new information that would require modification in facility design,
construction, or operation to protect the public health and safety (or the common
defense and security); and

(2) such modification would substantially enhance such protection by improving
overall safety.

The late-filed contention portion of the rule must also clearly adopt the requirements for

timely-filed contentions. As currently written, Section 2.1014(a)(4) does not appear to

incorporate the requirements of Section 2.1014(a)(2)(ii}{iv). While this must certainly have

been the NRC's intent, Section 2.1014(a)(4) should be clarified to specifically incorporate those

requirements.

lY. COMPULSORY HEARING SCHEDULE

EEI/UWASTE support the hearing schedule provisions of proposed Section 2.1026 and

Appendix D. They represent an appropriate blending of firmness and flexibility. Given the

8



A'

flexibility in that provision, It seen�s incorrect to label the schedule as "compu1soi�' [54 Fed.

Reg. at 39388]. There Is, however, one aspect of the schedule that we would recommend

modifying. As written, the schedule proceeds in a linear fashion. In practice, the Licensing

Board(s) must have the authority to conduct portions of the proceeding in paralleL For

example, Appendix D has the evidentiary hearing begin at day 720. In fact, some issues may

be ripe for hearing at a much earlier point Appendix D and/or proposed Section 2.1026 must

reflect the fact that some of the actions may occur prior to the time specified in Appendix D.

Unless there is a recognition of the possibility that some actions take place before the specified

time, some parties may try to use Appendix D to delay those actions.

V. SUA SPONTE AUTHORiTY

Proposed Section 2.1027 would limit the scope of the repository hearing to issues placed

in controversy by the parties. Under Subpart G, licensing boards may raise issues on their own

if they determine that a "serious safety, environmental or common defense and security matter

exists" [10 CFR Section 2.760a]. That provision was added to the Commission's Rules of

Practice in 1975 to codify a 1974 decision by the Commission.' Although the Commission's

' Consolidated Edison Co. of New York (Indian Point Nuclear Generating Unit 3),

CLI-74-28, 8 AEC 7 (1974). � 40 Fed. Reg. 2973 (1975).

9



decision and the rule as initially adopted cautioned licensing boards to use the i PP23I�' 0

authority only In "extraordinazy circumstances" and "sparingif (Ia.], the Commission

subsequently eliminated these constraints [44 Fed. Reg. 67088 (1979)].

a.

The Commission adopted the sua sponte rule as an exercise of Its discretion

* [Consolidated Edison supral. The Commission is certainly entitled to rethink the usefulness

of that provision. The wisdom and usefulness of the sua sponte authority has been questioned

on numerous occasions. In the repositozy proceeding, there Is simply no need for the licensing

board to have this authority. No less than four other governmental entities will be scrutinizing

the application - the Department of Energy, the State of Nevada, the NRC Staff� and the

Advisozy Committee on Nuclear Waste. A fifth level of review Is unnecessazy. The Hearing

Licensing Board will have more than enough to do in the repositozy hearing without having

to concern itself with issues that have not been raised by the parties.

� The new contention threshold provisions of 10 CFR Section 2.714 requires: a) a
specific statement of the issue of law or fact to be raised or controverted; b) a brief

* explanation of the bases of the contention; c) a concise statement of the alleged facts or
expert opinion that support the contention and on which petitioner intends to rely in

* proving the contention; d) sufficient information to show that a genuine dispute exists with
the applicant on a material Issue of law or fact; and e) references to the specific portion
of the application that petitioner disputes (or If petitioner believes the application falls to
contain relevant and required Information, identification of each failure and supporting
reasons for this belief).

10



VI. PRE-LICENSE APPLICATION LICENSING BOAI�D

Section 2.1O1O�, as initially adopted, contemplates that a Pie-License Application

Licensing Board ("PLALE") would be appointed to resolve disputes relating to the Licensing

* Support System during the period prior to DOE's filing of the construction authorization
£

* application [54 Fed. Reg. at 14936]. The Commission now proposes to modify 10 CFR

Section 2.1010 to give itself the authority to use a variety of presiding officer options in the

pre-license application phase.

While EE1/UWASTE appreciate the Commission's desire to have available to it options

other than a three member licensing board, in this particular case we believe that the rule

should continue to specify the use of such a board. One of the reasons for favoring the

PLALB approach during the original rulemaking proceeding was to expose prospective

members of the Hearing Licensing Board to the repositoly proceeding at an early stage.

Although the Commission would not be obligated to name members of the PLALB to the

Hearing Licensing Board, it was hoped that at least some of the PLALB members would

eventually serve on the Hearing Licensing Board. Given the expected complexity of both the

pre-license application and hearing phases, we see significant benefits in the early exposure to

repository issues that the PLALB would provide to potential Hearing Licensing Board

members. EEI/ UWASTE therefore respectfully request that the Commission not modify

Section 2.1010.

11



VII. SUMMARY DISPOSITION.

The proposed rule would also add a provision on summary disposition (Section 2.1025)

that somewhat modifies the summary disposition language In Subpart 0 (Section 2.749). The

Subpart 3 summaiy disposition provision tracks its Subpart G counterpart except that the

* proposed Section 2.1025 requires that an answer opposing a summary disposition motion

accompanied by supporting affidavits must itself be supported by supporting affldavitL

EEI/IJWASTE endorse this change and would also suggest that proposed Section 2.1025

require that answers supporting a summaiy disposition motion also be accompanied by

supporting affidavits. This could be accomplished by adding the underscored language to the

fifth sentence of proposed Section 2.1025(a):

If the motion was accompanied by supporting affidavits, any answer opposing �r
supporting the motion must be accompanied by affidavits in support of such
answer.

A conforming change should also be made in the eighth sentence of proposed

Section 2.1025(a) to reflect that affidavit requirement for responses to answers in support of

summary disposition motions.

The opposing party may, within ten (10) days after service� respond in writing to
new facts and arguments presented in any answer filed in support of the motion,
provided that such response shall be accompanied by supporting affidavits If the
answer was accompanied 1w supporting affidavits.

12



VIIL NOTICE OF HEARING

The Supplementary Information accompanying the proposed rule announces the

Commission's intent to include In the notice of hearing for the repository proceeding several
a.
* issues relating to management of the hearing [54 Fed. Reg. at 39390]. With one exception

(discussed below), we support the Commission's position on the Issues identified. However,

these issues should be Included in Subpart 3 as Commission regulations. The Commission's

intent, as reflected in the Supplementary Information (and presumably in the Supplementaiy

Information that will accompany the final rule), is not binding on future Commissions - nor

even on this Commission. There seems no reason why such concepts as "lead intervenor,"

limitations on scope of cross-examination, authority of the Hearing Licensing Board to appoint

subsidiary boards, and composition of the Board, could not be incorporated in Subpart 3.

The one issue identified for inclusion in the notice of hearing with which we do not

agree is the instruction to the NRC Staff to refrain from procedural disputes "between other

parties In which the Staff does not have an interest," absent a request from the Hearing

Licensing Board. Many of these procedural disputes may affect the timing, scope, or even

outcome of the hearing, even though in a narrow sense they do not directly affect the Staff.

Such issues could include interpretation of contentions and standing requirements, discovery

disputes, and questions involving Interpretation of NRC substantive rules. While the Staff

might not have a direct interest In the outcome of a particular dispute, the precedent

13
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established may have subsequent impact far greater than the original dispute. The views of

the Staff on these Issues should be brought to the Hearing licensing Board's attention rather

than depending on the Board In a2iy particular situation to specifically request them. We see

no reason for the Staff to be Instructed to stand clear of these disputes.
'a

£
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