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The approaches considered by the staff are discussed
under three categories: 1) streamlining the hearing
process; 2) early identification and resolution of licensing
issues; and 3) the appeal process.

The first category, "streamlining the hearing process,"
evaluates several alternatives for making the licensing
hearing more efficient. One alternative includes the
implementation of an information management system
(Licensing Support System) to facilitate the management of
documents that will be generated in support of the
licensing application. A second alternative discusses the
development of an approach for adopting the Environmental
Impact Statement prepared by DOE pursuant to §114(f) of
the Nuclear Waste Policy Act of 1982 (NWPA). A third
approach considers potential efficiencies to the hearing
process through the adoption of the proposed amendments
to 10 CFE Part 2 "Rules of Practice for Domestic Licensing
Proceedings--Procedural Changes in the Hearing Process,"
or through the adoption of the Federal Rules of Evidence
as guidance in Commission licensing proceedings.

The category "early identification and resolution of issues"
examines a number of mechanisms for identifying and
closing issues, to the extent practicable, prior to the
receipt of the license application. These include the
effective use' of the pre-license application consultation
period, staff guidance, and rulemaking. Other mechanisms
considered include the use of partial initial decisions, a
multiple licensing board approach, the use of stipulations,
and the early identification of potential safety problems.
This section also includes a discussion of early approval of
the surface facilities for the repository through a Limited
Work Authorization (LWA).

The final category, "the appeal process," addresses the
issues of how much appellate review is required and who
will do it. Specific issues examined in this section are the
potential role of the appeal board, interlocutory review of
licensing board decisions, and application of the immediate
effectiveness rule.

Discussion: Under Section 114(d)(2) of the Nuclear Waste Policy Act of
1982 (NWPA), the Commission is required to issue a final
decision approving or disapproving the issuance of a
construction authorization no later than 3 years after the
application is submitted, although the Commission could
extend this deadline for twelve months for good cause.
The NRC staff believes the 3 year period for reaching a
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licensing decision on repository construction is tight.
Meeting this schedule depends on early and open
consultation between NP4C and DOE on the information that
will be needed for licensing and on DOE plans and
activities, and on the submission by DOE of a high quality
and complete license application. Given these assumptions,
the staff has evaluated various alternatives that would
streamline the ILIV licensing process without sacrificing
fairness and quality. Effective implementation of these
alternatives is also going to be dependent on the
cooperation of DOE, and on the participation of the States,
Tribal governments, and other interested persons.

In developing this paper, recommendations were considered
from DOE, the public, the electric utility industry, the
Atomic Safety and Licensing Board Panel ("Licensing
Panel"), and the Atomic Safety and Licensing Appeal Panel
("Appeal Panel"). For example, recommendations for
licensing reform, including several proposed by the
electric utility industry, were presented in a March 1986
report by the Subcommittee on Energy Research and
Production of the U. S. House of Representatives Committee
on Science and Technology entitled "Nuclear Waste Policy
Act of 1982: Progress and Problems" (Enclosure 2). Other
suggestions were proposed by the National Association of
Regulatory Utility Commissioners (NARUC) in an April 15,
1986 appearance before the Commission, and in a follow-up
letter to Chairman Palladino (Enclosure 3). An evaluation
of these and other alternatives is provided in this paper.
While a few of these alternatives are new, some are already
in the process of implementation.

The alternatives examined are confined to those that are
consistent with the basic licensing approach established in
10 CFR Part 60. For example, the staff did not consider
alternative dispute resolution techniques such as
arbitration, or the use of hybrid or informal adjudicatory
hearings, or the elimination of the existing "two-step"
licensing process for the repository (construction
authorization and license to emplace waste). These
alternatives were not considered because of the
Commission's long-standing policy on formal hearings and a
"two-step" licensing approach for the repository. The
Congress was cognizant of this policy in its deliberations
on the NWPA, and the expectation of the States and Tribes
is that this approach will not change.
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In the last several years the Commission has initiated
numerous reforms of the hearing process, including the
proposed amendments discussed below in Section I. C.. Tn
order to put the existing hearing process, and the HTJlI
proceeding, into some perspective for the Commission, the
staff has enclosed a timeline of the hearing process as it
exists today (Enclosure 4). However, this timeline
represents the minimum time required for hearing, and
most hearings run substantially longer. A proceeding of
the size and complexity as the HTW proceeding would have
a particularly high potential for a lengthy hearing if no
steps were taken to streamline the licensing process. For
example, as noted by the Licensing Panel, the HL
proceeding involves a facility whose cost will be
substantially greater than the average reactor facility, will
involve a multi-million document data base (approximately
thirty to forty times more documents than the average
reactor operating license proceeding), and will involve
substantially more and better funded parties than the
average reactor operating license proceeding.

In terms of the types of reforms that might prove most
effective, the staff believes that the greatest potential for
decreasing the length of the hearing process lies in
reforms related to the procedural aspects of the hearing
process. Although proposals for reducing or better
defining the issues to be litigated in the proceeding will
have an impact on the length of the proceeding, no matter
how few or contentious the issues in a particular
proceeding, the existing procedural aspects of the hearing
assure that a certain length of time will be involved. One
such reform, the development of a licensing information
management system and its use for discovery in the fILW
proceeding, is discussed below.

T. Streamlining The Hearing Process

A. Licensing Support System (LSS)

One of the most significant contributors to the length of
licensing review has been the time associated with sending,
receiving, and handling information and data. This is
true for docketed correspondence between receivers and
applicants, for discovery by the production of documents
and by interrogatories, and service of documents during
adjudication. Current technology for electronic storage,
retrieval, and mail could substantially reduce the time
needed for information processing.
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If the Commission is to reach its construction authorization
decision within the allotted time, it will be necessary to
facilitate the discovery process, as well as to reduce the
delays normally associated with the physical service of
documents. Hence, the information and data supporting a
DOE application should be made available to all interested
persons, to the extent practicable, before the application
is submitted and formal NPC review begins. This would
entail DOE development of a licensing information system
providing ready access to all pertinent documents. The
system would not involve the generation of new data, but
rather, would capture in electronic form all the data that
would normally be generated relevant to the licensing
decision. As such, it would serve as a means for efficient
management of the information to be used in the licensing
decision. To meet this intended purpose, all parties to
the licensing proceeding would provide access to relevant
data within their control by making the data available in a
standard electronic format for easy incorporation into a
centralized computer data base in the licensing information
system. The standardized electronic format will ensure
compatibility of information and data submitted by parties
to the licensing hearing. t would also eliminate the need
to re-key information and data into an NRC-accessible
system. The compatible information and data would then
be accessible to all interested parties (States, Tribes, and
others).

The staff proposes to implement this process through a
rulemaking which would require all parties to the HLIV
licensing proceeding to place all of their relevant
documents in the data base and to use the licensing
information data base for discovery purposes. Because all
relevant licensing information would already be available
through access to the L.SS, this type of process would
eliminate the traditional filing of first round discovery
requests and thus would eliminate accompanying search
times by the party from whom the records were requested.
It would also eliminate the mailing time associated with the
request and the response, and would substantially reduce
requests for extensions of time in the proceeding because
documents were not provided or because adequate search
time was not available. Furthermore, it would ensure, to
the extent practicable, the availability of data at the
earliest possible time, thereby facilitating the early
resolution of licensing issues. In SECY-86-133, the EDO
informed the Commission that the Staff intended to use the
process of negotiated rulemaking to develop the proposed
rule that would provide for the use of the LSS in the HLW
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proceeding. In SECY-86-308, the staff has recently
transmitted a proposal to initiate this negotiated rulemaking
for the Commission's review and approval.

The staff believes that Implementation of the LSS has the
greatest single potential for substantially reducing the
hearing time for the TLW proceeding. A preliminary
analysis of recent reactor operating license hearings show
that 30% to 50% of a typical four year hearing Is occupied
by the discovery process and the time expended on the
physical submission of documents. The staff anticipates
that the use of the LSS In the HLW proceeding should
substantially reduce the amount of time traditionally spent
on these aspects of the hearing.

B. EPA

Tn SCY-86-51, the staff set forth three rulemaking
options for developing NEPA review procedures to be used
in connection with the Issuance of a construction
authorization and license for a HLW geologic repository.
The rulemaking options would establish procedures and
criteria to govern the Commission's review and adoption of
the Department of Energy's environmental impact statement
(ETS) "to the extent practicable" as required by 114(f)
of the WPA. These rulemaking alternatives attempted to
balance the clear mandate of Congress to avoid duplication
of work (and expenditure of public resources) with the
independent responsibilities of the Commission to assure
compliance of the repository with the Commission's public
health and safety standards.

Under the approach recommended by the staff (Option 2 in
SECY-86-51), the NRC would conduct a review of the DOE
ETS and identify specific environmental issues addressed in
the DOE ETS which would be adopted and would not be
subject to challenge or change during ITRC review.
Traditional NRC practice would be followed as to
environmental issues that the Commission did not adopt;
i.e., independent analysis of those issues by the
Commission and litigation of those issues in the
Commission's licensing proceeding. This approach would
be implemented by conducting a rulemaking indicating the
procedures the Commission intended to follow in adopting
the DOE ETS and spelling out exactly how the adoption
determination would be made when the ETS was issued.
The staff recommended Option 2 as the most balanced
approach to the Commission's NEPA responsibilities under
§114(f) of the NPA. Commission approval of this
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rulemaking approach should reduce the time and staff
resources normally devoted to litigation on ETS issues in
the licensing proceeding. Adoption of Option 1 in
SECY-86-51 could substantially increase the Commission's
litigation risk in regard to the implementation of §114 of
the NIVPA. Adoption of Option 3 could seriously jeopardize
the Commission's ability to meet the three year statutory
timetable.

C. Regulatory Reform

Tn order to improve the licensing process, the Commission
recently issued a proposed rule that would amend certain
provisions of its rules of practice, 51 Federal Register
24365, July 3, 1986. The proposed revisions addressthe
admission of contentions, discovery against the NRC staff,
the use of cross-examination plans, the timing of motions
for summary disposition, and limitations on intervenor's
filings of proposed findings of fact, conclusions of law,
and appellate briefs. Although these proposed revisions
were directed primarily toward the licensing of nuclear
power plants, they would also be applicable to other
licensing proceedings conducted under 10 CFR Part 2,
Subpart G, including the HLW proceeding. The staff
believes that these proposals would achieve efficiencies in
the HLW licensing proceeding similar to those anticipated
for reactor licensing.

For example, the Licensing Panel has suggested, in the
context of raising the threshold for the admission of
contentions, that the Commission should require detailed
fact pleadings, or adopt some variant of Federal Rule of
Civil Procedure 12(b)(6). This approach would revise the
Rules of Practice to require more factual specificity n all
pleadings, including contentions. However, the proposed
regulatory reform amendments, cited above, already
include a proposal for raising the threshold for
contentions. Proposed 10 CFPR 2.714 would require the
proponent of the contention to supply information showing
the existence of a genuine dispute with the applicant or
the NRC staff on an issue of fact. The showing must
include references to the specific portions of the
application which are disputed. The contention must be
supported by a concise statement of the alleged facts or
expert opinion, together with specific sources and
documents of which the petitioner is aware, which will be
relied on to establish the facts or expert opinion. The
purpose of the increased threshold is to sharpen the
issues in dispute throughout the pre-hearing and hearing
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phases and to ensure that the resources of all parties are
focused on real rather than imaginary issues. The staff
believes that this proposal is particularly appropriate for
the HLW proceeding, which requires the resolution of many
complex issues within a specific period of time.

In addition, the Administrative Conference of the United
States (ACUS) has recently recommended that agencies
should adopt evidentiary regulations applicable to
adjudications that clearly confer on presiding officers
discretion to exclude unreliable evidence and to use the
weighted balancing test in Rule 403 of the Federal Rules of
Evidence (FRE), which allows exclusion of evidence the
probative value of which is substantially outweighed by
other factors, including its potential for undue
consumption of time. ACUS Recommendation No. 86-2, 51
Fed. Reg. 25641, 25643, July 16, 1986. Although it is the
FII.C'8 well-established practice to use the FRE as
guidance, the practice Is followed less by some boards
than others. The Licensing Panel believes there would be
an advantage to codifying the practice of using the FRE as
guidance, particularly Rule 403. In the view of the
Licensing Panel, codifying the FRE as advance guidance
for litigants would provide predictability in the HLVI
proceeding.

However, as noted by the Appeal Panel, the Commission's
Rules of Practice already authorize and direct the boards
to exclude unreliable, unduly repetitious, cumulative, and
"time-wasting" evidence. Promulgating a regulation to
"codify" this practice is unnecessary, and may actually
cause a board to exclude more evidence at the outset of
the hearing than it would otherwise, thereby providing
more issues for appellate or judicial review. It may be
more efficient In the long run to admit more evidence
initially and give it appropriate weight later as part of the
decision-making process. Finally, the Commission, in its
order establishing the HLW proceeding, can make explicit
reference to the use of existing case-management
techniques, such as those on the exclusion of evidence, to
ensure their application.

IT. Early dentification And Closure of Issues

DVM High-Level Waste Program Five Year Plan FY86-FY9O
(Enclosure 5) calls for the development and implementation
of a systematic process for identifying, examining, and
closing issues to the extent practicable prior to the receipt
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of the repository license application. The process includes
mechanisms for the dentification, prioritization, and
resolution of issues; focusing technical meetings and
technical positions on issue resolution; assuring active and
effective participation by affected States and Tribes;
identifying issues that are ripe for early closure; better
definition of issues through the issuance of Staff Technical
Positions (STP); and formal closure through rulemaking or
possible early litigation of selected issues. This process is
designed to reduce the number of, and to better define,
the ssues that will be litigated during the licensing
hearing.

A. Pre-Licensing Consultation

The principal means for the early identification and
resolution of issues is through pre-licensing consultation
with DOE, States and Tribes. During this period, generic
and site specific Issues are identified through our ongoing
consultation with DOE, States, and Tribes, and staff
reviews of DOE data or documents (e.g., Environmental
Assessments, Site Characterization Plans) or other
documents bearing on the repository program. This
ongoing consultation and review process helps to ensure
the early identification of potential licensing issues so that
they are addressed by DOE's site characterization
program. As part of the above process, an open item
tracking system is currently being developed to track and
document the status of the resolution of issues.

This process provides a mechanism for focusing NRC/DOE
interactions and NRC action on the dentification of critical
issues; the extent of uncertainty associated with a
particular issue; potential information needs; alternative
approaches to addressing an issue; and to the extent
practicable, on formal closure of issues. NRC IDOE
meetings, which solicit the active participation of States
and Tribes, are scheduled on these issues. Minutes are
drawn up at the close of these meetings to document the
progress towards resolution of the Issues, the extent of
agreements or disagreements, as well as any further
actions needed to resolve the Issues. The staff intends to
implement closure of these issues through the development
of formal Staff Technical Posit- ans and through rulemaking.
Tt may also be possible to se the consensus developed
through the pre-licensing pocess as a basis for later
stipulations by the parties (see Section IT F).

B. Staff Guidance
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Staff Technical Positions (STP's) provide a means to 1)
establish TRC's technical positions and provide guidance to
DOE on strategies and methodologies acceptable for
demonstrating compliance with NRC regulations, and 2)
move toward resolution of particular issues. The process
of developing an STP assures that the topic is open to
public review in order to obtain input and strive for
consensus from the technical community, interested
parties, and other targeted groups. Draft STPs are
noticed in the Federal Register and also forwarded to
interested parties and targeted groups for comment.
Comments received on a draft STP are considered in the
development of a final position. The final STP will
formally document any consensus between DOE, NRC,
States and Tribes relative to the issue(s) under
consideration. The staff has developed a number of draft
and final STPs on such issues as the items and activities
that are subject to the quality assurance requirements in
10 CR Part 60, the interpretation of the disturbed zone
concept In 10 CFR Part 60, the waste package reliability
analysis, design information needs in the site
characterization plan, and the licensing assessment
methodology for the HLW repository.

Traditionally, the use of technical positions and regulatory
guides has been intended to provide guidance to licensees
and license applicants concerning what information the
staff will require for review of the license application,
what standards will be employed in the staff review of a
license application, and those methods that the staff finds
acceptable for Implementing the general criteria found in
the NRC regulations. As such, this guidance makes the
licensing process more efficient. However, the existence of
formal NRC guidance does not preclude a licensee or
license applicant from utilizing a method different from that
contained in the guidance document to demonstrate
compliance with the regulations. Tt also does not preclude
other parties in the hearing from challenging the way that
the guidance documents interpret the regulations, or
otherwise demonstrating that the methods approved in the
guidance documents are inadequate. Therefore, it may be
advisable to close selected key issues out through
rulemaking, rather than through the use of staff technical
positions.

C. Rulemaking

In order to resolve selected major Issues more formally
prior to the licensing hearing, the Staff plans to use
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rulemaking where appropriate. Unlike staff technical
positions, the regulatory approach set forth In the
Commission's rules generally cannot be challenged In a
licensing proceeding. Therefore, rulemaking can provide
more certainty in the early resolution of technical issues.
However, rulemaking is more resource-intensive than the
development of staff guidance, and requires longer
lead-times for resolution. Issues closed in this manner
must be mature, and important enough to make the
investment of time and resources worthwhile. The staff is
In the process of identifying, on a systematic and
continuing basis, Issues that are appropriate for resolution
through rulemaking. Although some concern has been
expressed by the Licensing Panel over the time required
for rulemaking, past practice demonstrates that disciplined
rulemaking efforts can be completed in a timely manner.

Possibilities for rulemaking include the methodology for
demonstrating compliance with the EPA standard, and
waste package compliance. For example, the Commission's
regulations in 10 CFR Part 60 now establish design
requirements for the HLW waste package. A rulemaking to
establish more specific criteria on the methodology for
compliance with the waste package requirements would not
only contribute to a more efficient hearing process, but
would also allow DOE to proceed with more certainty in the
design of the waste package.

D. Partial Initial Decision

It is also possible to use the mechanism of partial initial
decisions by the Licensing Board for the early and
systematic closure of issues. Partial nitial Decisions are
typically used by the Boards to reach a decision on
discrete issues in the hearing after the complete license
application Is filed. Use of a Partial Initial Decision after
the complete application is filed would achieve efficiencies
in the hearing process. n the promulgation of the final
rulemaking on the technical criteria in 10 CR Part 60, the
Commission recognized the desirability of Partial Initial
Decisions when It stated that the identification of
anticipated and unanticipated processes and events under
10 CFR Part 60 will have such a pervasive effect on the
design basis for the repository that--

... rulings made in the course of construction
authorization hearings on the scope of anticipated and
unanticipated processes and events be separately
identified by the presiding officer and certified to the
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Commission for interlocutory review... 48 Fed.Reg.
28195, 28200, June 21, 1983.

Partial nitial Decisions could also be used to close out
selected issues In advance of the full license application
being submitted by DOE. Used in this manner, selected
issues could be eliminated from the hearing before the
three year decision period begins. However, use of
Partial nitial Decisions in this manner would require the
early filing of a portion of the license application, selection
of parties, filing of contentions on the particular issue
involved, and discovery on those contentions. Therefore,
the issue to be decided would need to be mature enough
for consideration, with site characterization having
provided sufficient information on the issue. In addition,
if the Issue was dependent on other repository licensing
issues that could only be addressed after the full
application was submitted, then the Issue could not be
resolved without taking these interdependencies into
account. This approach would require a revision to
Commission regulations to provide for early convening of
the licensing board and to establish criteria for what types
of issues could be considered.

However, use of the Partial nitial Decision before DOE
submits Its completed license application could have
adverse consequences. For this first-of-a-kind facility,
with its technical complexity and uncertainty, it would be
advisable for the Commission to adopt a conservative
approach to the review of the license application, and to
defer any adjudication of issues until a complete license
application Is submitted. This would allow each issue to be
reviewed in the context of the total information submitted
in the license application, and for the staff and the
licensing board to be fully aware of the interrelationships
among the various segments of the license application and
the etent of the gaps and uncertainty in the total
information submitted. In addition, because of the high
visibility of the HLW program, the submittal of the license
application in increments could place a distorted focus on
the first issues brought to hearing, causing more NRC,
DOE, and ntervenor resources to be expended than
ordinarily would have been devoted to those Issues. It is
also possible that the hearing on the Incremental issues
would proceed slowly, leading to later coordination
problems when the full application was submitted. Early
filing would also cause the ex parte rules to apply to any
portions of the application tat were in adjudication. This
would constrain the Commission from having the benefit of
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viewing these issues in the context of its periodic
comprehensive review of pre-licensing issues.

Based on the current DOE Project Decision Schedule, the
use of Partial Tnitial Decisions before the complete license
application is' submitted may be impractical in light of the
time remaining before the DOE license application is filed.
Assuming that some amount of site characterization is
necessary to gather sufficient information on the particular
issue to be closed, there will not be much time before the
full DOE license application is due in 1991. Therefore, it
may not be feasible, and could be counterproductive, to
initiate a Partial Tnitial Decision process during this time
period. Finally, other alternatives such as rulemaking may
provide a satisfactory method for resolving certain issues.

Although the Appeal Panel agrees that the use of Partial
Tnitial Decisions before DOE submits its completed
application would be risky, the Licensing Panel believes
that an early and segmented DOE license application is
desirable so that issues can be heard as documentation is
completed. The Licensing Panel cited waste package
compliance, and ETS issues as examples of where a
segmented, early application could be filed.

E. r.lultiple Licensing Boards

A new approach suggested by the Licensing Panel is the
creation of a "Managing Board" to coordinate multiple
licensing boards. The Appeal Panel also endorses the use
of multiple licensing boards. Each board would decide
different issues and the "Managing Board" would have
primary responsibility for: (1) issuing the final nitial
Decision; and (2) management responsibility for the entire
case. Multiple boards have been used successfully in
reactor licensing, and the addition of the Managing Board
concept would complement the use of Partial nitial
Decisions in the HLW proceeding. However, as noted in
the discussion of Partial Initial Decisions, the effective use
of Partial Initial Decisions and multiple boards will be
dependent on the extent to which it is feasible to segment
the HLW licensing issues. The Commission should establish
the multiple board framework by specifically addressing
this issue in its order establishing the HLW proceeding.

As part of the hearing management process, the Managing
Board could develop a number of pre-trial management
orders that could make the hearing process more efficient.
Pre-trial orders could be issued on such subjects as
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defining and redefining issues in detail and certifying them
as ready for hearing, establishing lead counsel and liaison
counsel, and procedures for obtaining stipulations on
various issues. Such orders are within the authority of the
presiding officer under 10 CFR 2.718. However, such
orders must be consistent with the other specific
requirements in the Rules of Practice, including for
example, the anticipated rules governing the use of the
Licensing Support System for discovery purposes.

F. Stipulations

10 CFR 2.753 permits stipulations as to facts in a licensing
hearing after the license application has been docketed.
Agreement of all parties to comprehensive stipulations can
avoid time-consuming evidentiary hearings on some issues
and the resulting delay and costs. The staff anticipates
that its attempts to resolve selected issues during the
pre-licensing phase, and to develop consensus among the
interested parties on these issues, can profitably be used
to reach agreement on stipulations which ill reduce delay
in the licensing proceeding.

G. Early Identification of Potential Safety Problems

Tn an April 15, 1986 appearance before the Commission,
and in a follow-up letter to Chairman Palladino of June 18,
1986, the National Association of Regulatory Utility
Commissioners (NARUC) recommended that the Commission
explore the feasibility of "a more continuous type of
licensing process" where the NRC Staff would
"continuously follow the progress of DOE, reviewing and
signing-off as identifiable tasks are completed by the DOE
thus eliminating delays that could lead to expensive
retrofits . " The Commission's discussion with NTARUJC on
this issue focused on the identification of potential safety
deficiencies and how this could eliminate delay in the
licensing of the repository.

The staff does intend to monitor the progress of DOE after
a construction authorization is issued to ensure compliance
with Commission regulations and construction authorization
conditions, as well as to avoid future compliance problems.
In terms of ensuring that potential safety and licensing
problems are identified and addressed well before the
Commission's decision on the license to emplace waste at
the repository, 10 CFR 60.32(b) now provides for' the
incorporation of provisions into the construction
authorization requiring DOE to furnish reports on any data
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about the site obtained during construction which are not
within the predicted limits upon which the facility design
was based, and on any deficiencies in design and
construction, which, If uncorrected, could adversely affect
safety at any future time.

11. Early Approval of Surface Facilities

DOE had initially planned to obtain an LWA from the
Commission for the HLW repository. The LWA envisioned
by DOE would enable it to excavate additional shafts,
construct the waste receiving building, and conduct some
limited underground construction. Based on subsequent
analysis by the IP.C staff, DOE abandoned this proposal.
A summary of the legal and technical analysis of the LWA
alternative Is provided below for the Commission's
Information.

Commission regulations in 10 CFR 50.10(c) prohibit the
commencement of construction of a production or utilization
facility until a construction permit has been Issued.
Commencement of construction includes any clearing of
land, excavation or other substantial action that would
adversely affect the environment of the site, but does not
Include pre-construction monitoring activities necessary to
establish background environmental values.

The Commission's regulations In 10 CFR 60.3(b) contain
similar restrictions in regard to a HLW repository.
However, unlike the regulatory framework for the HLW
repository, Section 50.10(e) of the Commission's
regulations authorizes the granting of a LWA to permit
certain site preparation activities to occur before a
construction permit is granted. Provision of an LWA is
currently limited to utilization facilities, and does not
extend to any other type of Commission license. Section
50.10(e)(1) authorizes the Issuance of what is commonly
referred to as an "LTIA-1" for site preparation activities
such as the construction of temporary access roads,
excavation for facility structures, the construction of
service facilities such as sewage treatment plants, and the
construction of structures, systems and components that
will not eventually be involved with accident prevention or
mitigation. Section 50.10(e)(2) authorizes the issuance of
what is commonly referred to as an LWA-2" for the
installation of structural foundations for structures,
systems, or components which prevent or mitigate the
consequences of accidents. An "LWA-1" may only be
issued after the licensing board, in a separate hearing,
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has made all of the NEPA findings required by 10 CFR
Part 51 of the Commission's regulations for a construction
permit and has determined that there Is reasonable
assurance that the proposed site is a suitable location for
the facility in question. In addition to these findings, an
"LWA-2" may be Issued if the licensing board determines
that there are no unresolved safety issues related to the
additional work that is authorized.

The NWPA neither prohibits nor mandates the use of an
LWA in the Commission's repository licensing process.
However, the broad authority provided in the Atomic
Energy Act over nuclear materials would allow the
Commission to extend the LWA concept to a licensing
proceeding to receive or possess source, special nuclear or
byproduct material at a geologic repository. The
procedures in 10 CFR Part 60 do not currently provide for
a LWA. Specifically, 10 CFIt 60.3(b) prohibits DOE from
commencing construction until it obtains a construction
authorization from the Commission. Tn language
transferred verbatim from 10 CFR 50.10(c) "commencement
of construction" is defined in Part 60 as the clearing of
land, surface or subsurface excavation or other substantial
actions that would adversely affect the environment of the
site.

Tn the development of the 10 CFR Part 60 rule, the
Commission explicitly considered the type of activities that
would be permitted prior to the Commissions's Initial
licensing decision and did not provide for an LWA. Under
the Commission's Proposed General Statement of Policy,
which outlined the proposed procedures for the licensing
of geologic repositories for high-level radioactive waste,
only surface exploration combined with some test borings
would have been permitted prior to the Commission's
issuance of a construction authorization or a provisional
construction authorization. 43 Fed. Reg. 53869, November
17, 1978. After further review of this issue, the
Commission determined that exploration and in-site testing
at depth should be allowed prior to the issuance of
construction authorization. 44 Fed. Reg. 70408, December
6, 1979. Tn arriving at this position, the Commission
noted that the incremental costs for these activities would
be small, in the context of overall project costs for a
repository, and implied that such Increased financial
Investments and institutional commitments were warranted
only because of the substantial improvement In the quality
of available data that could be expected. While the
character of DOE activities under an LA is unclear, there
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would appear to be no comparable benefit in terms of
Improved data for licensing. As the above commentary
indicates, the Commission heretofore has not been
favorably disposed to the concept.

In addition, establishing LWA procedures may not provide
substantial time savings because of the required hearing
on site suitability and environmental issues. Traditional
LWA criteria require the completion of the final ETS and a
hearing and favorable decision on all the NEPA findings of
10 CFR Part 51. In the licensing of a first of a kind
facility, these will be difficult issues and the hearing
process could occupy a substantial amount of time. The
Commission's ultimate approach to the implementation of its
NEPA responsibilities in HLW licensing (see Section T.B.)
would affect this process. For example, a decision by the
Commission to adopt the DOE ETS in its entirety, although
not the approach recommended by the staff in SECY-86-51,
would foreclose litigation of NEPA issues in the licensing
hearing. In this case, the traditional LA criteria would
be superfluous. If the Commission adopted the staff
recommendation, which allows for partial adoption of the
DOE ETS, the number of issues to be addressed in the
LWA hearing would be reduced to the extent of the
Commission's adoption. Finally, the potential exists for
the work performed under an LA to adversely affect the
satisfaction of the performance objectives in 10 CFR Part
60, or to necessitate costly mitigation measures.

It should also be emphasized that 10 CFR Part 60 would
now permit DOE, prior to submitting the license
application, to pursue all activities related to site
characterization and other pre-construction monitoring and
investigation necessary to establish background information
related to the suitability of the site. This could include
many site preparation activities such as the clearing of
land, the construction of roads and support facilities, and
the sinking of exploratory shafts, that will ultimately
prove useful in expediting the construction of the
repository.

The same considerations discussed previously on the LWA
concept would also apply to the proposals that the
Commission consider surface facility construction at the
start of the licensing hearing. A favorable Partial Initial
Decision could then allow surface facility construction to
begin in advance of the final decision on construction of
the entire repository. This post-license application
alternative was recommended by the industry in testimony
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before the Subcommittee on Energy Research and
Production (Enclosure 6). As with the LWA, this
alternative would require both submission of a complete
license application for the entire repository, and revision
of the Commission's regulations to explicitly provide for
this procedure.

HTT. The Appeal Process

The Commission has not yet determined the specific
procedures for appellate review of the licensing board's
initial Decision. The existing requirements in 10 CFR Part
2 only specify that the decision of the presiding officer
shall not be immediately effective. 10 CFR 2.764.
Because this is not a 10 CFR Part 50 proceeding, the
licensing board decision could not be appealed to an appeal
board under the existing regulations, unless specifically
directed by the Commission. 10 CFR 12.785. Therefore,
the issues of how much appellate review is required or
desirable, and who will do it, still remain to be
determined.

One option for appellate review s to not involve an appeal
board in the review process, and provide for direct review
of all appeal issues by the Commission. The
non-involvement of the appeal board is the situation that
exists under current rules, and will remain as the status
quo, unless the Commission specifically directs an appeal
board to hear and decide any appeals from the licensing
board decision on the HLW repository. Providing for appeal
board involvement obviously adds more time to the
licensing process. However, use of the appeal board would
provide a careful, detailed review of the hearing record.
This would facilitate Commission review and should also
serve to reduce the litigative risk, of the Commission's
ultimate licensing decision being overturned on judicial
review. The additional time devoted to appeal board review
could be mitigated by allowing the licensing board's nitial
Decision to become immediately effective.

As noted above, 10 CFR 2.764 specifies that the decision
of the presiding officer will not be immediately effective.
The Commission could revise this policy to provide for
immediate effectiveness of the licensing board decision.
This would permit compliance with the three year statutory
timetable while allowing appellate review to proceed at a
more deliberate speed. in this regard, requests for a
stay of the licensing board's decision should go only to the
Commission and not both to the Commission and an appeal
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board. This approach has the dvantage of removing the
time period necessary for appellate review from the three
year statutory license review period. This would Increase
the possibility that the Commission would meet the
statutory requirement, and would also allow careful review
of the licensing board decision before the Commission's
final review. However, it also entails revision of a
long-standing Commission policy that is based on the
desirability of having the Commission itself examine the
construction authorization decision on its merits before
allowing DOE to proceed with construction. However, as
with the use of the immediate effectiveness rule in reactor
licensing, it will be possible for parties to request a stay
of the Initial decision. Tf the Commission decides to adopt
this approach, the staff anticipates that a process similar
to that recommended in SECY-86-296 concerning the
Commission's immediate effectiveness procedures, would be
used to implement this approach.

The Commission could opt to omit formal partial initial
decisions and appeals entirely by receiving only "findings"
from the licensing board and reserving the issuance of the
final decision to itself. This would eliminate the formal
appeal stage entirely, but would require close monitoring
of the licensing proceeding by Commission representatives.
This approach would be a new and untested method for the
Commission. As such, there would be considerable
uncertainty as to the effectiveness of this approach. Tt
would also necessitate detailed review of the entire
licensing board record by the Commission, requiring
substantially more resources and time than would normally
be expended by the Commission.

The Commission's regulations now prohibit interlocutory
appeals from licensing board decisions. 10 CFR 2.730(f).
There would be a benefit in suspending this prohibition
for the HLW proceeding for certain categories of issues.
Requiring parties to appeal the admission or rejection of
contentions, as well as summary disposition rulings, at the
time those decisions are made, rather than at the
conclusion of the proceeding, would have obvious benefits.
The litigation of improper issues would be minimized, and
issues wrongly excluded would be identified and remedied
before the hearing is closed and licensing action is taken.
Tt would also keep the appellate process more in step with
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the evidentiary hearings. As noted previously in the
discussion on Partial Initial Decisions, the Commission, in
the Supplementary nformation to the rulemaking on the
final technical criteria in 10 CFR Part 60, did contemplate
that licensing boardt decisions on the identification of
anticipated and unanticipated processes and events would
be certified to the Commission for interlocutory review.
However, unless the Commission is prepared to review the
many anticipated interlocutory appeals on such issues as
the admission of contentions, providing for appeal board
review of the licensing board decision would be a
necessary complement to the suspension of interlocutory
review.

Conclusions: Based on suggestions from various sources knowledgeable
in the hearing process, the Staff has identified and
evaluated several approaches for streamlining the HLW
licensing process. After evaluating these approaches from
the perspective of which approaches offer the most
potential for ensuring that the statutory review schedule is
met in a cost-efficient manner, the staff has concluded
that the development of the Licensing Support System,
adoption of Option 2 in SECY-86-51 for implementation of
the Commission's NEPA responsibilities, and the resolution
of issues through rulemaking are the approaches that the
Commission should pursue in the pre-license application
phase. Accordingly, the staff has recommended that the
Commission approve the recommendation in SECY-86-308 on
the use of negotiated rulemaking to Implement the use of
the Licensing Support System, and the recommendation in
SECY-86-51 on the implementation of the Commission's
NEPA responsibilities. n terms of using rulemaking to
resolve selected issues, the staff is currently in the
process of identifying those issues which are appropriate
for resolution through rulemaking. The Commission will be
informed of any issues considered suitable for resolution in
this manner.

For the post-license application phase, the Commission
could endorse the concept of the use of Partial nitial
Decisions, final adoption of the proposed rule on
regulatory reform, and multiple hearing boards. n
order to facilitate the soundest decision-making
process, the Commission could provide
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for appeal board review. However, to allow for both appeal
board review and meeting the statutory timetable, the
Commission should revise the regulations to provide for
immediate effectiveness of the licensing board decision.

The staff does not believe that the use of Partial nitial
Decisions before the complete license application is filed,
generic adoption of the Federal Rules of Evidence, or the
initiation of LWA procedures, are satisfactory approaches
for streamlining the licensing process.

The staff is aware that it is possible to place the emphasis
on other combinations of approaches than those
recommended by the staff. For example, among the
suggestions made by Judge Cotter of the Licensing Board
Panel, is that the Commission establish a two-part HLKS
Task Force to manage the LW licensing process (page 3,
Cotter Memorandum, Enclosure 7). One segment of the
Task Force would manage all pre-application issues, and
the other segment would manage all hearing issues. Each
segment would hold bi-weekly meetings, and the head of
each segment would report monthly to a "lead"
Commissioner, as well as meeting with Mr. usche and
DOE.

The staff is sympathetic to Judge Cotter's objectives of
keeping the Licensing Panel informed, and ensuring the
coordination of activities among all affected elements of the
HLW program. However, the staff believes that these
objectives could be achieved without the creation of a new
bureaucracy, with the attendant problems of duplication of
resources, overlapping responsibilities, and potential
conflicts. In addition, an approach which promotes and
formalizes the role of the Licensing Panel in pre-application
issues, especially where interaction with DOE is involved,
carries a substantial risk of tainting the credibility and
neutrality of the licensing board(s) that will ultimately
adjudicate the HLW licensing issues. Finally, the staff has
already established an ongoing dialogue with DOE, and
regularly briefs the Commission on the overall HLIV
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program. Tn order to keep the Licensing Panel informed,
as well as to solicit its input, the staff will periodically
brief the Licensing Panel on all issues which may affect
the hearing process.

William C. Parler
General Counsel

ctor Steflo, Jr,
Executive Director for Operations

Enclosures:
1. June 12, 1986 Commission Memorandum to EDO and OGC
2. March, 1986 Subcommittee Report
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5. DW-1 Five Year Plan
6. Tomonto Statement Before Subcommittee
7. October 7, 1986 Cotter Memorandum to Olmstead
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OPTIONS FOR REPOSITORY LI NSING REFORM

FROM:

SUBJECT:

I would like you to prepare a paper to consider alternative
approaches to the licensing of a high-level waste repository and
develop staff recommendations in this area. In so doing, please
consider any industry or public recommendations for improvements
in the repository licensing process and prepare a legal analysis
and technical feasibility of the option suggested by some to
license separately the surface-handling facilities.

Please submit your report and analysis within 60 days.
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Commissioner Bernthal
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Chairmen
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Dear Mr. Pal ladino:

The enclosed Subcommittee report on the "Nuclear Waste Policy Act of 1982:
Progress and Problems" contains the SubcommitteeIs findngs and recom-
mendations concerning the DOE and NRC's mplementation of the law. I
would hope that the Nuclear Regulatory Commission would mplement the
recommendations of the Subcommitftee without further direction from the
Congress. Also enclosed is a copy of the hearing record for your use.

I would very much appreciate receiving the Commission's comments on this
report and specifically on whether or not the recommendations will be
Impl emented.

Thank you very much for the Commission's cooperation and assistance n the
Subcommittee's oversight activities. I look forward to working with you
to ensure a successful Nuclear Waste Disposal Program.

Sincerely,

MARILYN LLOYD, ChalrmanT
Subcommittee on Energy

Research and Production
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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTAiTiVES,
COMMTE ON SMENCE A10 TECHNOLOGY,

Washington, DC March 1986.
Hon. Dor FuQuA.
Chairman. Committee on Science and Technology, House of Repre-

sentatives. Washington, DC.
DEAR MR. CHARMN: I am forwarding herewith a subcommittee

report dated March 6. 1986 n the "Nuclear Waste Policy Act of
1982: Progress and Problems." The report contains findings, recom-
mendations. and a summary of hearings held by the Energy
Research and Production (ERP) Subcommittee on November 6 and
, 1985.
The report contains findings and recommendations in ten policy

areas concerning the implementation of the Nuclear Waste Policy
Act of 1982. The ERP Subcommittee emphasized its commitment to
these recommendations by amending the proposed FY 1987 budget
for the Department of Energy (DOE) with specific directions to the
DOE to carry out the recommendations. Once instituted, these
recommendations can and will improve the administration of the
Nuclear Waste Policy Act of 1982.

I hope that this subcommittee report will be of significant value
to the Committee and the Congress, as well as the States. Indian
tribes, and other parties who are involved with the implementation
of the Nuclear Waste Policy Act of 1982.

Sincerely,
MOLYN LwoyD,

Chairman. Subcommittee on Energy Research
and Production.
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Findings

= ~~1.0 Scedule

ndings: .

The subcosmittee finds that the WE has not adequately planned and
- '. controlled the various activities In.tne rogra to meet DOE's n

schedules a wll s the deadlines set forth n the Waste Act.

The subcommittee finds that two ontributing causes of this planning
and control probles nclude DOE's hesitancy to (1) fully engage In
early and timely consaltation and cooperation with the states and
Indian tribes, and (2) to adequately asipn or contract for necessary
staff support n its early Iplementation of the Waste ct.

The subcomm ttee finds that the DOE has failed to devote adequate
attention to identifying costs of Its various actions In the program
so they can be weighed.

Recommendations:

The Department of Energy should nstitute new managevent controls to
enforce better scheduling compliance.

The OE should dentify costs flowing from programmatic decisions in a
timely anner.

The WE should examine whether improved staffing allocations within
the prograa office should be ade or whether additional support
contracts should be negotiated.

The. Department ot Energy's Office of Commercial adioactive Waste
Management has made significant strides in managing the asts program
since the Waste Act was enacted. However, the lack of a progrna-wide
planning and control system indicates that program management can and
should be improved to better achieve goals which the Congress set in
enacting the Waste Act.

The General Accounting Office (GAO) has pointed out that DOE has
failed to meet ts own schedules for program accomplishments which
already had been scheduled much later than the goals set forth n the
Waste Act. DOE dismisses GAO's findings as undue ephasis on a few
early deadlines missed" and focuses on DOE's stated goal of meeting
the other requirements of the act dealing with processes. Ruache
emphasized the trade-off decisions required between meeting schedules
and the quality of the final products." This position, however, does
not recognize the fact that Congress, in aking the goals mandatory,
decided how much time should be devoted to each particular activity n
order to produce a quality product. The Impact s not just a "few
early deadlines" aissed, but rather the delays are beginning to
cascade through the entire schedule mandated by Congress. This
cascading effect has only been acknowledged in part by DOE. For
example, final site selection for the first repository is now

(1)



2

scheduled for 1991, tour years after the 1987 date in the Wastfr Act.
The downstream eftects, however, have been anticipated by a diversity
ot others like OTA, GAO and the Xational Association ot Regulatory
Comssioners. The Implication, as Anderson noted, Of these issed
deadlines s a substantially longer disposal project.'

One contributing cause of DOE's failure In planning and control
relates to an understandable hesitancy to fully implement the
consultation and cooperation provisions of the Act relative to the
lnvolvement Of the states and tribes in the program. Loux emphasized
this point In concluding that If DOE'had nvolved the states early on
in their planning for the prograi, DOE could have sgnificantly
reduced the time needed for any of their program decisions. This
comment could be a sham criticisi, but It s plausible that DOE could
have avoided 20,000 comments on the draft environmental assessments if
it had adequately consulted with the states and tribes prior to
publication of the EAs.

A second contributing cause to DOE's failure in planning and control
involves inadequate attention to the cost of planned program actions
as a decisional factor in determining program strategy. Delays In
implementing the program schedule mean increased osts, as with any
other activity conducted In the marketplace. This factor could be
partly addressed by establishing a management control system, which,
to DOE's credit, it is doing. As Anderson noted, such a system should
be DOE's primary monitoring tool and it is disconcerting that DOE has
not yet developed t. Additionally, DOE should strive to Include cost
analyses when announcing any program revisLons. Because these
fundamental control analyses have not been done, Anderson concludes
that ost simply s not a decisionaL factor in the DOE program
planning."

Another related management problem concerns Inadequate statfing of the
program office as evidenced by the competition or staft attention
among critical path or important program activities. For example,
Fultz noted that DOE diverted staft away from completing the sslon
plan for several months In order to complete the draft environmental
assessMents. The subcomittee observes that this same competition for
staff time has caused a delay In the preparation of the site charac-
terization plans for the first repository sites, which ust be cm-
pleted before DOE can begin to sink shafts at the potential sites.
Program office staff were directed to tinish work on the evironaental
assessments for the three sites prior to conducting work on the site
characterization plans. Because the site characterization plans will
not be complete at the time of the expected presidential decision se-
lecting the three sites r characterization. DOE will be forced to
delay sinking the mine shafts for about 6 months.

Inadequate staffing is also the apparent reason for the DOE's lack of
timely preparation of the Waste Act's fundamental management tool, the
project decision schedule. The Science Committee noted In its report
an this legislation that the ecision schedule s an important
management tool that should be fully utilized by the Secretary....'
After two years, the DOE has yet to publish the final scheduling

I
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document which can be used as an aid in measuring success or failure
at DOE'S program management. The Subcommittee agrees with Toonto's
comment that DOE'S copliance with this requireient of the Waste Act
continues to be disappoLnting," and s certainly occurring later than

the Subcommittee anticipated.

Additionally, DOE has declined to nclude ilestone charts for Its own
actions in the draft project decision schedule despite the fact that
Congress wrote n the law that this anagement document s to "portray
the optimum way to attain the operation of the repository" and t
shall nclude "a sequence of deadlines for all Federal agencies."
Although neither the law nor the reports dealing with t specifically
refers to DOE, It nevertheless, s the primary federal agency
responsible for achieving the operation of the repository. Its
proposed actions should, therefore, be included ln the project
decision schedule. The subcommittee believes that the delay n
preparing the project decision schedule has hindered both the proper
management of the program and outside evaluation of the DOE's
performance.

2.0 Consultation and Cooperation

Finding: Tm DOE has not adequately implemented the onsultation nd
cooperation provisions of the Waste ct.

Recomendation: The DOE should nstitute a new policy on state and
tribe participation to bring these parties into the process of
decision making prior to any formal publication by the Department of
Energy of ts draft decisions on program matters.

The weight of the testimony points to the fact that DOE Ls not
significantly and substantively involving the states and tribes in the
process of decision making at an early enough time to assure their
participation as full partners n the process. The Interior Coaittee
noted n its report on the Waste Act that agreements were anticipated
regarding the states' and tribes' participation In declsionsaking
(sic)." An objective analysis would seem to suggest that participa-
tion n decision aking should be ore than simply responding to DOE's
proposals. The Department of Energy should be willing to form dscus-
slon panels on the various ssues for which they have been delegated
responsibility. At a minimum, these discussion panels should nclude
representatives of all nterested state and tribal parties. Obvious-
ly, DOE will need to maintain the authority to reach a final settle-
ment of all Issues discussed within the panels. However, the early
participation of the states and tribes n the decision-caking process
will hopefully, lead to a better understanding of the issues by DOE and
to their appropriate resolution.

One ndication of the problems n the approach that DOE has taken, is
the number of comments that have been received oan the draft program
documents It has issued. The DOE received and evaluated 20,000 coa-
ents concerning the draft environmental assessments comments, which

seems to indicate that DOE did not anticipate the issues that were the
subject of so any comments. DOE provision for arler participation
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by the tates and tribes could have significantly reduced the numbe
of eousents that DCC had to *valuate.

The DOE responded to questions In January that, to "3*soL1 extent, I
is now nvolving the nterested states and tribes prior to publishin
draft progra documents. This effort should be expanded to al.
substantive program documents.

All of the articipating states and tribes art opposed to locating a
repository within their urisdictions. It would, therefore, be east
to dismiss their criticisms o the program as sisply attempts to slot

- - the program down and thereby Indefinitely postpone decisions on a po-
tential repository within their tates. Certainly, this appears to e
the ce in many iistances.- For example, all the states and tribes
insist that only the "best site in the country ay chosen tor the re-
pository; not just an acceptable or adequately safe site. They insist
that this Is what Congress ntended, despite the fact that Congress
serely referred n the Waste Act to the suitability" of the site and
the selection of one site considered qualified" for a repository.
The Waste Act nowhere refers to the "best" site. As another example,
Nevada's Governor ryanr has made it perfectly clear that he i op-
posed to locating a repository in his state under any circumstance.

The states and tribes must nevertheless be accorded some credibility
In their criticisms of the DOE's anagesent of the program. They are
the parties working with DOE and all of then report that they are not
involved in a eaningful way in program decisions. Although the rec-
ord shows that D has tried to deal with the novel requiresent or
state and tribe interaction In the Waste Act, It has apparently at-
tempted to do so in the context of what has been permitted historical-
ly, a for example in the case of the DO/state interaction on the
Waste Iolation Pilot Plant. The Waste Act has provided the framework
for a nw ederal/state/tribo interactive process that requires nw
and innovative participatory mechanisms. The ceI is apparently aking
a better effort, but It needs to do much ore to fulfill the congres-
sional ntent of the Waste Act.

3.0 Sites

Finding: It Ls not desirable or cost-effective for the DOC to
characterize aore than three sites ter a repository.

Recoczendation: The D should plan to characterize three sites and
no m for the first repository.

The OA beLieves that It Is appropriate for Congress to consider
whether DOE should characterize a fourth site because doing so "might
reduce total program costs in the long run by reducing or avoiding
potentially ostly delays.'

The subcommittee agrees with Rusche Who stated his personal confidence
that all three sites will eventually be proven suitable for a reposL-
tory. Even if this s not the case, the subcommittee believes there
Is no good public policy reason to require the expenditure of an addl-
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tional billion dollars to characterize fourth Site. See discussion
on the preliminary determination, supra.

The Subdemaittee, therefore, agrees with Rusche that to characterize a
fourth ste is "unwarranted from...a cost-effectiveness standpoint."

The state representatives all voiced their concern about what s not
known about the potential repository sites under consideration; each
one claiming that fatal flaws exist with their ste and that the en-
tire site selection process should be re-iLitiated. While there are
unanswered questions about each site, the,subcomittee finds little
merit In their conclusions. At this stage n the process of site
selection, significant unanswered questiods concerning site suitabll-
ity are expected. If there weren't such unanswered questions, there
would be little need to conduct a very expensive siting research pro-
gram over the course of four or five years. The site characterization
process Is Intended to gather the data to be used to answer the out-
standing questions on site suitatlity. This s precisely why the
Science and Technology Committee took the position that site charac-
terIzation s a research activity to gather data to resolve unanswered
questions about ultimate site adequacy.

4.0 reliminary determination of repository site suitability

Findings:

The subcommittee finds that the Waste Act does not clearly define when
the DOE *ust make a preliminary determination on site suitability.

The ubcommittee finds that sound public policy supports the conclu-
slan that a preliminary determination on site suitability should be
made prior to site ctracterization.

Recoamendation: The Secretary of Energy's preliinary determination
on site suitability should be ade prior to site characterization.

The Nuclear Waste Policy Act does not clearly define when the ecre-
tary of Energy must ake a preliminary determination on repository
site suitability. The reason that this issue Is important is that
conceivably DOE could be forced to characterize, at great expense,
additional sites for the first repository should any one of the first
three selected sites prove unsuitable during site characterization.
If DOE s entitled to make the preliminary determination of stabIl-
ity prior to characterization as the subcommittee believes, then a
subsequent finding that one or two sites are unsuitable during harac-
terization, s irrelevant to whether the Department can proceed to li-
cense the remaining good site for the first repository. If, as some
claim, the preliminary determination of suitability must occur after
site characterization, then DOE would have to be able to determine at
that point that there are three preliminarily suitable sites for po-
tential licensing for a repository. f only one or two sites are pre-
llslnarly suitable, the Department of Energy would have to character-
ize additional sites so that a minimum of three sites are available
for that suitability determination. Since site characterization can
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cost upwards of a billion dollars for each site, the econcic conae.
quences of the timing of a prelilinary determination Ls estruely s-
portant to the program.

me Department of Energy believes that It akes the OSt ense In the
context of the Waste Act It the preliuinary determination is made pri-
or to sits characterization. DOE believes the purpose Ot the prelImi-
nary deteruination *Is to ensure the reasonableness of the alternate
sites considered* n the environmental assessMenti prepared prior to
characterizing the sites. he subcomittee believes that X E s inter-
pretation akes economic and practical sense. To find otherwise could
seemingly ake the entire repository siting process open-ended, re-
suiting ln a ridiculously long and"erpensive program.

The law's vagueness has prodpted GAO and others to suggest that DOE
consider characterizing more than three sites a insurance If one is
found unsuitable. The subccaalttee does not agree and believes that
this a uch too epensive nsurance policy to remedy a vague tatu.
tory provision, which i adversely Interpreted would have a weak
public policy purpose.

The Department of Energy will have expended approximately $3 billion
In the site characterization process to research the three sites that
are selected for characterization. The law requires that three sites
be characterized at a inimum, because It provides the Department of
Energy with several potential alternatives for selection of a site for
a repository and It provides insurance that at least one of the sites
will ultimately be found suitable for the development of a repository.

From a public policy standpoint, selecting three sites at the begin-
ning which are determined to be preliminarily suitable for a reposL-
tory, serves the purpose of insuring that DOE begins work on what It
considers to be three good sites. This avoids the possibility that
DOE will be involved in a ham where It selects one good site and two
other sites that it does not enuinely believe would be suitable for a
repository. In the subcommittee view, it s enough that, after site
characterization, one good site iL available for this very expensive
facility. Congress could have saved many billions of dollars on the
repository program by simply mandating the selection of one site from
the very start of the site selection process. Instead, it chose to
examine three sites to enhance the probability that the program would
be successful. The subocasittee believes that having three good sites
at the end of the siting research process serves no significant public
policy purpose.

5.0 Monitored Retrievable Storage (MRS) acillty

Findings:

The reccmendations of the MM Clinch River Task Force are appropriata
for inclusion ln the Secretary of Energy's proposal to Congres on the
M fazility.
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The Vat let is abiguous as to when the m boat state may a nd its
notice of disapproval to Cngress.

Recatendations

The We hould adopt n its MRS proposal the recoasendation3 of the
Clinch River KHS Task orce, and Include reliable prograx and system
cost analyses.

The State of ennessee should officially advise Congress of ts
position an the MS (without necessarily issuing a ormal dsapproval
notice) as soon as s practicable af5er DOE forwards ts proposal to
Congres.

Congress hould clarify the ntent of aste Act on the timing of the
state notice of disapproval In any MRS authorization bill.

hile there s still uch controversy over whether the MRS acility s
needed, t s reasonably clear that this facility could permit the DOE
to meet the national commitment n the Waste Act to begin to accept
spent fuel and waste for ultimate disposal beginning n 1998. The
Subcommittee acknowledges that nsufficient nformatlon has been de-
veloped to render an Informed udgment on the MRS facility and,
therefore, takes no inal position on the need or desirability of a
MRS facility.

All of the witnesses, Including the DOE, who had reviewed the Clinch
River MRS Task Force recommendations were complimentary as to their
substance. The subcommittee oes not find any of the recommendations
objectionable from a program or public policy standpoint. In fact,
some of the recommendations concerning community oversight over DOE's
activities are potentially applicable to other DOE facilities around
the country. Perhaps this kind of nvolvement and nterest n what
transpires on the government's reservations will serve to assist the
government n assuring that t remains a good neighbor ln conducting
its activities. Good Intentions at the time notwithstanding, the
environmental problems at certain DOE laboratories could have and
should have been avoided by responsible management. The subcommittee
believes that maintaining a community oversight will serve to promote
the protection of the environment.

A major criticism of the Department of Energy s ts propensity for
making management decisions on major facilities such as the RS
facility prior to formulating any reliable cost estlates for the
facility, or ts alternatives. Making a decision that a facility s
necessary, prior to evaluating the economic benefit of that facility
to the program and the nation as a whole, generates a mistrust In the
Department's management and tends to diminish the credibility of any
post hoc report prepared by the Department of Energy.

An important part of the desirability of the MRS system s the possi-
ble cost saving not just to the nuclear waste program within the
Department of Energy, but to the entire utility ractor/waste
management system that operates within the United States. For
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example, the epartZent should not just ezasini the cost o thoe 
facility to t wadst repository program, but should also nvestigate
whether building thoe facility will offset private sector xpenses In
spent fuel torage at the various power planta and elsewhere. hile
such of this national benefit ay be speculative, It should,
nevertheless, be estimated using the best available data. The overal
national benefit is Important to the Congress, which ust evaluate the
costs and benefits to the country n ts decision on te MRS acility.

The Waste Act s abSguous as to when the MRS host state Is entitled
to submit any notico of disapproval of the facility to Congress.

-_ (Reference to tribes is eliminated for clarity but It should be
recognized that tribes possess eqLvalent authority relative to
notices of disapproval for facilities located on Indian lands.) DOE
believes that any such notice should occur prior to any Congressional
action on the MRS proposal so that the stato's views can be considered
in the proposal's disposition. GAO believes that the state may send
any such notice of disapproval after enactment ot the MRS
authorization legislation.

The difficulty n deciding when a RS host state should send the
formal notice of disapproval arises from thoe unique set of
circumstances surrounding the MRS proposal. The Waste Act MRS state
veto provision was hastily added to the legislation n the last few
hours of congressional consideration at the end of te 97th Congress.
It s obvious that the circumstances surrounding ts Use were not
considered, but as a general proposition t was felt necessary to give
the HRS host tate the same veto right as had been given the
repository host state. Hence, the Waste Act simply ncorporates by
reference the repository veto provisions and makes thes applicable as
it the reference to repository in the law were to a MRS facility. In
concept, this is clear. However, n practice, the circumstances vary
greatly between a repository and a MRS and this leads to confusion
since no attempt was made In the Waste Act to reconcile the
application of the law to these varying circumstances.

The subcommittee notes that a curious rony concerning the MRS state
veto could occur n the absence of a congressional clarification of
the intent of the law or a judicial decision nterpreting thoe Waste
Act. If the MRS host state decided to send ts formal notice of
disapproval prior to toe congressional authorization of the MRS
proposal, the notice of disapproval would be subject to expedited
procedures for congressional consideration and t, therefore, could be
brought to thoe House and Senate floors before a formal authorization
bill was even considered n the committees of either body. The ronic
effect could result fro a congressional overturning of the state
veto. This act of overturning the state veto could e interpreted by
the appropriations coZ2mttees of both houses of Congres and other as
a back door authorization of the MRS.

Even if the tng for the MRS host-state disapproval were somehow
sade dentical to that for a repository through the MRS authorization
legislation, constitutional problems which strike at the validity of
the veto provisions may still be present. The subcoasttes Counsel
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has prepared a separate legal analysis which describes these potential
constitutional problems.

The subcommittee vll not attempt to resolve when the notice of
disapproval may be sent, but t does recommend that the MRS host state
officially advise Congress of Its position of the MRS (without
submitting a formal disapproval notice) as soon after the proposal s
forwarded to Congress as ls practicable. The Congress should be
provided the benefit of the state's position n rachift a decision on
the MRS authorization. The subcommittee takes no position on when any
formal host-state notice of disapproval, should be sent.

Congress should clarify ts intentOn the Waste Act notice-of-disap-
proval provision In the enactment of any MRS authorizing legislation.
This will help to minimize the legal ssues associated with the
disapproval notice.

6.0 Mission Plan

Finding: The DOE Mission Plan does not provide adequate pgram
details.

Recommendation: At the next publication of the lsslon Plan, the
Department of Energy should aend It to provide significantly more
details on Its program plans so that the document can be used by the
Congress to help measure the program successes or failures.

Rusche stated that he views the Mission Plan not as a blueprint for
action or as a "detailed plan," but rather as a document that can
sunarize expected actions or simply state that plans will be
developed later. The aste Act on the other hand requires that the
Mission Plan be a "comprehensive report," and the Science and
Technology Committee, which originated the Mission Plan requirement,
stated n ts report on the Waste Act its ntent that the Mission Plan
be a blueprint for the programs authorized under the Act." The DOE
has obviously not followed this nstruction.

It is easier for the DOE not to commit to detailed plans n advance of
the actions that need to be taken or to ccapare the latest schedule
tor actions with previously published schedules. This path of least
resistance Is apparently the operating philosophy In the DOE. DOE s
skirting Its management responsibility In failing to provide adequate
details on Intended actions. DOE's approach does not serve the
Congress's need to have a single document which can measure the
success or failure of the Department's planning and control over the
program. The Mission Plan was Intended to be a blueprint for action
and not simply a non-descript summary of expected actions in the
program. The Department should use it as t was intended and not
attempt to avoid accountability for ts actions by aking the document
seaningless. detailed Mission Plan would assist Congress and others
in evaluating the program. A detailed Mission Plan would also serve
to address Toaonto's cocent that DOE should "telstablish
centralized...anagement for strategic planning, policy guidance,
fiscal and schedule control, and coordinating all nvolved federal
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agencies." These are purposes that the fission Plan was intended to
serve.

7.0 Defense Wastes

Finding: The DOE has not ftollowed appropriat. procedures in
determining the government's financial contributions to the Waste Fund
for the disposal of dfense wastes.

Recommendation: The DOE should improve ts handling of th deftense
waste issue by opening discussions to public participation prior to
foraulating and publishing ts draft position.

The President decided on April 30. 1985, that defense wastes would be
disposed of n the commercial repository, and under the Waste Act the
Secretary of Energy s required to "promptly." after such decision s
made, allocate costs of the repository program to the government. No
allocation has yet been made.

The DOE was strongly criticized by most of the witnesses n ts
handling of the defense waste issue. The witnesses called for the
government to pay its fair hare of the costs of the waste program and
they presented what they consider' to be a reasonable method of
calculating the government's fair share.

It appears that OE has virtually eliminated all outside participation
in the process of formulating ts draft position on how to allocate
costs to the defense sector for ts fair share of the repository
program. Although this process is virtually complete, t is not too
late to allow for public participation. Rusche ndicated that a draft
plan would be published n November, 1985, but none has been published
as of the preparation of this report in March, 1986.

The. DOE's private meetings on this issue do not instill confidence
that a reasonable formula is being worked out within DOE, and t only
causes a suspicion aong the other participants in the program that
DOE will not equitably rsolve the issue. Anderson observed that
there s a conflict of nterest n DOE internally deciding upon this
formula and subsequently publishing the nternal decision in the
Federal Reister for coment. The DOE could benefit roo an agreement
that allows the disposal of defense wastes to be subsidized by
ratepayers. Thus, simply providing for public consents on a forually
published draft allocation formula without prior consultation will not
instill confidence in the states and tribes that DOE will fairly
evaluate the comments, considering OE's vested interest in minimizing
appropriations.

Although there is no question that the Waste Act gives the Secretary
of Energy discretion to determine the proper allocation of costs,
consultation and cooperation is a recurring theme in the Act. For
oxample, the Interior Committee report on the Waste Act explains that
the Waste Act provides states and tribes with clear right and
procedures for participation in decisions ffecting sic] the sites.,
The disposal of defense wastes at the repository and the adequacy of
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the DOE payments to the waste fund are issues that aftect the
potential host states and tribes, tilities and ratepayers. The
subcommittee, therefore, concludes that the DOE should open discussion
of this issue to public participation prior to formulating and
publishing a draft decision.

8.0 Amending the Waste Act

Flnding: There s no urgent need to asend the Waste Act,

Recommendation: Congress should not seek to aend the aste Act at
this time.

All of the witnesses agreed that there are no fundamental problems
with the Waste Act that require the-Act's emendation at this time.
The subcommittee generally concurs.

9.0 S uent l r&d

Finding: The r&d program on the dry storage at spent fuel ls
achieving the goals set for It n the Waste Act.

DOE and NRC report progress in generating the data needed to
generically lcense dry storage technologies for spent fuel. No
suabstantive problems have been* Identified in the DOE's technology
development program, or In the NPC's plans for their lcensing.

V 10.0 Lcensing reform

\Finding: The Nuclear Regulatory Commission NRC) s not eamining Its
potential options for repository licensing reform.

Recommendation: The RC should direct ts stat to consider novel
approaches to the licensing of the waste repository and to develop
staff ecoumendations n this area.

9 y{0G Tononto rcommended various licensing improvements that should be
considered by both the DOE and the RC, and he admitted that "any
other licensing reforms may oe worth considering." At the DOE, he
suggested that the number of licensing staff In the project office is
Inadequate to interact with the NRC and to facilitate the timely
licensing of the repository project.

.,~he NRC responded that they would not consider novel approaches to
licensing, such as licensing surface handling facilities separately
because they are constrained by the Energy Reorganization Act to "only
license the repository as a whole." This construction of the law is
unnecessarily strict. The Waste Act provides ample latitude to
license surface storage facilities separately. Section 114(d) of the
Waste Act requires NRC to consider "an application for all or part of
a repository," and surface handling facilities are part ot a
repository.

Although the NRC did note that "they plan to review the adjudLcatory

58-640 3 - 86 - 2
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procedures to nsure that they are as ettlcient as possible,
NRC's unwillingness to exalne industry's recommendations tor
Improving ts repository lcensing process is uncharacteristic. The
subcommittee believes that the Commission needs to dlrect Its sta to
wori ith Industry to discuss sucn rOconSendatlonS. The RC statf
should also be directed to report to the CommLision on their
evaluation of Industry recommendations.

11.0 Price-Anderson

Finding: The stat! will report to te Chairsan on this subject at the
conclusion of the subcouaitte*'s Pr~ce-Anderson Act nquiry.
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Summary ot Testizony

1.0 Schedule

Rusche stated that although the schedules laid out in the Waste Act
are important and that DOE tries to eet them, he believes that t S
equally important to do the job in a technically competent manner and
in a way to provide public confidence. He attributes the missed
deadlines thus ar to the steps taken to ncrease participation by
affected and interested parties, even though these parties belleve
that DOE has "not been as effective as we.would (the DOE] like to be."

Rusche reported that DOE expects to publish a final Project Decision
Schedule by the end of 1985.

Rusche reported that the siting guidelines for selection of a
repository were published after 18 months instead of the sx onths
required by the Waste Act bcause of the lengthy review and public,
state and tribe participation process.

Rusche reported that he has asked the ational Academy of Sciences tor
a follow-up study on the application of the site ranking methodology
and noted that this review will delay issuance ot the repository site
environmental assessments and the Pre~ident's decision of the top
three sites until February, 1986, or 13 months after the deadline set
in the Waste Act. The final site selection recommendation by the
President ill occur our to five years after this event when site
characterization Is completed n 1991. Final site selection will,
therefore, be delayed tour years from the deadline set in the Waste
Act.

Tamonto noted that one "serious implementation' ssue s schedule
delays and urged Congress to encourage DOE to comply as closely as
possible with the schedules established by Congress' and those set
forth ln DOE's Project Decision Schedule.

Fultz recognized that although DOE has achieved important program
objectives, it has also ailed to meet ts own program accoeplishment
goals which in most cases have been later than the schedules set forth
in the Waste Act. For exanple, he noted that DOE failed to
acknowledge previously identified "critical deficiencies" n the site
environmental assessments and as a result received over .20,000
comments. Additionally, "scnedule delays occurred because DOE
attempted to complete key activities concurrently with limited staft."
This occurred when DOE diverted staff away trom completing the ission
Plan tar several months n order to complete the draft environmental
assessments. GAO recommended that DOE provide Congress with a full
accounting o schedule delays.

Anderson reported NARUCs concern that schedule delays and as yet
unanticipated activities will raise program costs even higher than the
present 25-35 billion figure, with sobering consequences for tuture
ratepayers." She noted that "some ot the most important deadlines" in
the program have already been missed, and noted that the Ission Plan
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does not rveal this problem "since deadlines and compliance dates are
not compared." She observes that Othe threat f a ubstantially
longer disposal project appears ossible."

Anderson believes that all may not be well" with DOE's anagement
performance. She observes that "a program-wide planning and control
system still is not in place." She also notes that DOE's primary
monitoring tool 1s the Project Management System but DOE has not yet
developed this system.

Anderson ephasized that it s the ratepayers who are paying or "a
very expensive first-of-a-kind facilty" in the Nuclear Waste Program
and not the utilities. She po1ts Out that the "effectivenes Of
nuclear waste program management ill assuredly have enormous Impact
on the cost of the final repository and on the overall disposal
program." (underlining n original deleted).

Anderson criticized DOE For not preparing and releasing program cost
estimates with program revisions. She concludes that "cost Simply is
not a decisional factor in the DOE program planning."

Nelson stated his concern that DOE's "over-optiistic schedule could
result in a less than thorough site selection and characterization
process and less opportunity for meaningful consultation with the
states."

Frishman believes that adhering to the 1993 deadline has compressed
the time available to perform technical work associated with the site
characterizatIon process to an amount of time which is "totally
insupportable ... for the type of work that s needed to be done."

Frishman cites the lack of DOE cooperation n providing additional
time to review the "10,000 pages of. environaental assessments that
technically are sadly lacking and required an ndepth analysis" to do
an adequate job of review. FrLshnan notes that the Department denied
additional time beyond the 90 days originally provided, but thereafter
delayed the ssuance of the environmental assessments by at least sIx
months despite its nitial statements to the state that additional
time could not be provided because of the balance" that must be et
between the cooperation provisions and the 1998 schedule.

Loux noted that "DOE has been late n meeting almost every deadline
[in the Act] to date" and he disputes DOE's claim that schedule slip-
pages have been due to DOE's efforts to address state concerns. "This
claim is, quite frankly, a soke screen designed to mask problems n
DOE': implementation of the Act." He asserts that had "DOEt involved
States In the process early, time rames could have been significantly
reduced and much of the remedial work.. would have been unnecessary.*

Jim expressed the Yakima ndLan Nation's support or "continuing pro-
gress toward safe disposal of high-level radioactive wastes." How-
ever, he noted concern about "DOE's current inclination to elevate the
schedule above all lse."
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2.0 Consultation and coooeration

Rusche reported that the State of Vashington, the Yaaima Indian Na-
ton, nd the Confederated Tribes of the Umatilla Indian Reservation
have begun negotiating consultation and cooperation agreements withDOE. He responded that DOE has three ways to nvolve the states and
tribes in proposed decision making: nformation meetings at advance
notice of progral decii1on.; eetings of the Institutfonal-Socloeco-
nosic Coordinating Group and the nvtronsental Coordinating Group
which contribute to policy decisions; prtiipatIon n DOE/NRC meet-

_ Ings; and providing working drafts of fsome* documents before drafts
are released. .

Fultz noted that there are two tssues outstanding with Washington
State before an agreement could possibly be reached, and these are
government liability and the role of the state In the decision-aaking
process If defense wastes are comingled with cvilian wastes at Han-
ford.

Anderson lauds DOE's attempts to communicate openly, frequently and
successfully with the public,* but suggests that Congress ought to be
concerned with the disparity between the DOE effort at communication
and the lack of public response in the form of understanding and ac-
ceptance. She recommends that Congress consider "means of estatlish-
ing an ntensified dialogue and nteraction between the Department.
the Congress, and other andated respondents and participants."

FrIshman attributes the "current major conflict between the affected
parties" and the Department of Energy to the variance n the defLni-
tlons of "consultation" under the Nuclear Waste Policy Act. Frishman
believes that DOE s defining consultation very narrowly as "the one-
way flow of information of their choice at the time of their choice,
and the acceptance or acquiescence to that nformation and decisions
by the affected parties." Alternatively, the states and tribes be-
lieve that consultation must be nterpreted to allow the affected
parties to be involved in a participatory way n the decision process
early enough where our contribution n terms of nformation and con-
cerns be factored Into decisions."

Loux criticized DE's refusal to finance technical studies by the host
states to confirm or refute findings from DOE's own Investigations of
the site. He suggests that this is a "sign that the Department fears
that ts technical studies will not stay in close scrutiny and intends
to pursue a political rather than scientific course n selecting re-
pository locations." He described DOE's program as an rd effort thatmust solve "major outstanding technical problems" with the sites.

Huggins reported that the State Attorney General had filed a lawsuit
against the Department of Energy contesting DOE's implementation of
the consultation and cooperation provisions concerning the Monitored
Retrievable Storage facility proposal. Huggins stated that the suit
Involves the failure of DOE to nvolve the state in an "interactive
...exchange of information."
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Nuggins stated that the Department of Energy had been very acceuo-
dating to us in terzs of their acessibility and responslveness.' He
noted that Tennessee does not yet have a position on the HRS, but s
studying the ssue.

Jil reported that DOE has "been quite sensitive and helpful to the in-
digenous populace of this land n trying to implement the Nuclear
aste Policy Act."

Ming noted that DOE has been "very pompt In responding to any ques-
tLons we put to thee verbally or in wribing."

ing asked the Congress to extend tv consultation and cooperation a-
greement provisions to cover agreeaents between the DOE and local gov-
ernments, as well as between XOE and the state.

3.0 Sites

Rusohe reported that nine sites have been dentified as potentially
acceptable for the first repository; siting guidelines have been pros-
ulgated; draft environmental assessments for each site have een pub-
lished and over 20,000 comments were received and reviewed; site rank-
ing methodology has been developed and eviewe4 by the National Acade-
my of Sciences; and a draft Transportation usiness Plan a draft
Transportation Institutional Plan. and a draft project decision have
been published.

Rusche stated that DOE will propose and plan to characterize only
three sites, because to characterize tour is unwarranted from both a
cost-effectiveness standpoint and [is) certainly not required by the
law." Additional sites might be characterized only If "same unlikely
early event" would cause a site to be completely unacceptable."

Ruache stated that XME plans to recommend sites for characterization
for the second repository n late 1991 and to select the site In 1998.
These dates are two years and eight years, respectively, after the
deadlines in the aste Act. Rusche explained that so far regions n
I? states have been selected for further study.

Cotton noted that "while characterizing an additional site would n-
crease program costs over the next 5 years or so, t might reduce to-
tal program costs In the long run by reducing or avoiding potentially
costly delays."

Reid reported that up to 78% of Nevadans "do not want high-level waste
transported through our cities and stored In our State." r. Reid
supports a lmlar view because nuclear waste disposal In Nevada
would create a Image detrimental tO our tourist-oriented ndustry
and have a negative impact on our economy." He distinguished the a-
toaic bomb tests at the Nevada Test Site because they are "in the na-
tional security nterest of our country." He believes that the "best"
sites ust be selected and that the state has "absolutely no faith or
facts to show us that the current sites being considered are the
best."
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Loux noted that Nevada has numerous concerns regarding the technical
suitability of ucca ountain to serve as a permanent waste repositor_.
y.a He noted that these concerns include faulting and tectonics of
the site, ground water movement to the unsaturated zone, the stability
of the host rock at elevated temperatures, the possibility of volcan-
isn at the site, and mineral resource potential at the proposed repos-
ltory location.'

Nelson reported the Governor of Washington's conclusion that The ef-
fort to site a high-level repository s on the wrong track." He stat-
ed that public confidence is already at a l point. The Governor, he
stated, recommended that DOE "...pause in the headlong rush to site a
repository,' proposed that an Independenb'panel' of experts be formed
to examine the environmental ssessment data for the sites, and that a
'new evaluation' of the sites be conducted to compare them and possl-
bly re-rank them according to desirability.

Nelson stated three conditions that DOE must meet If Washington State
is to consider accepting a repository." First, DOE must demonstrate
to Washington State's satisfaction that the repository will be safe.'
Secondly, the Hanford site must be better and safer' than any other
site. And finally, third, the repository ust be acceptable to the
citizens of Washington State."

Jim alleges that the potentially acceptable sites for the first re-
pository were not selected on the basis of geologic considerations,"
but were nitially selected because they are on federal lands." He
alleges that "numerous respected scientific sources have the view that
Hanford would never have been selected on the basis of geologic suit-
ability."

Jim believes that DOE has made several faulty assumptions n the envL-
ronmental assessment for the Hanford site relative to the travel tines
for radionuclide migration, and noted that DOE said that t wll not
change the conclusions n the final environmental assessment. Jim al-
so concludes that the draft environmental assessments "do not Include
a reasonable comparative evaluation of the sites s required by the
Nuclear Waste Policy Act.'

Frishman stated that Texas would have to be convinced that the Texas
site has "amazingly high qualities" and that It were "the only place
In the Nation" that could be so used before it would give the questIon
of hosting a repository very careful consideration."

Frlshman believes It s necessary to begin the site selection process
over again with a directive from Congress to establish an objective
set of site recommendation guidelines," and conduct a omprenensive
rescreening of the entire nation for a set of credible sites with an
improved probability of being found acceptable for development as a
repository...."

4.0 Preliminary determination of repository ste suitability
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Cotton noted that there s abiguity in the aste Act about when DE
must ake Its preliminary determination of site suitability, and that
this should be clarified by Congress as soon as possible. He oted
that if that etermination must be made after site characterization
and one site is found unsuitable during caracterization ten substan-
tial delays could result In the program while DOE proceeded to charac-
terize another good site. It the preliminary determination can be
made prior to characterization, then there s little risk in proceed-
Ing to characterizing only three sites becausO fnal site selection
can proceed as long as one good site remains after site characteriza-
tion.

-- s ~ Rusche reported that DOE elleves that Congress intended DOE to make a
"preliminary determination on reposLtory site suitability prior to
site characterization. e contends that the purpose of the preliitn-
ary determination 1s to ensure the reasonableness othe alternate
sites considered in the environmental assessaentsl." Despite the le-
gal uncertainty of the tiaing otthe preliminary determination, Rusohe
states that even it all three sites are acceptable after site charac-
terlzatlon, DOE does not believe t 1s necessary or in the best in-
terest of the program to duplicate the preliminary determination after
site characterization.'

Diroks reported that the Commission nAtified the DE that the timing
of DOE's preliminary determination in "no way alters RC's prior con-
currence in the DOE siting guldelLnes.0

Cotton responded that the following public policies would b served by
the Federal Government characterizing another site it one of the three
were found unsuitable during characterization: It would resolve the
legal question on whether there must be three sites at the end of
characterization; t would ensure that DOE had an alternative site n
the event that a state veto of the selected site is sustained by Con-
gress; t simply may be nstitutionally easier to proceed there s
more than one good site available at the end of characterization be-
cause- it will preclude the perception that a decision 1s being made
because there s only one option; and that if a site i found unsulta-
ble during licensing by the NRC, a backup would be valuable.

Tononto agreed with DOC's interpretation of the Waste Act as to when
DOE must make its preliminary determination on the suitability of the
three repository sites. He also agreed with DOE that DOE need only
characterize three sites for the first repository stating that doing
s0 will result n a "high probability of satisfying the caracteriza-
tion and licensing process."

Nelson disagreed with the Department of Energy on the timing of the
preliminary determination on the suitability of the repository Sites.
HO stated that uct dtermination ust be made after characterlzation
is Osubstantlally complete." H included n his testimony a copy of
the Washington tate Nuclear aste Board resolution which akes this
poaint.

Loux dsagreed with the Department's position ndicating that making
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the decision prior to site characterization contradicts explicitly
the Intent of the Act that such determinations may be made only after
technical analysis had confirmed preliminary site suitability. He
believes that DOE's decision "threatens the ntegrity and credibility
of the entire site selection process...."

Jim noted that the akima Indian ation feels "strongly that the pre-
lilnary determination (on site suitability) must come at or near the
end of site characterization n order to have any substantive sgnIfL-
cance and to comply with the natural meaning of the stattory language
and -the ational Environmental Policy.Act." He observed that under
DOE's Interpretation of the provision on the preliminary determina-
tlon, DOE's environmental pact statesent, to be submitted to the Nu-
clear Regulatory Commission with ts construction authorization re-
quest, ight consider as alternative sites those which are known at
the time as a result of characterization to be unsuitable for develop-
ment as repositories.... He suggested that such an occurrence "would
be excellent grist for successfulKWPA lawsuits."

5.0 Monitored Retrievable torage (RS) facility

Rusche commended the work ot the Clinch River Task Force on the Moni-
tored Retrievable Storage Facility and expressed confidence that DOE
would address each of ts stated concerns so as to sake the facility
fully acceptable.

Rusche responded that DOE sees "a need for only one MRS facility."

Rusche stated, concerning Tennessee's veto rights over the MPS propos-
al, that Congress intended that the MRS state have an pportunity to
express ts disapproval to Congress prior to a congressional decision
on the site. Their rights would then closely parallel those of the
repository states. Rusche. therefore, expects Tennessee to forward
any such disapproval of the MRS site to DOE n time to be ncluded in
DOE's uanuary 1986 proposal to Congress. (As of arch, 1986 DOE's MRS
proposal has not been submitted to Congress because of an injunction
issued by a Federal District Court n ennessee prohibiting DOE froa
submitting the proposal until DOE complies with the consultation and
cooperation provisions of the Waste Act).

Rusche does not believe that the MRS facility will delay the reposi-
tory but believes nstead that t will "enhance our aility to put a
repository in operation." He noted that the MRS facility could be
linked to progress on the repository program and that DOE will propose
a. fire maximum capacity for the NM of 15,000 tons, only about "10 or
20 percent of what's needed.*

Rusche responded that the MRS program will cost about about 970 mil-
lionr prior to ts operation. He was unable to quantify any reduc-
tions in DOE's other program costs because of the MRS facility, or any
reductions n economic costs to utility ratepayers from decreased at-
reactor storage.

Cotton observed that a MRS facility "could allow some ore flexibility
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In the repository siting program, which n turn could reduce the
chance of major delays." However, he noted that a MRS facility is
*not necessary for safe waste management."

Towonto supported the MRS concept because t will reoove the spent u-
*1 receiving and packaging functions from the Ocritical path of re-
pository site dtermination." He regarded the Clinch River MRS Task
Force report as a responsible position" on the MRS acility and n-
tergovernmental relations. He supported linking the MRS facility to
progress in the construction of the repository.

Fultz warned that DOE's plans or constructlon of a MRS "could hinder
the repository program's progress becaus both programs will cos-
poting for limited technical staff and iiancial rsources.

Fultz recommended that DOE determina in its MRS proposal to Congress
whether a wstern MRS will be needed, and if so, how to "equitably al-
locate MRS costs." He advised the OE to demonstrate that A MRS facil-
ity will reduce system costs over itS alternatives.

Fult: believes that Tennesee has a veto right over the MRS facility,
"but only after the proposal is authorized by the Congress."

Anderson reports that NARUC does not support or oppose a decision to
build a MRS. However. she questioned DOE's management decision to
propose a MRS facility before any reliable cost stimate or the fa-
cility was made. She concludes that ratepayers are not well served by
DOE's failure to ake cost data an "integral part of the planning
mechanism."

Nelson stated concern that the Monitored Retrievable Storage proposal
being investigated by the Department oF Energy "ees to o beyond the
sopea of the Nuclear Waste Policy Act," and say affect the operation
of a repository at Hanford. He recommended that Congress ezamine
these issues.

Huggins stated that Tennesse s Cneral Assembly has a "study commit-
te" that will independently review and report on the MRS proposal.

Huggins ezpressed the state's c ncern about the MRS becoming a de
facto permanent repository.. by default," should the repository e de-
layed.

Huggins rcommended that the Congress consider liting the numter Of
MRS facilities that can o located in any one state. o also ndicat-
ed that the size or capacity o the MRS acility, as wll as the peri-
od of operation of the acility, remain a concern o the state.

Huggins reported that the state has ormally asked the Department of
Energy for a 90 day review period prior to DOE's submittal ot any RS
proposal to Congress.

Huggins urged the Congress not to make "a hasty docision with regards
(sicl to the MRS and the Nuclear Waste Policy Act." H stressed that
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the state does not want to see another federal monument n Tennegsaeakin to Columbia Dam, the Clinch River site, the Hartsville nuclear
plant."

King explained that the MRS facility would not be enerally perceivedas being safe by the citizens of Roane County and Oak Ridge unlessrecommendations of the Task Force are prescribed to be Implemented bythe MRS authorizing legislation." Kr. King ndicated that the TaskForce considered only ssues that would make the MRS facility accept.able to the local governments in Tennessee and did not consider wheth-er the MRS facility is needed.

King reported that the Task Force proposes that the Department makegrants to the local communities o an amount equivalent to the taxesthat would be paid f it were a private organization. e noted thatthe communities had been seriously impacted by major facility cancel-lations after they had oined DOE, in supporting long-range program ef-forts, such as the centrifuge enrichment plant and the Clinch RLiverBreeder Reactor project. The Task Force, therefore, suggested thatImpact payments be made when the MRS facility is authorized under thelaw. The impact payments would be equivalent to the grants In lieu oftaxes that would be made by the Department after the facility is con-structed. King contends that the Impact of the facility "will be feltwhen it is authorized, which may be ten years from the point t's con-structed."

King recommended that the Congress not require the State of Tennesseeto determine whether a notice of disapproval should e issued prior tothe consummation of a consultation and cooperation agreement betweenDOE and the State of Tennessee. King believes It is "inappropriate toput a state in a position where they have to ssue a notice of disap-proval before they have had an opportunity to sit down across the ta-ble with DOE to try to work out differences." King suggests that six*cnths tbe allowed for this actLvLty.

King stressed that the MRS "should not delay construction of the per-sanent geologic repository nor adversely impact the community's "in-dustrial recruitment activities." The Task Force proposes conditionsin the law which would address their concern that spent fuel not bestored permanently at the facility. The Task Force proposes a "verysignificant financial penalty be charged for any fuel assembly that sleft at the facility for longer than 15 years." Additionally, theTask Force recommends that Congress restrict the MRS facility to amaximum capacity of 300 metric tons of spent fuel prior to the ssu-ance of a construction license for the permanent repository. King be-lieves that this will ensure progress on the geologic repository. Hestated that the authorizing legislation should require that the MRSfacility begin shipment of spent fuel to the repository prior to stor-Ing ore than 10,000 metric tons of spent fuel at the MRS facility.He also stated that a cap of 15.000 metric tons of capacity should beset for the facility which could only be raised with similar reviewand consultation with the states and authorization by Congress.

The Task Force recommends that a MRS Environment Safety and Health
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Review Board be established to represent the community's interest
during construction, operation and decommissioning of the MRS facill-
ty. The Task Force further recommends that DOE take the lead n s-
tablishing a local response team for transportation accidents.

6.0 ission Plan

Rusche views the Mission Plan in any cases not as a detailed plan,"
but rather a living document' which can simply state that plans will
be developed. DOE submitted the Mission Plan to Congress in JIY,
1985, thirteen months after the Waste Acb deadline for its submission

Rusche noted that DOE published the Mfssion Plan which addresses 200
comments received n ts draft.

Direks reported that RC wants 36 months to reach a decision on a re-
pository construction authorization rather than the 27 months DOE has
scheduled. He stated that NRC'S other regulatory concerns have been
adequately addressed by the DOE.

Cotton stated that contingency planning n the Waste Program could
"increase confidence' that a repository will ultimately be available.

Tomnto criticized CE tor failing to establish a systematic ap-
proach' to control program costs. He recommended that DOE "Establish
centralized ... DOE management for strategic planning, policy guidance.
fiscal and schedule control, and coordinating all Involved federal a-
gencies."

7.0 Defense wastes

ftsche reported that the President decided on April 30, 1905 that de-
fense wastes should be disposed of in a commercial repository. Rusche
expected DOE to publish a cost allocation plan in the November Federal
Register. Ruche estimated that defense wastes constitute 1 to 3O
percent of the wastes depending on which parameter is used.

Rusche later responded that the methodology allocates costs to each
sector based upon the relative volumes and unit quantities of each
type of waste.

Tooonto called for the government to pay for its fair share of the
program for the disposal of defense wastes, and recommended that 'cost
savings' in the co-mingled disposal option be the basis for determin-
ing fair shares. He calculates this to $7.7 billion out of a total
$20 billion repository program cost, excluding spent fuel transport
and spent fuel storage R&D, which are costs allocable only to the com-
mercial sector.

Anderson criticizes D for the lack of information on the cost I-
pacts of disposing of defense wastes in a civilian repository. She
notes that internal DOE discussions on this ssu have not been open
to the public and bserves a conflict of interest n a division with-
in the DOE negotiating with the DOE's3 waste office. She states that
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"the DOE budget could benefit from an agreement that allows the dis-
posal of defense wastes to be subsidized by ratepayers."

Anderson recommends that "Total Life-cycle costs of separate reposi-
tories for defense and commercial wastes would be compared with the
cost of the as-planned combined disposal facility. The cost savings
so determined would be shared between the two programs on the same f-
nanclal asis that would be employed In supporting the cost of separ-
ate facilities."

Nelson reported that defense wastes Is a."zaJor Issue" In the State of
Washington because of the waste stored at-the Hanford reservation. e
noted his agreement with the decision to comingle defense and high-
level wastes n one repository. He disigreed, however, wLth DOE's de-
cision to leave any of the high-level radioactive waste n the storage
tanks for permanent disposal. KeIs not convinced that doing so Ls
the safest thing to do-"

Jim believes that the Mission Plait discussion of defense waste dispos-
al s "utterly deficient." He alleges that DOE "views the overwhelm-
Ing majority of existing defense wastes at anford.. to be not readily
retrievable and, thus, not somehow subject to the requirement of dis-
posal In a repository." Jim states that the Mission Plan "does not
explain DOE's legal authority to dspose-of these wastes other than n
a repository." Nor, he notes, does DOE mention the implications for
"repository size, schedule, and design, or for the transportation sys-
tem, If this waste des have to be disposed of In a repository."

8.0 Amending the Waste Act

Rusche responded that Unless major problems eerge, we would be hesi-
tant to endanger the basic principles embodied n the NWPA by opening
It up to legislative aendment at this early point in its plementa-
tion."

Dircks stated that the NRC hasn't identified any need to asend the
Waste Act.

Frishman would not recommend reopening the Waste Policy Act despite
"some technical errors" because the "fixes" can be accoaplished with-
out ending the legislation. He believes there s not a "major fun-
damental problem wth the Act." just a "fundamental problem with the
Department of Energy's implementation of the Act."

Louz does not "believe that t is either feasible or advisable to open
the Nuclear Waste Policy Act to changes at this time."

9.0 Sent fuel r&d

Rusche responded that t "appears that both specific licensing and ge-
neric rule-making activities are proceeding satisfactorily and that
sufficient data and nformation will be available for the NRC to pro-
vide the cooperating utilities with license amendments for their dem-
onstrations n a timely fashion and to meet their (NRC's) scheduled



24

1988 date for the generIc licensing of one or *ore of the storage
technologies. 

Dircks reported that RC'3 generic approval of dry storage technolo-
gies for spent fuel s nearing finalization n the form of a topical
report. "The Initial lcensing action and inftoration from the OE
dry storage demonstration program are expected to provide the techni-
cal basis for development this year of generic criteria for cask de-
sign certification and conditions for cask use by utilLties. Cople-
tion of rulemaking ..is expected In the 1987-1988 time frae...."

10.0 Lcensing reforis

Tomonto criticized the exsting RC apprcach to licensing repositories
and urged them not to rigidly adopt the same Inefficient procedures
that have been used in the licensing of nuclear power plants." To of
the reforms he suggested are that RC consider the licensing of the
surface waste handling faciliti3esat repositories and a standard waste
package in advance of licensing proceedings for the repository. He
also u&estOed that the NRC's public hearing process be streaalLned so
that the "unwieldy" nuclear reactor licensing process could be avoid-
ed. Finally, he acknowledged that "Many other lcensing reforms may
be worth considering."

Temonto also expressed concern over "COE's failure to etablish an ap-
propriately staffed licensing office ... reflectsingi ts nexperience
in such Complex proceedings."

11.0 Price-Anderson

Rusche stated that Price-Anderson Act liability claims for damages oc-
casioned by Waste Act activities should be paid for out of the Nuclear
Waste Fund.

Rusche' replied that he concurs with GAO's recommendation to increase
the Price-Anderson Act's liability and compensation amounts.

Rushce reasoned that the amount of stored energy In a repository is
far lss than In a reactor so, consequently. high limits on recovery
are not needed. However, to satisfy those who worry about the spec-
ter of uncertainty," he believes that It would be appropriate to keep
the levels "about the same as for a reactor facility."

Finally, Ruschc would "not oppose" raising the statute of limitations
from 20 years to 30 years.

Nelson suggested that the federal government should assumO strict and
absolute lability for accidents involving the nuclear waste disposal
system. Additionally, full compensation should be provided to all
"victims of any nuclear incident." H recommended that a program be
established to provide compensation to victims in an expeditious man-
ner. And fnally, he noted that the states and other entities should
be held harmless from any liabilities relative to the waste disposal
system. r
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Lout suzzarized four principles n federal government liability forWaste Act activities that were. endorsed by the other repository staterepresentatives nd, in general, by the Tennessee representative:strict and full liability; full compensation; a simplified method ofcompensation; and that states and localities be held harmless.

-S
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SUPRE.ENTAL VIERS FOR NUO.fAD WASTE PL ICY ACT OF 1982,
PROGRESS A POE R]FORY

Caming rom the potential host state that has done more than any
other In workifng through the labyrInth detaled In the Nul ear Was
Management Act. I must remind my cal leagues of th frtgil new round
we are plowing. We have forced Into the process of sitt selection a
significant role for the ffected status and Indian triles. In tandem
with the demand for consultation and coozeratlong with other
governments comes a very demanding timq-tabl* as written Into the Act.
The to donIt mix.

My major onti Ict wIth the Cmmitfes report is over the pressure
on time. At se point we must concur with on usche that a minor
delay that meets a Justifiable concern Is, In Itself, ustified. On
several occaslons1 I have Joined In requesting a deviation from the
statutory schedule when urged by my Governor and our tate Nucl ear
Waste oard. An example Is the urrent review of the first site
selection methodology by the National Academy of Sciences.

The report ecommends limiting site characterization to three
sites and making a preliminary determination of site suitability prior
to characterization. It Mr. Ausche and the subcommittee bel lve that
all three stes wIlI eventually b proven sultaole for a repository
Ias stated In the report) It s unnecessary to make the prel Iminary
determination first. All parties agree that t Is unclear when
prel Iminary determination must be made under the Waste Act, It may be
possible to begin characterization of three sites but staalish a
decision point during that process for the prel iminary dterminatlon.
If a Ste Is eliminated at this midpoint, there would be enough time
to bring In another site for characterization and thereby ensure that
three sites are suitable after the characterization process Is
compl te.

1t-nally. a though the report does not address the nuclear waste
liability ssue I would Ilike to reiterate my support for strict,
direct and unlimited federal IabiliIty for ncidents Involving nuclear
waste.

SID ORRISON
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1 P R C E E D I G S

2 CHAIRMAN PALLADINO: Good afternoon, ladies and

3 gentlemen. Today the Commission is meeting at the request of

4 the National Association of Regulatory Utility Commissioners

5 known as NARUC. We are meeting with NARUC's subcommittee on

6 Nuclear Waste Disposal.

7 We will be discussing NARUC's views of NRC's

8 approach to the licensing requirements of the Nuclear Waste

9 Policy Act as it impacts Department of Energy nuclear waste

10 activities and associated resource expenditures.

11 NARUC has expressed interest in assuring effective

12 project management and adequate cost controls for the nuclear

13 waste disposal program's financial support that is ultimately

14. provided by the ratepayers.

15 Here today representing NARUC are Commissioner

16 Edwyna G. Anderson, Chairperson of NARUC's Electricity

17 Committee and Subcommittee on Nuclear Waste Disposal as well

18 as Commissioners Robert W. Bratton of the State of Washington

19 and Anne Head of the State of New York.

20 . Ladies and gentlemen, we thank you very much for

21 coming here to share your thoughts with us and unless there

22 are ay other Commissioner comments, we look forward to

23 hearing your presentation. Are there any other Commissioner

24 comments?

25 (No response.)
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CHAIRMN PALLADINO: All right. Then let me turn

2 the meeting over to, I gather you are going to be the

3 spokesman, Ms. Anderson.

4 MS. ANDERSON: Initially, yes. Thank you very

5 much. We are very grateful for the opportunity to meet with

6 you this afternoon to discuss some of our concerns and I will

7 be giving you a summary of how we got involved and why and

a Commissioners ead and Bratton will have some questions that

9 we would like to pose to you with regard to the Nuclear Waste

10 Disposal program and the NRC's role in it.

11 We would like to have this as informal as possible

12 in the sense that we have come to discuss. We have not come

13 necessarily just to present but are very much interested in

14 your input.

15 The development and construction of a high-level

16 nuclear waste disposal facility is as important an issue as

17 any in our time both from a physical and a fiscal point of

18 view.

19 Creation by the Congress of the Nuclear Waste Fund

20 under Section 302 of the Nuclear Waste Policy Act of 1982

21 results as you know in the assessment for this project of one

22 mill for each kilowatt-hour of electricity generated by

23 nuclear fuel.

24 Funds are to be-used to dispose of all spent fuel

25 from commercial reactors. Despite frequent references to
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1 utilities which are called on to collect the money, it is

2 ratepayers who are the source of all these revenues.

3 Recognizing this, the National Association of

4 Regulatory Utility Commissioners or the NARUC established, by

s unanimous resolution at its 1984 annual meeting, its intention

6 to investigate and to monitor on an ongoing basis the national

7 nuclear waste disposal program.

8 To implement the resolution, a standing subcommittee

9 on Nuclear Waste Disposal was established and represents the

10 views and the positions of the NARUC as contained in this

11 statement.

12 The Subcommittee seeks to provide critical

13 information to commissioners in all states and to impart to

14 the Congress and to the Department of Energy the NARUC's

15 unique expertise in utility regulation so as to enhance the

16 conduct and cost effectiveness of the federal program.

17 We are here today to open with you, the members of

18 the Nuclear Regulatory Commission, what we hope will be a

19 continuing dialogue on this matter of great importance.

20 The ARUC is a quasi-governmental, nonprofit

21 organization founded in 1889. Within our membership are the

22 governmental agencies of the fifty states and the District of

23 Columbia, Puerto Rico and the Virgin Islands engaged in the

24 regulation of utilities and motor carriers.

25 Among other duties, the NARUC is the national
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1 representative of state commissions responsible for the

2 economic regulation of utilities now operating nuclear-powered

3 electric generating stations. As such, these commissions have

4 been charged under law with the task of ensuring that the

5 power provided by such generating stations -is reliable and

6 reasonably priced, in short, that the public interest is

7 protected.

8 The driving force behind the NARUC'*s involvement in

9 this federally-mandated process, aside from the safe and

10 orderly removal of spent reactor fuel from temporary storage

11 at in-state nuclear reactor sites, is the concern for sound

12 fiscal management of the program.

13 Recognizing the technical complexity, the public

14 apprehension, the need for absolute assurance of safety, and

15 the necessity in the public eye for administrative

16 credibility, it is no wonder that this program represents a

17 vast financial commitment, now estimated to total $25 to $35

18 billion dollars.

19 My colleagues and I in commissions across the nation

20 are required by law to judge the fiscal bases for the

21 reimbursement by ratepayers of every penny of nuclear waste

22 program payments made by utilities to date.

23 In attempting to place in focus the concerns and

24 recommendations-of the NARUC on the high-level waste disposal

25 programand to suggest solutions to problems identified'by us,
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1 it is essential first to understand some of the painful

2 learning experiences that public service commissioners have

3 accumulated from a closely-related activity, nuclear power

4 plant construction review.

5 That this experience carries messages for the waste

6 disposal program rests, to be sure, with the obvious nuclear

7 focus of both arenas, but much more with the fact that this

8 nation is once again moving toward construction of a very

9 expensive first-of-a-kind technically complex nuclear facility

10 both proposed and licensed at the federal level.

11 Actions of the safety licensing agency, the NRC,

12 will very substantially affect program continuity, extent and

13 cost. The NRC may make changes in definition of an acceptable

14 final facility throughout and perhaps even beyond the

15 construction program.

16 The constructor, the DOE, while cost-conscious, has

17 a task of taking nuclear waste by 1998. Thus, cost may be a

18 secondary concern.

19 However, all total costs are to be laid at the feed

20 of, or more aptly, in the pockets of ratepayers. Public

21 service commissions are faced with the unenviable task of

22 determining whether all future costs have been discovered and

23 whether, to date, program costs were prudently incurred.

24 our review should not be understood as an assessment

25 of the nuclear option. The ARUC is painfully aware that the
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1 national experience with nuclear power ranges from excellent

2 to abysmal. The popular press has made most citizens aware of

3 the troubled, expensive and checkered past of nuclear electric

4 generation.

5 Whereas nuclear construction costs have soared to

6 levels never imagined by anyone years ago, the even more

7 astounding act is that despite massive infusions of capital,

a many nuclear plants will never be finished. .

9 Not so noticeable to the public but obvious to

10 public service commissioners is that not all nuclear plant

11 projects have been troubled.

12 Why have apparently similar companies had such

13 different degrees of success? Are there reasonable answers or

14 explanations to the widely-varying results of performing

15 essentially the same job?

16 There are many reasons offered and perhaps all have

17 some relevance. They all point to, among the many factors,

18 the level of competence, ability and aggressiveness of project

19 management as a key factor in the success or failure of a

20 project.

21 Evidence from failuras.points to management. Some,

22 not all, that underestimated the size and scope of the task

23 before them and, as the challenges grew and complexity

24. increased, repeatedly continued-to underestimate the challenge

25 and mismanage the projects.
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1 We are sadder, but perhaps wiser, veterans of a

2 process in which gaps in interests and responsibilities among

3 utilities, state and federal regulators and others appeared,

4 remained unresolved and which in the end will reduce

5 efficiency and results, and will be left to public service

6 commissions to overcome.

7 There are three central conclusions to be drawn from

8 this brief description of a lengthy, complex, arduous,

9 expensive and controversial experience. The first is that,

10 despite all the acknowledged changes, interruptions,

11 diversions and reconsiderations, there are well-managed plants

12 whose overall costs are. on an industry-wide basis within

13 reasonable limits. That proves that the job can be done.

14 Secondly, excellent management of a project is

15 mandatory if the project is to be successful.

16 Third, constructor and regulators, both state and

17 federal, must coordinate so as not to drag the system down.

18 The NUC seeks to reach out to overcome any

19 jurisdictional, management or regulatory gaps among major

20 partners in the waste program without interfering with any

21 other entity's purview or prerogative.

22 That means we will not wait until 1990 or 2010 for

23 whatever price tag may eventually result from the

24 deliberations, disagreements, deals and conclusions of other

25 parties. Our mandated responsibility to our ratepayers
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1 requires our full involvement in the assessment of the nuclear

2 waste project to assure that cost-effective decisions are made

3 throughout the program.

4 With that introduction before you, we appear today

5 to open discussion on matters of waste disporsal program

6 management, licensing and continuity.

7 We have planned some questions for you that we

8 believe would help us carry out our responsibilities. We also

9 make ourselves available to you in a cooperative spirit in

10 hopes that this dialogue will contribute to a safe, deliberate

11 and cost-effective disposal of our nation's high-level nuclear

12 Jste.

13 With that, I would turn to Commissioner Anne Mead.

14 I might indicate that we have with us also three of our staff

15 members to the subcommittee; Mr. Ron Callen, who chairs that

16 committee, r. Fred Haag of the State of New York and Ms. Xim

17 Hoover who is from the State of Washington. They are experts

18 in this field and would be also very responsive to any

19 technical or other kinds of questions and concerns that you

20 may have with regard to our activity and existence.

21 Commissioner Maad.

22 MS. EAD: Good afternoon. In looking and reviewing

23 the waste management program, we have obviously reviewed the

24 role of NRC in the licensing process. We have several

25 concerns about that area.
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1 The first concern we have, I think, is how the NRC

2 Commissioners, how do you view your role in assuring that

3 there will be an effective and efficient licensing process.

4 By-that, I mean how will you oversee the stiff in seeing that

5 precise definitions are arrived at, that-there is some

6 precision in your requirements to DOE so that in their

7 responses to you, there would be enough precision in what you

8 require so that any confusion or sending things back for

9 further review and development and so forth might be avoided.

10 We just wonder how you view your role in this whole

11 licensing procedure?

12 CHAIRMAN PALLADINO: You would like us to answer

13 now?

14 Well, I could give you some preliminary thoughts and

15 my fellow Commissioners are free to chime in.

16 We have not been down this road before as you have

17 indicated and so everything that we might do may not be

18 recognized at this time but we do have periodic meetings with

19 our staff and we do get periodic reports or significant memos

20 that they generate.

21 We are encouraging and I believe the staff has been

22 having meetings with representatives of various groups to make

23 sure that we are getting the input from all groups that could

24 impact on our resources.

25 The staff is also looking at what it is going to
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1 take for then to do their licensing job and there are

2 disagreements between what the staff says and what DOE thinks

3 we can do. For example, we say the licensing process will

4 take us three years and DOE keeps saying, "Well, try for 27

5 months."

6 After listening to the staff, it seems to us like it

7 may -- and based on our experience, it may very well take the

8 three years plus some additional time.

9 The staff is also working on a tracking system or I

10 guess has pretty much developed a tracking system so that the

11 information that is developed and the information needed for

12 a decision can be made available not only to staff but to

13 others that are interested.

14 This is in general how we work with our staff. When

15 it comes to important decision points the staff prepares

16 what we call SCY papers and it might be for information. It

17 might be for decision and we act depending on our feelings

18 about what they give to us and some times we send them back

19 for further work..

*20 Maybe some of my colleagues here would like to add

21 or we might even ask some of our staff people to amplify how

22 it looks from their vantage point.

23 COMMISSIONER ASSELSTINE: Joe, I would add just a

24 couple of thoughts. I would say, Anne, that I think the

25 Commission's involvement so far in the waste program has been
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1 fairly good and fairly intensive certainly since the Waste

2 Policy Act was enacted and even before that. A lot of the

3 questions that we have discussed in our meetings with the

4 staff and you all have been issues that we focused on even

5 since before the Waste Policy Act was enacted.

6 The time that would be required for our licensing

7 process, for example, is something that the Agency focused on

8 in its testimony before the Congress and we certainly have

9 paid a lot of attention to since the enactment of the

10 legislation.

11 In terms of the oversight of the staff's activities

12 and the program, I would agree with Joe's description of it.

13 We have been fairly involved in a number of briefings and

14 overseeing exactly what the staff is doing, looking at our

15 responsibilities under the Act, looking at the schedules that

16 are set out under the Act, and ensuring wherever we can that

17 we stick with those schedules or come very close to it or

18 exceed it in some instances.

19 I think we have been fairly successful on our

20 responsibilities, particularly the promulgation of our

21 technical and procedural requirements, our commenting on the

22 site selection guidelines and on the mission plan and more

23 recently on the MS proposal.

24 One other thing that we do that might be helpful to

25 you from the standpoint of your concern about fiscal
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1 responsibility is that we do have to review and justify our

2 budget including the waste disposal program and I think that

3 provides another opportunity for the Commission to take a look

4 at the specifics of how many people we have, how much money is

5 being allocated to the waste program, how that money is being

6 used, how we are achieving progress in terms of carrying

7 forward our license responsibilities and we do that on an

8 annual basis as well.

9 Not only do we have to be satisfied but we also have

10 to convince our authorizing and appropriating committees that

11 our program is justified and is sufficient and is going to be

12 carried out in an efficient manner.

13 Wherever the funds come from ultimately, we.have to

14 get the Congress' approval for those funds.

15 So I would say those are a couple of other areas in

16 which, I think, the Commission has been involved and in which

17 we are trying to assure that this program is not only

18 effective but also is as efficient as it can be.

19 I would agree with Joe's comments as well on the

20 timing of the licensing process. I think we all do need to

21 recognize that the repository is a first-of-a-kind facility.

22 It is as I think-you have recognized in some of your letters

23 to us a very complex proceeding involving very substantial

24 amounts of technical material and information and-some

25 difficult technical questions.
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1 I think my own view and I think the view that the

2 Commission has consistently taken in focusing n the issue is

3 the 36-month licensing process is probably realistic assuming

4 that we can do many things very, very well to master as much

5 of the information and identify as many of the issues as

6 possible early on in the process.

7 CHAIRMAN PALLADINO: Incidentally, in one of your

8 letters I think you had expressed concern about the fact that

9 if we go 36 months rather than 27 months this would impact on

10 ratepayers.

11 Could you expand the horizon a little bit for any

12 thoughts you have on what the nature of that impact would be

13 on ratepayers aside from the fact that it takes longer and

14 that that might use up some funds.

15 MS. MEAD: That's it. We have found that wherever

16 there are delays in the planning and construction of any kind

17 of a facility, that that translates into costs. The interest

18 keeps growing, you know. If we take a Shoreham, $50 million

19 per month for each month that that plant does not come on

20 line, that type of thing keeps growing and it translates into

21 costs that go right back to the ratepayer from whom all manna

22 flows.

23 MS. ANDERSON: We think, too, the impingement of-

24 that extended time on the final deadline for the first

25 repository, for example, may be significant in terms of the
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build-up of waste on site for utilities with additional

funding being required there.

We would be very careful to say that we do not think

that time should be a factor mitigating against safety. We

are .equally concerned about safety and we want the process to

be as sate and as viable as we want it to be cost effective

and I can't emphasize that enough.

MS. EAD: We don't just want haste: We want a

reasonable amount of time that assures safety but that does

not bog us down in horrendous costs.

CHAIRMAN PALLADINO: I think we have a common goal

in that regard to be as efficient as we can but we also found

that sometimes trying to cut short some of the processes ends

up in taking more time than if we follow the planned

procedures.

I think there will be a lot of interest and there

will be a necessity for hearings on a number of these points

and those are an important part of the process that extends

the time.

of course, if we have safety issues we want to

resolve them and I know you want to resolve them as well. We

don't want to get to a point and wish we had done something

different in order to provide the safety that we expect.

COMMISSIONER ASSELSTINE: Edwyna, your opening

statement focused'also on learning'the lessons from the past
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1 reactor experience. I think that is a very good point.

2 I think in a number of respects you can take some

3 comfort from what the waste management staff in the NRC is

4 doing. I think the focus really is on making sure that the

5 job.gets done right but also in achieving efficiencies in the

6 licensing process wherever possible and learning from some of

7 our experience in the reactor area.

8 One good example, I think, is quality assurance. I

9 am very proud of what the NRC staff is doing in the waste

10 program on quality assurance. They have really stressed the

11 need to DOE to have a strong QA program and to have that

12 program in place now while they are beginning to collect the

13 data and information that they ultimately will rely on for

14 their application for the construction and authorization for

15 the repository.

16 I think that is a particularly good lesson and it is

17 one that does come out of the reactor area. That is an

18 example where, I think, the staff is taking a very forward

19 looking approach at how can we make sure when that application

20 comes in that it is a good application and that we can move

21 along on a reasonable licensing schedule such as the one we

22 have outlined.

23 I think at our February meeting the staff outlined

24 some other things that they were doing, one of which is an

25 effort to try and resolve issues generically through
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1 rule-making wherever that can be done and also to identify

2 issues early on while we are in this pro-licensing phase and

3 do whatever we can to resolve those issues prior to the time

4 of the licensing hearing.

5 It strikes me again that those areo'lessons that we

6 have learned from the reactor area. You are never better off

7 if you are deferring issues to later on down the road. If you

8 can identify them, get them resolved in a way that is

9 technically responsible and defensible early on in the

10 process, it has to make the later licensing phase go much more

11 smoothly.

12 I think finally the effort to try and set up a

13 computer document system so that everyone is working from a

14 common base, I know that is an area you have had some concerns

15 about in terms of cost, but it strikes me that that is another

16 area where if the costs are reasonable, it ought to improve

17 the efficiency and effectiveness of the licensing process. -

18 If everybody is working form the same basis of

19 information and everyone accepts tat proposition at the

20 outset, it should make the licensing process go more smoothly

21 particularly where you have such a voluminous amount of

22 information.

23 MS. ANDERSON: That brings to mind the question that

24 Commissioner Bratton had with regard to the volume of data.

25 MR. BRATTON: I do have a question with respect to
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1 that. You called it, Jim, computer document system and I

2 assume, is that the same as you referred to as the tracking

3 system, Mr. Chairman?

4 CHAIRMAN PALLADINO: Yes, in part.

5 COMMISSIONER ASSELSTINE: That is'part of it, yes.

6 MR. BRATTON:' There are some estimates that have

7 been given to our staff and I don't know the source of them.

8 I don't even know the accuracy of it but the, numbers that we

9 have seen discuss the potential of 300,000 to 400,000

10 documents developed by the NRC staff and then some potential

11 of up to 40 times as many documents to be developed by DOE

12 and/or others.

13 If that were to occur; using the maximum number,

14 that is something like 16 million documents and my quick

15 calculations sitting here this afternoon would indicate that

16 if you captured one of them in machine-readable form in a

17 minute, that would take 30.44 years.

18 COMMISSIONER BERNTHAL: That's probably about right,

19 isn't it?

20 (Laughter.)

21 MR. BRATTON: It just is beyond my-comprehansion how

22 that many documents could be generated. I guess i..' those

23 numbers are -- if I have them correctly and there is that kind

24 of potential --

25 COMMISSIONER BERNTHAL: Welcome to Washington.
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1 MR. BRATTON: -- can you really develop this system.

2 that will capture and have available through some index for

3 retrieval this quantity of documents?

4 CHAIRMAN PALLADINO: I wonder if Bb Browning might

5 comment on that.

6 MR. BROWNING: Regardless of the number of

7 documents, the actual quantity, there clearly are going to be

a a lot of documents.

9 CHAIRMAN PALLADINO: Are they going to be in the

10 300,000 to 400,000 range from NRC?

11 MR. BROWNING: Those are the current estimates but 

12 would like to indicate that one of our initiatives in looking

13 at making this whole process more efficient is to try to make

14 sure that the number of documents is kept to the absolute

15 minimum.

16 one of the key elements of this whole program is to

17 make sure that these documents as they get generated are

18 available to everybody on a real time basis and instantly

19 available for recall.

20 The whole purpose of this computerized program which

21 basically DOE has the lead for it will be to make sure that

22 everyone that is an interested party in this thing has access

23 to the documents on a real time basis so that when the time

24 comes for the-licensing process, there will be..no discovery

25 period.
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1 In most of the other licensing arenas, discovery

2 could end up being years and with this kind of document base,

3 you can imagine how long it would take if, in fact, all the

4 documents had to be dredged out in the usual -'anner.

5 So this is one of the initiatives we have been

6 working on very closely with DOE. It is going to be an

7 extremely cost effective thing in terms of time, real time

8 when it comes to the licensing process.

9 There also no question but what DOE and we need to

10 keep the number of documents down to the absolute minimum

11 necessary in order to do the job.

12 CHAIRMAN PALLADINO: Bob, is your estimate 300,000

13 to 400,000 from NRC alone? That is roughly 100 documents for

14 every person that works in the Commission, the whole Agency.

15 MR. BROWNING: But this is over a period of a long

16 period of time.

17 CHAIRMAN PALLADINO: Even that because not everyone

18 generates documents in this area.

19 MR. BROWNING: This includes memos, drafts and if we

20 have an efficient system --

21 COMMISSIONER BERNTHAL: It is everything, virtually

22 everything.

23 MR. BROWNING: -- it works into this computer

24 system, will essentially purge the system of all irrelevant

25 documents. Typically in a discovery process, the lawyers tell
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1 me that the problem in these hearings is that all kinds of

2 drafts come up with marginal notes, t cetera. This system,

3 if it is put in and discipline is imposed on both DOE and our-

4 systems, that kind of system will not be in place at the time

5 discovery comes in and the hearing process takes place.

6 COMMISSIONER BERNTHAL: Let me just interject here a

7 comment or two so you understand what we are trying to do. It

8 is clear that if we had that many documents with the current

9 system that this agency has it would fall flat on its face.

10 We would be drowning in documents. The discovery process

11 would never end.

12 I think we are going to be saved by technology here

13 and it took some fighting to get it done and I believe that we

14 are now embarked on a program in conjunction with DOE to try

15 to rationalize and computerize with the best technology

16 available our document system here.

17 So it isn't as bad as it sounds and I would just say

18 although I am not a defender of document generation, I am a

19 realist. That includes every memo and every letter, every

20 piece of paper basically that relates to the Nuclear Waste

21 Policy Act.

22 It sounds staggering but I am not surprised. That

23 is the way this city runs.

24 If I may go on in a little bit more general vein, I

25 don't know what the latest estimate I got of the total
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1 fraction of cost in the Nuclear Waste Policy Act execution

2 that will be attributable to the NRC, I don't know what the

3 total fraction of that was, maybe Jim can help me out here,

4 the number ten percent sticks in my mind but maybe it was 30

5 percent. What is that estimate?

6 COMMISSIONER ASSELSTINE: I think it is a lot

7 smaller than ten.

8 COMMISSIONER BERNTHAL: Does anybody know?

9 MR. STELLO: Four or five.

10 COMMISSIONER ASSELSTINE: Vic is saying four or five

11 percent.

12 COMMISSIONER BERNTHAL: Four or five percent, okay.

13 I have to say that the NRC's track record on timely licensing

14 is not what it is generally perceived to be on the outside.

15 It is odd that you would be hearing this from me because I

16 think I am very much on your.side in your concerns and in the

17 general concerns of the public about the NRC, the efficiency

1s of the licensing program and what-not, but if you look at the

19 record this Agency by in large has not been responsible for

20 delaying plants per se because of the licensing process.

21 Now we can get into arguments over TI imposed

22 backfits and things like that but the licensing process per se

23 has not necessarily been where the money has been spent in

24 many of these vastly too expensive nuclear power plant

25 projects.
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I Therefore, I see no reason to make the judgment

2 ahead.of time here that for the four or five percent of that

3 appallingly large amount of money, $25 to $30 billion dollars

4 I ust read, I believe, in your statement, Cmmissioner

5 Anderson, that for that four or five percent that the NRC

6 itself will not manage its four or five percent of that very,

7 very large quantity of money. We may not, but I would like to

a think that at least we will follow the track record that I

9 think has characterized this Agency in recent years. Let's

10 give us a couple of years after TI and that is that we will

11 do our job with some degree of expedition hre and some degree

12 of efficiency.

13 I would just suggest that it is the nature of the

14 process that has been set up that is costing $25 to $35

15 billion dollars and perhaps the real comparison to make and

16 the question to ask is what will the actual construction of

17 the repository -- what will the cost of that be along with

18 the licensing if you will?

19 I would not hazard a guess on that. I am sure DOE

20 would be far better than I would be at it but the difference

21 between that and it is large and $25 to 35 billion dollars is

22 the process that the Congress of the United States has set up.

23 Now we are paying a very large price for that

24 process. That is the.impact on the ratepayers in my

25 judgment. I see no way to avoid that because the nature of
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1 the system demanded that that process be set up and I think

2 Jim Asselstine appreciates that as well as anybody at the

3 table here.

4 I am sure that there will be delays.. I hope that

5 they are not NRC induced delays. But you can almost count on

6 it. This process is going to go on and part of the reason is

7 that there is a large segment of society in this country whose

8 very interest it is in to perpetuate the protess.

9 There will be very much perpetuation of process as

10 we go through this in the next 20 years. I don't have a doubt

11 about that. All I can do as a Commissioner with a relatively

12 short term compared to the life of this whole thing is to give

13 you my assurances that we are going to try to manage this

14 Agency at least to the extent that I can and I think everyone

15 at this table in a way that is efficient.

16 I don't think though that even if we did our job

17 ideally perfectly here that that is going to be the big impact

18 on your ratepayers.

19 Rather, it is this huge difference between what 

20 repository will actually cost to build and the total amount of

21 money that this project is going to cost and that, I am

22 afraid, is built into the process itself. That was written

23 into the law. That may be discouraging but I think that is

24 the way it is and that is probably what we are going to have

25 to life with.
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1 MR. BRATTON: Our point with respect to the number

2 of documents was not that you haven't come up with the right

3 system in order to handle it. In fact, I think we commend

4 your planning with respect to that. It is that estimate that

5 has us-buffaloed because to the degree that that estimate of

6 the potential number of documents is realized, the ability of

7 your developing that system and in effect handling that number

8 of documents.

9 My little example of one minute per document taking

10 30.44 years is part of the problem and to the extent that this

11 system may not work, then we have delays and potentially some

12 issues that can potentially be litigated. They couldn't get

13 their document. They tried and they couldn't.

14 If you follow what I am trying to say, it is the

15 shear number and really will this system work and I suppose

16 the rebuttal will be "if not that, what."

17 COMMISSIONER ASSELSTINE: Yes.

18 MR. 3RATTON: I don't know that but we are just so

19 overwhelmed or at least I personally by this $16 million

20 dollar figure.

21 CHAIRMAN PALLADINO: Our EDO has some comment he

22 would like to make. Mr. Stello, our Executive Director fr

23 Operations.

24 MR. STELLO: I think the-question isva very, very

25 good question and an important one and one that has led to
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1 this whole issue of how is it that you are going to manage

2 these .documents.

3 Even if we were to develop the system which is in

4 fact developed at the present time, if all of.the parties

5 don't agree to participate in it, we haven't gotten very far

6 and I will be telling the Chairman and the Commissioners that

7 hopefully by the end of this week, they will have a package

8 that is going to suggest that we want to do something

9 different here.

10 We are going to ask for a negotiated rule-making

11 process to bring in all of the parties and develop a proposed

12 rule to get the commitment from all of the parties and the

13 Indian tribes that they, in fact, will participate ad use

14 this system to avoid that very problem.

15 This means not only will -- and those documents are

16 not NRC, there are contractors and all the correspondence and

17 if you look at our files it really boggles your mind as to how

18 many documents we really deal with but it is a routine

19 process, but if all the parties participate in it and they

20 enter in also their documents into this system so that

21 everybody has immediate access and the decisions can be made

22 on the basis of those documents that everyone has a chance to

23 see so that the decision is made on the best available

24 information, everybody knows what the basis for the decision

25 is and everybody can see it.
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1 Then I expect to see rather substantial and

2 significant efficiencies in being able to get this job done

3 with in my mind a very thorough sound basis that everybody

4 understands as the basis for getting the jobdone.

5 So I hope that we are successful and that parties

6 will, in fact, take the first step which is to agree to come

7 in and negotiate what ought to be in this rule-making to make

a sure that everybody's equipment and systems that are in place

9 are compatible.

10 If everyone agrees to do that, I see a very

11 substantial improvement in our process and I will -- maybe I

12 am exaggerating -- but orders of magnitude better than

13 anything that we can do with our conventional licensing

14 process today.

15 COMMISSIONER ASSELSTINE: I think that is a very

16 good point that Vic raises and it ties in with a unique aspect

17 of this particular proceeding and that is that Congress made

18 the decision in this case that, as Bob I am sure you are aware

19 being from a potential host state, that the states and

20 affected Indian tribes were going to be funded and that they

21 were going to receive funding from the program sufficient to

22 hire their own independent experts.

23 What we have is the situation where states and

24 Indian tribes, in fact-some within your own state, that I am

25 told are hiring some of the best experts that are available
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1 in some of these areas and they are going to be generating a

2 substantial amount of material and information.

3 We can to a certain extent control what we do. DOE

4 can control what it does but you are also going to have for

5 the first time, I think, other participants in the process

6 that are very well funded, that are equipped with some of the

7 best technical talent that is available in the field and they

8 are going to have to be part of this process. to make it work.

9 I think really this kind of an information

10 management approach that we are trying to put in place really

.11 is an essential element. Otherwise, as you say, what else? I

12 don't know what the alternatives are.

13 But this to my mind holds out the prospect for some

14 management of what is obviously a very challenging task.

15 CHAIRMAN PALLADINO: Incidentally, we would be

16 interested in any thoughts you have on our Information

17 Management Tracking System either now or as you see it develop

18 because your input can be very helpful to us as well as the

19 input of many other people.

20 MR. RATTON: Thank you.

21 CHAIRMAN PALLADINO: Do you want to go to another

22 issue?

23 MS. EAD: Yes. If I could return to the issue of

24 the involvement of the Commission. I think that question

25 arose because of our review of various documents, one of which
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1 was the Kemeny Commission Report which indicated that the NRC

2 Commissioners at that time had largely isolated themselves

3 from the licensing process and from the overall management of

4 the NRC.

5 So I think that I gather from what you said that

6 this Commission will take a more activist role in this

7 licensing process and hopefully in management of the program.

a Is that a correct assumption?

9 COMMISSIONER ASSELSTINE: I think it is and I think

10 there is one other important distinction that you should take

11 away with you as far as this licensing process as compared

12 with the reactor process.

13 When the Commission first set up the licensing

14 process for the repository, it made a very conscious decision

15 to divide the process into two parts. One part is the formal

16 part after we get a license application which will be several

17 years down the road. From that point forward then the

18 Commission really is in the position of being the ultimate

19 judge in the case-and at that point, you will have the

20 hearings and the restrictions on Commission involvement in

21 those hearings because we will be the ultimate judge of the

22 case or whoever is on the Commission at the time.

23 But the Commission also recognized that there was a

24. substantial period.of time where significant information would

25 have to be developed before the formal licensing process
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1 starts.

2 In that sense, that is the process we are in now.

3 The Commission made the conscious decision when it set up the

4 regulatory framework that it wanted to stay 'involved in that

5 part of the process. It wanted to oversee this informal,

6 pre-licensing portion. I think that is what we are doing.

7 I think that is a difference from the reactor area

8 because the reactor area, you always start with a license

9 application that has come into the Commission and the

10 announcement of an opportunity for a hearing or a required

11 hearing and almost immediately you are into the formal process

12 where the Commission has to remain somewhat outside of the

13 direct involvement of the staff's review and the hearing

14 itself.

15 We have managed to avoid that, I think, by the way

16 that the repository licensing process is structured. The

17 result is more direct Commission involvement and oversight of

18 what is going on particularly in these crucial early stages.

19 MS. MEAD: As a follow-on to that, Commissioner, it

20 is my understanding, however, that you are going to use the

21 same licensing pocess that is, a two-step process, the

22 construction and operating license, as you have used in the

23 reactor model.

24 We wonder whether or not you have looked at that as

25 maybe the proper vehicle for licensing a repository because
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1 we think that the reactor and repository safety and

2 construction and operation are not fully alike. Recognizing

3 the double procedural trouble in entering and maintaining

4 movement in the process, the legal and organizational

5 differences between the DOE and an investor-owned utility and

6 the length of a license years here, it is not 40 years but let

7 us say forever, we wondered whether a two-step type of

8 licensing process is a correct process or whether you have

9 thought about that at all.

10 1is-w01iered whether - soaB-ctntinuous type of

11 licensing where as things were completed, they would be

12 reviewed and there would maybe be a sign-off on that

13 particular area.

14 Z zeuar aga±n and I hope you fill exvuse me to the

15 Kemeny Report which said that licensing is a two-stap

16 process. The company must obtain a construction permit and

17 several years later an operating license and the CP stage does

i8 not require complete design plans and therefore, the full

19 safety review does not occur until the operating license

20 stage.

21 By then, and this is our concern, by then hundreds

22 of millions of dollars have been spent or committed in the

23 construction process and the ultimate safety review may be

24 influanced.by.economic considerations that can lead to a

25 reluctance to order major changes.
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1 Now we know as a matter of fact that some major

2 changes have been ordered in the reactor area causing the

3 expenditure of a lot more money.

4 So I wonder if you have looked at that process as

5 the proper one for this project. -

6 COMMISSIONER BERNTHAL: Let me just make a comment

7 and I am sure there will be others.

8 There is a fundamental difference that Jim already

9 alluded to, I think, between what caused some of the problems

10 in nuclear power plant licensing and the licensing process

11 that I would envision here.

12 First of all, I would expect that the Commission

13 will be very much involved at every step of the way. I would

14 expect that our. staff will be involved every step of the way

15 as the design develops for this repository.

16 But the fundamental difference is that this is a

17 first-of-a-kind. That does not apply to any nuclear power

18 plant that we licensed, I suppose, since the first one or,

19 perhaps since the Clinch River licensing attempt.

20 CHAIRMAN PALLADINO: And even the first one had

21 prototypes before it.

22 COMMISSIONER ASSELSTINE: Yes, that is right.

23 COMMISSIONER BERNTHAL: So a one step licensing

24 process if that is what you are suggesting and that is what

25 the Commission is suggesting now for nuclear power plants
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1 appears to be something that would work very well provided

2 there is a backlog of experience and provided most importantly

3 that the utility comes in with a rather complete design.

4 That was not done back in the 1960's and 1970's.

5 The utility came in and said or basically pointed to a GE BWR

6 or a Westinghouse PWR, I won't get through all the vendors

7 here, but said, "We want one of those. We will get back to

a you and let you know what the details of the design are

9 later."

10 That is the way the system was set up. That is the

11 way the utilities by in large preferred to proceed with the

12 system. We are not going to let that happen again here

13 either. This is a first-of-a-kind facility that we are going

14 to be licensing here.

15 I see no way other than continuous licensing maybe

16 and whether that is two-step or ten-stap, it seems to me isn't

17 really the question. There has to be continuous exchange

18 between the NRC and the DOE licensee in this case just like

19 there was in the case of the Clinch River Breeder Reactor

20 which may be in some respects at least one of the better

21 analogies that we can draw at this point.

22 That i very different from doing the 101st or 105th

23 nuclear power plant license.

24 CHAIRMAN PALLADINO: Let me also add several

25 points. I wanted to make the point that this matter of-a deep
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1 geologic repository is a first-of-a-kind as Commissioner

2 Bernthal said and is a developmental process.

3 Actually, whether or not a one-step or a two-step

4 process is better, I don't think we have addressed as a

- 5 Commission although there may be various views among the

6 Commissioners about whether or not a one-step process would be

7 feasible under this kind of a development program.

8 But the staff did address the one-step process in

9 dealing with the monitored retrievable storage and did feel

10 that perhaps a modified one-step process might work there but

11 it does not have the developmental characteristics that a deep

12 geologic repository has.

13 So while that might be a feasible thought for an RS

14 that is completely designed in advance to my way of thinking

15 it is very questionable with regard to a deep geologic

16 repository because we have never seen one and the design is

17 being developed as information is being obtained and we are

18 trying to keep abreast of it and when we think it is ready to

19 get a CP license., we would like to see a lot more work done

20 before we say that it is ready to operate.

21 COMMISSIONER ASSELSTINE: I-would add one other

22 comment. I agree with both Fred's comments and Joe's on the.

23 first-of-a-kind facility but I think one point that you make

24 to us is a valuable one and one that we should focus on

25 however many steps there are in the process. That is we
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1 should make sure that we don't wait until right before

2 operation of the repository before we identify or address

3 significant issues that may come up.

4 This is bound to be a learning experience no matter

5 how good the site characterization is, it will only cover part

6 of the geologic area in which the repository will be built.

7 That means that there are bound to be some surprises and some

a new information that comes to light during the construction

9 process for the repository.

10 However we structure the process, I think your point

11 is well taken. We need to have the ability to identify

12 problems and new information as soon as it comes to light and

13 make sure that if there are new questions that need to be

14 addressed that they get addressed right away. Don't wait

15 until the end of the process when the facility is basically

16 complete and ready to go into operation to be addressing new

17 problems.

18 I think regardless of how the process itself is

19 structured, that part ought to be built in and that is

20 something that we can and should focus on.

21 MS. HEAD: I think that is basically our point

22 because to go back and do a lot of expensive retrofitting

23 after all of these billions of dollars have been expended,--

24 COMMISSIONER ASSELSTINE: No quastion.about that and

25 I think that is-something that the staff and DOE might want to
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1 look at and how to go about that part of the process and now

2 probably is not too soon to start thinking about that. I

3 think a lot of our efforts has been focused on the

4 pre-construction phase that we are now in but it is probably

5 not too soon to start thinking about how to" structure the

6 staff's involvement and the NRC's involvement in the on-going

7 construction program to make sure that any problems are

8 identified, surfaced and addressed right during that process

9 as soon as they come up.

10 MS. MEAD: We are mindful that it is a

11 one-of-a-kind. I don't think what I have suggested is an easy

12 -- I mean this is a very difficult area, I think, in terms of

13 how to handle it but I am glad that you are going to.give it

14 some thought.

15 COMMISSIONER BERNTHAL: I would just say that if

16 there is anything that is burned in the institutional memory

17 around here, it seems to me, is the futility of Monday morning

18 quarterbacking when it comes to licensing.

19 It has happened a few times to the NRC. I don't

20 think that any of us right now are in a mood to let it happen

21 again at least not on our watch, that is certainly the way I

22 feel, and if your concern is that somehow the second license

23 for operation if indeed there is one were some step is the

24 step at which the Commission is going to say, "Hold everything

25' in 1997. You forgot something in 1987," we certainly are not
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1 intending to let that happen.

2 I think that we are extremely sensitive to that sort

3 of problem because we have been around that track a few times.

4 MS. MEAD: I think both you and all of us don't want

5 history to repeat itself. We should be learning from history

6 because we end up in the same situation you do as our

7 ratepayers attack us.

a COMMISSIONER ASSELSTINE: You raised the point also

9 about the degree of completeness of the design and the

10 application.

11 MS. MEAD: Yes, I did.

12 COMMISSIONER ASSELSTINE: That is something that I

13 think we haven't really come to grips with yet. Under the

14 ideal situation, just as I think we are trying to approach in

13 the power reactor area, you would want a virtually complete

16 design before you start to build the facility.

17 But I think that the first-of-a-kind nature of this

18 facility, the unknowns in terms of the geologic environment,

19 and some of the difficult technical questions are going to

20 limit our ability to do that.

21 Now where you draw that line in terms of how

22 complete an application we are looking for, I don't know. But

23 it strikes me that that is something that again is not too

24. soon for our staff-to start focusing on.

25 How much design information realistically can we
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1 expect for this facility and how much would we like to have

2 and what programs do we need to have or does DOE need to have

3 in place'to meet our expectations in terms of the level of

4 completeness of the design and the application that they

5 submit?

6 Clearly the more we can get of good sound

7 information to justify the design and to complete it, the

8 better off we are going to be but that is another valuable, I

9 think, suggestion that you made that we could perhaps ask the

10 staff to look at.

11 MS. MEAD: It is also another difficult area.

12 COMMISSIONER ASSELSTINE: Yes. It is not easy.

13 MS. MEAD: It is very difficult.

14 COMMISSIONER ASSELSTINE: That's right.

15 MS. ANDERSON: I think we have exhausted what we

16 came here for today. I must say to you how grateful we are

17 that we had the kind of dialogue that we have had, that you

18 enabled us to raise issues and we were able to talk back and

19 forth.

20 We recognize sometimes the difficulty in the more

21 formal setting and we are very appreciative of this

22 opportunity. I would like to request the opportunity in the

23 future to come back at some point and to talk further with you

24 as this whole process develops.

25 We thank you very much.
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1 CHAIRMAN PALLADINO: We certainly thank you for

2 coming and sharing your thoughts with us. I hope you are

3 maintaining an on-going dialogue with our staff and they, in

4 turD, with you because that will give you the.opportunity to

5 see what their thinking is even before we get it.

6 It gives you an opportunity to get some input at an

7 early stage and it also gives us an opportunity to get

a important reactions and questions that we might tend to take

9 for granted whereas you might not take them for granted in the

10 same way.

11 So again, let me thank you for coming and let me see

12 if other Commissioners have any closing remarks?

13 COMMISSIONER ASSELSTINE: I was just going to ask

14 one question. Are you satisfied that the arrangements we have

15 been able to put in place over the past I guess year or so in

16 terms of having the opportunity to discuss with the NRC staff

17 the kinds of information or questions that you have or giving

13 you the information that you need --

19 MS. ANDERSON: You are very helpful and I must say,

20 Jim, that it has been excellent to have you on board with us.

21 COMMISSIONER ASSELSTINE: Thanks.

22 MS. ANDERSON: It is just an excellent opportunity

23 though to have the advantage of talking with each of you and

24 we appreciate that.

25 COMMISSIONER ASSELSTINE: Good.
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1 CHAIRMAN PALLADINO: Thank you. We will stand

2 adjourned.

3 [Whereupon, the Commission meeting was adjourned at

4 3:05 o'clock p.m., to reconvene at the Call fo the Chair.]
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.

STATE OF MICHICIAN

DNIMISSIONERS PUBLIC SERVICE COMMISSION
William E. Long G54S Mercantile Way
Edwyna G. Anderson _ P.O. Box 30221
Matthew E. McLogan JAMES J. BLANCHARD, Govemor Lansing, Michigan 4890

DEPARTMENT OF COMMERCE
DOUG ROSS, Director

June 18, 1986

Nunzio J. Palladino, Chairperson
U.S. Nuclear Regulatory Commission
1717 H Street N.W.
Washington, D.C. 20555

Dear Dr. Palladino:

The National Association of Regulatory Utility Commissioners
(NARUC) was very appreciative of the opportunity to meet with the
U.S. Nuclear Regulatory Commission (NRC) last April for the purpose
of discussing the federal high-level nuclear waste program. This
multibillion dollar effort s of great national importance and
presents a challenging task for both the U.S. Department of Energy
(DOE) and the NRC. Along'with the NRC, the NARUC pledges its best
efforts to assure that a safe and successful federal program is
created, licensed and carried to completion.

As we indicated, our ntention in beginning this dialogue
with the NRC is not simply to urge a swift and positive result
for the DOE license application, but to help assure that the licensing
process is thorough and deliberate, with early identification and
resolution of all problems. Our desire is for a program that is
safe, well-managed and cost effective.

I was personally gratified by the opportunity that you provided
for the NARUC to open a constructive dialogue with your Commission.
It was helpful to learn about the substantial efforts already in
progress by the NRC and its staff in anticipation of receiving
the DOE license application for the high-level nuclear waste repository.
This is certainly in the interests of the electric ratepayers we
represent - the people who are paying for the national program.

Because the NRC plays such a key role in this project, I believe
it useful and appropriate to record our impressions of the major
points that were covered during our discussions:
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i.
(1) A-cost-efficient licensing process will require of the

NRC as much prior identification as possible of the information
it will need. This identification will include both
the degree of detail and the depth required so that the
DOE can produce a quality application as defined by the
NRC.- As an example, the NRC's development of an applicant's
acceptable quality assurance program is under way. This
example was given to us by Commissioner Asselstine at
our February, 1986 meeting with him and he reiterated
it at this latest meeting.

(2) The licensing support system will be re-examined very
carefully for its ability to reduce unnecessary delays
or challenges during the discovery process, i.e. that
purpose which it is designed to accomplish. Furthermore,
an assessment will be made of the likelihood that all
affected parties will agree to use it and contribute
to its content.

(3) I also believe we established, somewhat to our mutual
surprise, that the total number of licensing-related
documents to be produced is so large that some document
control, in addition to the new system, is necessary.
In fact, we raised the question whether it is reasonable
to conclude that the licensing process s manageable.
We also believe that the very large number of documents
is a stimulus to raising basic questions about the NRC's
licensing process and the need to analyze whether another
process may be more efficient, indeed necessary for the
nuclear waste program.

(4) We discussed the appropriateness and applicability of
the familiar two-step licensing process that has been
used for nuclear power plants -- raising the issue of
whether a continuous mode for the geological repository
would be more germane. Our concerns focused on the difficulty
of maintaining movement in the licensing process; the
obvious difference between licensing a nuclear plant
owned by an investor-owned utility and a repository built
by another governmental agency; and the difference in
the duration of the license, 40 years versus virtually
"forever" for the repository. We questioned whether
a more continuous type of licensing process would be
preferable. That is, could the NRC staff more continuously
follow the progress of the DOE, reviewing and signing
off as identifiable tasks are completed by the DOE thus
eliminating-delays that could lead to expensive retrofits?
The revised process should be carefully designed to maintain
protection of the rights of all affected parties.
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it is our understanding that the NRC agreed there must
be, at the very minimum, a continuous exchange of *.nformation
-between the RC and the DOE. At least one Commissioner
itated the necessity of making sure that the NRC.does
not wait until just before the operation of the repository
before identifying and addressing ssues that surfaced
during construction. We were encouraged by your reaction
to our concerns and believe you will be nvestigatlng
further the potential to make the process more responsive.

(5) We also raised the question whether the lessons learned
from the Kemeney, Rogovin and other nvestigatiorfs of
the NRC and its activities have been applied to the NRC's
nuclear waste licensing process.

I wish to return to one point that may not have been clear
in our discussion. The number of licensing documents will be,
by NRC staff estimates, very large. We have observed that the
number given to us, 16 million, is more than the number of documents
in a major university library. The proposal for a licensing support
system by the NRC is an attempt to employ the most modern technology
to accommodate this very large number and to reduce problems in
discovery. As agreed, you will be testing to assure that the system
will perform its task. Beyond that, if this licensing process
is so large as to require a storage mechanism at or near the leading
edge of the technology of document control, it raises a broader
question. It seems that an extensive and insightful evaluation
of the licensing and hearing process must be undertaken so as to
discover other alternative processes, new rules, controls and technology
that must be employed to maintain process movement and keep It
from collapsing. We of the ARUC would appreciate your views on
this matter and the results of any information on Staff or Commission
investigation in this regard. We stand ready to assist in any
way we can.

Again, on behalf of my fellow commissioners in the ARUC,
I want to thank you and the NRC for being responsive to our request
for meeting with you. We view that meeting as only the initial
step toward developing a cooperative effort between the NRC and
the NARUC in our mutual desire to make the licensing process more
effective and more efficient.

Si ncerR-l Y.

Edwyna . Anderson
Chairperson, NARUC

Electricity Committee
Chairperson, Subcommittee on

Nuclear Waste Disposal j
cr! Jlamps R. Asselstine 



ENCLOSURE 4

TIME LINE UNDER CURRENT RULES FOR CONTESTED CP OR OL HEARING SCHEDULES

DAY

0 Notice of Hearing Published in Federal Register (§ 2.104)

30 Final day to file Petition for Leave to Intervene (Responses required 15
days after date of filing (10 days for other parties) § 2.104(a), §
2.714(c).

75 Amended Petitions and/or Contentions due § 2.714(b).

90 Parties' response to contentions/amended petitions and Special
Prehearing Conference, § 2.751a.

95 Staff Response to contentions, § 2.714(c).

125 Board Order following prehearing setting schedule and opening discovery
(35 days assumed for Board Prehearing Order pursuant to time provided
in Appendix A to Part 2 for initial decisions).

155 SER or SSER dealing with majority of hearing issues is distributed.

185 Discovery concluded (60 days assumed for discovery, responses,
objections and rulings.)

245 Second Prehearing Conference to rule on issues, § 2.752. (60 days
after discovery or such other time as determined by the Board).

280 Board Order setting hearing (35 days assumed).

290 Objections to Order from parties, § 2.752(c).

295 Staff Objections to Order, § 2.752(c).

310 Final Board Order (Approximate, if needed). Time assumed is 10-15
days after service of objections, if any.

315 Motions for Summary Disposition due, § 2.749(a). (Time assumed is
earliest possible date after Board Order setting issues.)

340 Response to Motions for Summary Disposition due, § 2.749(a)

ENCLOSURE 4
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345 Testimony filed, § 2.743(b)

355 Board ruling on motions for summary disposition. (Time assumed is 10
days following service or responses.)

360 Hearing Commences (Considerations-Testimony filed 15 days in advance
of hearing, summary disposition to be filed 45 days in advance of
hearing, § 2.743(b).)

390 Record closes (30 days assumed for hearing, thus providing two weeks
for environmental issues, two weeks for safety issues, and assuming
that schedule can be adjusted to allow for sequential hearings.)

410 Applicant's Proposed Findings due, § 2.754(a)(2).

420 Parties' Proposed Findings due, § 2.754(a)(2).

430 Staff's Proposed Findings due, § 2.754(a)(2).

445 Applicant's Reply Findings due, § 2.754(§)(3).

485 Initial Decision, Appendix A to Part 2 § VI(d).

500 Notice of Appeal and/or otions for Stay, § 2.762(a)/§2.788(a).

515 Responses to Stay Request, § 2.788(d).

530 Appellant's Brief on Appeal, § 2.762(b)

It is noted that 1 year 6 months is the minimum schedule for a contested OL
or CP proceeding. This assumes a complete application and completion of the
Staff's review in time to issue its SER by day 155, timely filing of testimony
by all parties and strict adherence to Part 2 times by licensing boards.
Experience indicates none to the foregoing assumptions is warranted.

Five (5) days have been added to the times indicated above for service by
mail pursuant to § 2.710 where appropriate.



ENCLOSURE 5

DIVISION OF WASTE MANAGEMENT
HIGH-LEVEL WASTE PROGRAM 

FIVE-YEAR PLAN
FY86-FY9O

MISSION:

NRC's mission in the National Hfgh-Level Waste Program s derived from theNuclear Waste Policy Act of 1982 (NWPA). A key element of the NWPA isto have the first licensed geologic repository available to begin permanentdisposal of spent fuel and high-level waste by 1998. As directed by the NWPA,DOE has lead responsibility for siting, designing, constructing, and operatingthe repository, with full participation by affected States and Indian Tribes.NRC is responsible. for liceising the -.:ository (ts consiruction andoperation) in accordance with its licising criteria contained in 10 CFR Part 60.According to the NWPA, NRC must reach a:licensing decision within 3-4 years ofreceipt of DOE's license application, during which time NRC will be on thecritical path of the national program. Acc:rdlng to DOE's latest publishedestimates, a license application for the first repository (out of two currentlyplanned) will be submitted to NRC in 1991 and the repository will beginaccepting high-level waste in 1998, the date specified by the NWPA. The majorparties to the NRC licensing hearing will be the NRC, DOE, the host State andaffected Indian Tribes.

As part of its mission to license the repository, NRC's activities in thenext five Years will be based on devepln; ].censInq uiAnce for DOE:resolving, to the extent practicable, licensinq issues prior to the hearing;developing the staff's ndepenlent licensinq assessment caoability; andidentifying and implementing ways to maKe the licensinq process moreetrictent, All of' MI's activities will be carried out in an open manner,assuring the necessary interaction with affected States, Indian Tribes andother agencies.

MAJOR FIVE-YEAR GOALS:-

In five. years from now, NRC's high-level waste program should be in a positionwhereby all necessary Ticensing guidance has.been provided to DOE; major*licensing issues have been adequately ventilated among all parties involvedand resolved, to the extent practicable; and the NRC staff has the technicalcompetence and ability to conduct a thorough review of DOE's licensing

FNrI nAzlnD
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application and comolete its licensing hearings within the mandated 3-4
year time frame. In order to achieve this strategic position within
five years, NRC has the following major goals:

1. Develop and maintain an aggressive program focused on activities necessary
to provide sufficient licensing guidance to DOE and sufficient interaction
with DOE, States, Indian Tribes, and other agencies in order to.identify
licensing Issues and begin the process of resolving them.

2. Develop and maintain an aggressive program that strives to assure the
formal resolution of licensing issues prior to the licensing hearing,
to the extent practicable.

3. Develop the staff's technical capability to review DOE's licensing
application within a 3-4 year time frame and to adequately defend
NRC's position on all licensing issues.

4. Identify and eliminate, to the extent possible, impediments to meeting
NRC's statutory time frame for completing its licensing proceeding and
identify and implement efficiencies in the licensing process.

OV'RALL FVE-YEAR STRATEGY

o Focus the program on the key licensing decisions that must be made
with respect to 10 CFR 60 performance objectives and siting and
design criteria.

O At least 70X of the staff's effort will be devoted to the formal
resolution of licensing issues and in developing an independent.
capability to conduct the licensing review and hearing within
the NWPA-mandated 3-4 . ar time frame.

o In the event of year-to-year schedule delays n the DOE program
(e.g., in-the issuance of Site Characterization.Plans), NRC resources
devoted to ctivities dependent-on OE's--schedule (no more than
30% of the staff's effort) will be freed up and diverted to formal issue
resolution..,



ACTION LANS:

GOAL 1: Provide sufficient licensing guidance to OE S'o that its license
application will be ccmplete, Comprehensive, and of high quality
and assure sufficient nteraction with DOE, States, Indian Tribes,
and other involved agencies in order to identify licensing issues
and initiate their resolution.

Action Plans:

A. Provide guidance to OE and identify licensing issues
through reviews of site characterization plans, environmental
assessments, and other DOE plans and reports (generic and
site-spefific).

B. Provide guidance to DOE on an acceptable quality.assurance
program and conduct audits of DOE's implementation of its
quality assurance program.

C. Provide guidance to OE on format and content of license
application documents.

B. Review DOE's site characterization activities at the
three candidate sites.

C. Initiate resolution of licensing issues, both generic and
site-specific, through documented technical meetings,
workshops and data reviews.

D. Maintain continuing liaison with State and Tribal
representatives to keep them Informed of NRC activities.

E. Develop and Implement specific processes and procedures to
permit af.fected States and Indian Tribes to participate, as
appropriate, in the NRC pre-licensing and licensing processes,
without adversely affecting schedules and responsibilities.



GC'.L 2: CeveToo and maintain an aggressive program that strives to assure
the formal resolution of licensing issues prfor to the licensing
hearing, to the extent practicable.

Action Plans:

A. Continue the development of staff echnical positions
(generic and site-specific) on acceptable methods, tests,
and design characteristics for meeting Part 60 performance
objectives and siting and design crlterja.

A. Establish and implement a procedure and process for formally
resolving site characterization and licensing issues through
rulemaking or other feasible alternatives.

.a. Establi~sh and implement a.proedure and rocess for
systematfcally managing and tracking t dentification and
resolution of licensing issues.

C. Establish and maintain a priority list and schedule of
issues to be resolved through rulemaking or other formalized
process.

0. Implement rulemaking or other formalized process for
selected, prioritized issues.

GCAL 3: Develop the staff's technical capability to review OE's licensing
application within a 3-4 year time frame and to adequately defend
NRC's position on all licensing issues.

Action Plans:

A. Ensure that the technical staff remains abreast of
developments n the disciplines involved in high-level
waste disposal.

* *B. Revfew and verify existing models and codes for
* assessing long-term performance of a geologic repository

system and its subsystems, in relation to Part 60
perrormance cojectives ad EPA standards.

C. Develop selected models and codes for assessing long-term
performance.

0. Develop a standard.review plan(s) for NRC's licensing review.



GCAL 4: Identify and eliminate, to the extent possible, impediments to
meeteng NRC's statutory time frame for completihg ts li:ensing
review and hearing and dentify and implement--efficienctes in the
li:ensing process.

Action Plans:

A. Systematically examine NRC's licensing process to
identify impediments.

S. Work with COE to develop an ntegrated network of a
Licensing Information Management System to support
NRC, DOE, States and Tribes during discovery; and establish
a system for interim use.

. C~. Establish a Federaily unded R&D Center to alleviate
coniractor.conflict of interest with the DOE program and
to assure continuity in technical expertise

0. Review NRC's current system for handling allegations
and adaot it to NRC's NWPA program, for both pre-licensing
and pst-licensing application.

, ,



ASSUMPTICNS:

o Resources will be available to carry out NRC's responsibilities under
tne NWPA.

o A license application to construct a high-level waste repository will
be submitted in 1991.

O In the event of year-to-year schedule delays by DOE, NRC will still
be required by the NWPA to complete its licensing review and hearing
within 3-4 years.

o The high-level waste program wilt continue to be highly contentious.

* . |~~~~~ . * .:

MAJOR LICENSING ISSUES:

o Performance Issues

Before Permanent Closure:

- safe emplacement of HLW
- retrievability of HLW

After Permanent Closure:

- containment of HLW within waste packages
- release rate of radfonuclides from engineered barrier system
- pre-waste emplacement groundwater travel time

o Site Issues

- geology
- waste package
- hydrology
- geochemistry
- design/rock mechanics
- environment
- perfzrin4nce assessment
- quality assurance

o Institutional/Policy Issues

- State/Tribal
- oublic
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Mr. Chairman and members of the Subcommittee: I am

pleased to appear before you today to testify on the Department

of Energy's implementation ofthe Nuclear Waste Policy Act of

1982. My name is James R. Tomonto and I am employee by Florida

Power & Light Company as Senior Consultant. My testimony is

presented on behalf of the Edison Electric Insti-tute (EEI), the

American Nuclear Energy Council (ANEC), and the Utility Nuclear

Waste Management Group (UNWMG). I am presently Chairman of the

High-Level Waste Working Group of the UNWMG.

EEI is the national association of investor-owned electric

companies. Its members serve approximately 73 percent of all

ultimate electric customers in-the nation. EEI's membership

includes the majority of DOE's nuclear waste services custom-

ers.

ANEC represents over 100 organizations having an interest

in nuclear power, including investor, public and cooperatively-

owned utilities, manufacturers, architect-engineers, and vari-

ous firms in the nuclear fuel cycle.

UNWMG is a specific activity that is funded by 46

utilities with nuclear programs, including EEI member compa-

nies, public utilities, and cooperatively-owned utilities. Its

sole purpose is to oversee the implementation of the Nuclear

Waste Policy Act and to assist in the resolution of spent fuel

storage and nuclear waste disposal issues.

We greatly appreciate this Subcommittee's continued

interest in and oversight of DOE's implementation of the
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Nuclear Waste Policy Act. The success of the DOE commercial

Nuclear Waste-Program is vital to the nation's 121 nuclear

units -- those in commercial operation, in the testing phase,

and under construction. It is the electricity customers of

nuclear power utilities that presently fund the Nuc-lear Waste

Program at an annual rate of approximately 350 million by way

of the one mill per kilowatt-hour fee imposed on the utilities.

Thus, the nuclear utilities are concerned about the cost of the

program to their customers and have a vital interest in its

successful, timely, and cost effective implementation.

DOE's blueprint for implementation of the Nuclear Waste

Policy Act is set forth in the Final Mission Plan. While DOE's

Mission Plan is a credible document, there are serious imple-

mentation issues that are yet to be resolved. Our comments are

not so much a criticism of DOE's efforts -- much of what has

been accomplished thus far is commendable -- as an outline of

issues that must be addressed to meet the intent of Congress

when it enacted the Nuclear Waste Policy Act.

In my testimony today, I would like to focus on only eight

of the issues that we believe are important to the overall suc-

cess of the Nuclear Waste Program:

° Schedule delays

DOE fiscal management and cost control

° Cost allocation for defense wastes

a Timing of DOE's preliminary determination of
site suitability under Section 114(f)
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° Licensing strategy for geologic repositories

Independent review of DOE's repository site
evaluation methodology

° .Environmental Protection Agency standards

° Improved performance plan and Integrated-MRS

Schedule Delays

The Nuclear Waste Policy Act included detailed schedules

for federal actions needed to meet the Act's objectives. These

schedules were not peripheral to the Act but were the central

ne:nod chosen by Congress to achieve the availability by 1998

-f the first geologic repository. One of the Act's purposes is

"to establish a schedule for siting, construction, and opera-

tion of repositories that will provide a reasonable assurance

;.v; the public and the environment will be adequately pro-

tected from the hazards posed by high-level radioactive waste

and such spent fuel as may be disposed of in a reposi-

tory...."l/ Congress in 1982 believed the schedules estab-

:__-ed were "realistic and workable" and fully expected "the

involved agencies to do everything possible to assure that

[the] schedule is met."2/ Unfortunately, missed deadlines and

schedule slippages have become the rule for the Nuclear Waste

I/ Nuclear Waste Policy Act, I111(b)(1), 42 U.S.C. 110131
(1983).

_, S. Rep. No. 282, 97th Cong., 1st Sess. 21 (1981).
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Section 114(e) of the Act requires DOE to prepare a

Project Decision Schedule setting forth "the optimum way to at-

tain the operation of the repository involved, within the time

periods specified" and to report to Congress any failure--of a

federal agency to comply with a deadline. DOE has not complied

with Section 114(e) of the Act. The July 1985 draft Project

Decision Schedule neither reflects the statutorily-mandated

schedules nor DOE's schedule problems. Rather, the draft

Project Decision Schedule establishes the "reference schedule"

for repository site recommendation at March 1991 -- four years

later than the deadline established by Congress in the Act.

We would hope that this Subcommittee would encourage DOE

to comply as closely as possible with the schedules established

by Congress and to set forth the optimum means for compliance

with the deadlines established in the Project Decision Sched-

ule. DOE should fully comply with Section 114(e) and report to

Congress all schedule problems, including those of its own mak-

ing. We would strongly suggest that this Subcommittee in its

oversight capacity require DOE to report both actual and poten-

tial schedule problems and to submit for Congressional informa-

tion the means proposed to correct or compensate for factors

inevitably leading to schedule slippage.

The consequences of schedule delays are significant. Pro-

gram cost will increase. The public confidence in the federal

government's ability to manage nuclear waste disposal will
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erode. To avoid these impacts, we believe that DOE must

develop and exercise greater centralized project management

over the entire Nuclear Waste Program and place greater empha-

sis on program controls to ensure that current schedules are

maintained.

DOE Fiscal Management and Cost Control

The most recent estimates of the cost of the uclear Waste

Program are between $23-S29 billion. The Nuclear Waste Policy

Act directed that these costs be paid by those who benefit from

the use of nuclear energy -- the owners and operators of civil-

ian nuclear power reactors on the one hand and the United

States defense programs on the other. The fee for commercial

power reactors is one mill per kilowatt-hour on all-electricity

generated and sold from commercial nuclear power plants. In

addition, DOE has received about $1.4 billion for the one-time

fee payments for spent fuel generated prior to April 7, 1983.

Thus, electricity consumers are now paying for services

that the federal government has promised to provide at some fu-

ture time. We are concerned that DOE has yet to establish a

systematic approach for controlling the costs of these ser-

vices. For example, eighty-five percent of the cost of the

Nuclear Waste Program is spent on contractors and subcontrac-

tors, yet DOE has not established effective centralized manage-

ment control over program contracts. The most recent fee

-5-



adequacy report fails to reflect the impact of potential addi-

tional costs (such as the MRS) and additional program revenues

from defense waste contributions and interest on the large pay-

ment of one-time fees. Our concerns are shared by the National

Association of Regulatory Utility Commissioners.3/ However, we

are pleased that DOE is establishing a policy for grants to

States and Indian Tribes.

We would recommend that DOE consider the following steps

to establish increased management control and fiscal account-

ability for the Waste Management Program:

° Establish centralized DOE management for
strategic planning, policy guidance, fiscal
and schedule control, and coordinating all
involved federal agencies.

° Perform systematic and continuing audits of
contractors and subcontractors, as suggested
by GAO.

° Establish clear and specific DOE guidelines
for grant applications by States and Indian
Tribes for both the first and second reposi-
tory.

Cost Allocation for Defense Wastes

The President has determined that high-level radioactive

waste resulting from atomic energy defense activities and

A./ Testimony of Edwyna G. Anderson, National Association of
Regulatory Utility Commissioners, Before the Subcommittee
on Energy and the Environment of the House Committee on
Interior and Insular Affairs, page 10 (September 13,
1985).
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civilian spent fuel and waste should be disposed of in the same

neologic repositories. However, DOE has not involved the af-

fected utilities in its consideration of cost allocation or

a.cceptance schedule impacts that this decision creates. The

proper allocation of costs between civilian and defense wastes

i a multi-billion dollar issue. The acceptance schedules, for

defense wastes may well have a significant impact on the civil-

ian spent fuel backlog. DOE treats this important issue with a

non-committal statement in its Mission Plan:

Negotiations are underway with other DOE of-
fices to both establish an equitable cost-
sharing method and to develop a waste accep-
tance schedule that integrates the two major
waste streams.4/

The utilities share the concerns expressed by the National

Association of Regulatory Utility Commissioners5/ that these

internal negotiations between the DOE Division of Defense Pro-

grams and DOE Office of Civilian Radioactive Waste Management

may be no more than an exercise in creative accounting to jus-

t4fy that the lowest possible cost is allocated to defense

wastes. We are concerned that an equitable and realistic basis

for cost sharing will not evolve, especially since DOE's over-

riding interest may be to minimize the direct impact on its ap-

propriated budget for defense activities.

4/ U.S. DOE, Mission Plan for the Civilian Radioactive Waste
Management Program, Volume I at 2.5.1 (June 1985).

5/ See NARUC testimony, supra, note 3, at 17.
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We ask this Subcommittee to encourage DOE to pursue an

open process that would involve the utilities directly in the

consideration of an equitable cost-sharing approach. The

uti li tAes and their customers are the real parties of interest.

We have offered to work with DOE to develop a reasonable cost

allocation formula. The results of this process should be sub-

ject to public comment and Congressional scrutiny -- especially

since Congress will have to authorize the Waste Fund payments

for defense waste disposal.

The defense waste cost allocation issue has two aspects:

tne allocation formula and the timing of payments to the Waste

Fund. One suggestion being considered by DOE would base the

defense waste share on the percent total curie content of waste

at the time of disposal. The one mill per kilowatt-hour fee

ior civilian spent fuel, however, is essentially a fee on the

total curie content at the time of discharge from the reactor

core. Thus, an allocation based on the total curie content at

disposal would credit defense waste with radioactive decay

without allowing any such credit to civilian spent fuel. This

would give DOE's defense programs a substantial "free ride" at

the expense of electric utilities and their customers.

The utilities submit that an appropriate cost allocation

approach should be based on the primary characteristic DOE uti-

lized to justify commingling defense and civilian waste -- cost

savings. Cost savings resulting from the combined operations

-8-



-- compared to the overall cost of separate disposal systems --

should be shared in proportion to the cost estimate for the

separate facilities. We describe this approach in more detail

.in Attachment A of this testimony.

Our preliminary analysis concludes that defense waste

should bear about one-third of the cost of the geologic reposi-

tory program. The nuclear industry is not looking for a subsi-

dy from the defense side, nor do we desire to subsidize-them.

We look forward to working with DOE in negotiating a reasonable

and equitable arrangement, which under any outcome must be sub-

jected to broad public and Congressional scrutiny.

The timing of payments into the Waste Fund for defense

wastes should be comparable to commercial payments. A one-time

fee, similar to that required by the utility contracts, should

ze paid into the Waste Fund for all defense waste generated

prior to April 7, 1963 in a manner similar to the civilian pay-

ments and should appropriately include interest, again similar

to the interest requirements imposed on utilities. As men-

tioned earlier, the utilities have already made payments for

pre-April 7, 1983 spent fuel of about 1.4 billion; the defense

side must make a proportionate payment to ensure equitable

treatment. Other fees should be paid quarterly -- according to

an equitable billing formula.
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. Timing of DOE's Preliminary Determination
of Site Suitability Under Section 114(f)

During the NRC's concurrence process for the geologic re-

pository site selection guidelines, a question-was taised

regarding the interpretation of Section 114(f) of the Nuclear

Waste Policy Act: Must DOE's "preliminary determination" that

three "alternative sites" considered in the Environmental Im-

pact Statement are "suitable for development as repositories"

be made prior to, some time during, or after completion of site

characterization? The DOE Mission Plan clearly answers this

question -- the preliminary determination of site suitability

is to be made by DOE at the time DOE recommends three sites to

the President of the United States for site characterization.

We agree with DOE's interpretation. We append to this written

statement as Attachment B an elaboration of our understanding

of the legislative history of.Section 114(f) and the proper

statutory construction of that provision.

While the last-minute compromise language of Section

114(f) may not be a model of clarity, the unambiguous intent of

the Nuclear Waste Policy Act is clearly the characterization of

three sites and the selection of one of those three for the

first geologic repository. Congress specifically provided

deadlines for DOE in siting, licensing and constructing the re-

pository. While a contrary interpretation may be a legitimate

reading of the words in isolation, it would ignore the purpose,
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structure and mandate of the Act -- to establish a geologic re-

pository for the safe, environmentally sound isolation of

nuclear waste by the year 1998. An interpretation of Section

114(f) to require a preliminar? determination after three or

four years of site characterization is an odd use of the word

"preliminary" and at the same time, exults process over program

objectives.

If the preliminary determination were to be required after

site characterization, the entire process of site selection be-

comes subject to an unacceptable risk that the mandated sched-

ules of the Act will not be met. DOE would be required either

to characterize more than three sites, which is inconsistent

with the explicit language of the Act, or face the unacceptable

risk of large schedule delays and huge cost uncertainties

should one of the initial three sites be found unsuitable. We

believe that DOE's interpretation is consistent with the over-

all purpose, structure, and mandate of the Act.

Licensing Strategy for Geologic Repositories

The Nuclear Waste Policy Act provides in Section 114(d)

that NRC licensing to authorize construction of the first re-

pository be completed within three years after submission of a

license application, with a limited extension of up to 12

months for good cause. DOE's Final Mission Plan assumes that

NRC licensing can be accomplished within 27 months. NRC
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C2.airman Palladino in his testimony before a Senate committee

:eently stated NRC's position that:

The three years provided by the NWPA is a
very optimistic estimate for the time re-
quired to reach a licensing decision on re-'
pository construction.... We have not iden-
tified at this time specific actions which
would permit the license review period to be
reduced from the statutory 36 months.W/

As repository licensing falls directly on the "critical

path", it is incumbent for DOE to coordinate closelywith the

NRC in developing a licensing strategy flexible enough to

ah.Ieve the statutorily mandated schedules. We are concerned

that DOE's failure to establish an appropriately staffed li-

censing office thus far may reflect its inexperience in such

complex proceedings. The licensing proceedings are certain to

be vigorously contested and the NRC should not rigidly adopt

the same inefficient procedures that have been used in the li-

censing of nuclear power plants.

It is our firmly held opinion that specific licensing re-

forms must be adopted if program schedules are to be met. We

urge this Subcommittee, DOE and NRC to consider carefully the

following recommendations for license reform:

Close coordination and cooperation between
DOE and NRC must begin early in the site
characterization and facility design phases
to resolve licensing issues during the pre-
application period and to expedite subsequent
formal licensing review. Congress

6/ Testimony of Nunzio J. Palladino, Chairman, NRC, Before
the Senate Committee on Energy and Natural Resources, page
7 (September 12, 1985).
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contemplated this type of early and .intense
cooperation of the two agencies when estab-
lishing the explicit deadline for licensing.

Licensing issues, both procedural and sub-
-stantive, must be identified and resolved to
the maximum extent possible during the site
characterization phase prior to filing an
application for construction authorization.
The NRC should be working to develop appro-
priate Branch Technical Positions, Regulatory
Guides and Topical Reports to establish, in
advance, engineering designs that meet reg-
ulatory criteria and are acceptable to the
NRC Staff. The NRC should also aggressively
use its rulemaking authority to resolve --
with full public participation -- as many
technical issues as possible prior to public
hearings.

The NRC must develop and establish procedures
to streamline the post-application review
process as well. It. may be possible and de-
sirable to have surface waste handling facil-
ities and a standard waste package licensed
in-advance of licensing proceedings for the
underground geologic repository itself.

The public hearing process must be stream-
lined. We suggest the early establishment of
a public document room in the vicinity of
each characterized site as an alternative to
traditional discovery, and revision of the
threshold for admissibility of contentions to
ensure only genuine issues in dispute are
litigated. The NRC hearing process for
nuclear reactors has become unwieldy, time-
consuming and unsatisfactory to all parties.
It should not be slavishly followed.

Consideration should be given to issuing a
preliminary license for "low-power" operation
and disposal, based on a conservative low
heat loading on the geologic media through a
wider spacing of the waste canisters and dis-
-posal only of the oldest fuel. Such a pre-
liminary license would allow for the genera-
tion of data that would permit issuance of a
final operating license for higher heat load-
ing with a greater degree of certainty.
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This is by no means an exhaustive list. Many other li-

censing reforms may be worth considering.

Independent Review of DOE's Repository
Site Evaluation Methodology

The National Academy of Science's Board on Radioactive

Waste Management has recently completed an independent review

of the methodology used to evaluate sites as candidates for

characterization for the first geologic repository. The Board

commended DOE for its adoption of a "rigorous" form of deci-

sion-aiding methodology. While the Board did not review appli-

cation of the methodology to the site ranking process, its

opinion was that the multiattribute utility technique utilized

by DOE can be an appropriate method by which to integrate tech-

nical, economic, environmental, socioeconomic, and health and

safety issues to assist DOE in its selection of sites for char-

acterization.

The Board had earlier criticized DOE for treating post-

closure factors independently and assigning each factor equal

weight. The Board suggested that a scientifically defensible

method of integrating and weighting the post-closure factors at

each site would be to conduct a "performance assessment" using

quantitative models. While acknowledging that adequate data

and valid models are not yet available to perform rigorous per-

formance assessments, the Board offered that expert judgment

could be used to develop subjective estimates of the
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,r-zformance of the post-closure factors at each site. We em-

-'. ze this Board finding because EEI and the UNWMG, in com-

menting on the Environmental Assessments, evaluated DOE's site

::..- ~methodology utilizing recognized experts frorm The Ana-

.Lry:-.cal Science Corporation (TASC). TASC extrapolated system

performance using post-closure guidelines for each of the five

sites and exercised judgment to project isolation capability.

TASC found, using a methodology now endorsed by the.Board, that

a'' five candidate sites are technically acceptable and not

clearly distinguishable on the basis of post-closure guidelines

a.lone.

The Board voiced concern about DOE technical experts as-

sessing system performance and recommended that an independent

panel of outside experts review the complete analysis prior to

_ZZ"Q4.. 01 the final Environmental Assessments. This recom-

mendation adds another layer to DOE's ongoing decision process

'at has been and continues to be subject to outside, indepen-

dent peer review. We understand that DOE may seek such an in-

uependent review even though program delays may be encountered.

Our concern is that such an action will result in further

unwarranted delay in the issuance of Environmental Assessments

and the nomination of sites for characterization that are al-

ready one year behind the statutory schedule.
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Environmental Protection Agency Standards

In August 1985 the Environmental Protection Agency adopted

its standards governing high-level waste disposal. Tese stan-

aards impose extremely strict limits. In fact, they are thou-

sands of times more stringent than those applied in other areas

subject to EPA jurisdiction. In addition, the standards re-

quire the use of quantitative probabilistic analysis in apply-

ing the limits. We are concerned that these aspects of the EPA

standards will result in unnecessary obstacles to the licensing

of a high-level waste repository, with minimal -- if any --

benefit to the public.

Our concerns in this regard are shared by the NRC's Advi-

sory Committee on Reactor Safeguards. In a recent letter to

th Cmnnission, the ACRS stated, in part:

It is our understanding that the NRC Staff
has concurred with the proposed EPA tan-
dards, including the use of a probabilistic
approach on radionuclide release limits. In
view of the importance of the ability of the
NRC to determine compliance with the EPA
standards in licensing a high-level waste re-
pository, we recommend that the Commission
assure itself that the NRC Staff is correct
in endorsing this approach. We believe that
demonstration of such compliance will be ex-
tremely difficult and that the roPosed stan-
dards are unduly restrictive. (emphasis
added).

Since that letter was written the ACRS has met with the Commis-

sion to consider this matter further, but it remains

unresolved. We believe the issue is potentially serious,
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however, and one concerning which the Committee will want to

remain apprised.

Improved Performance Plan and Integrated MRS

The Improved Performance Plan with its Integrated Moni-

tored Retrievable Storage (MRS) facility, appears to offer sub-

stantial flexibility to the overall Nuclear Waste Program --

the program flexibility required to assure satisfaction of the

Nuclear Waste Policy Act's many requirements. An Integrated

MRS would permit early performance of important program ele-

ments by removing them from the "critical path" leading to the

selection of a repository site, The principal mission of the

Integrated MRS is to perform receiving and packaging functions

at a central location; a secondary function is to provide tem-

porary storage for waste that is ready for disposal in the re-

pository.

DOE is currently preparing a proposal for presentation to

the Congress pursuant to Section 141(b) of the Act. The

utilities look forward to reviewing DOE's report .in detail be-

cause we believe an Integrated MRS can contribute to timely and-

efficient implementation of the entire program. We will review

DOE's proposal in detail to determine how the proposed Inte-

grated MRS will lead to greater economy and efficiency in the

long run. An Integrated MRS must supplement and not detract

from the principal program objective of siting, constructing
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and licensing permanent geologic repositories for nuclear

waste.

We are pleased to note that the Oak Ridge City Council and

the Roane County Commission on October 21 and 22, 1985, respec-

tiveiy, adopted a very responsible and statesmanlike position

on the Integrated MRS. By embracing as their own the Report of

the Clinch River MRS Task Force, they are breaking new ground

in seeking a cooperative local community relationship with DOE

regarding nuclear waste facilities. We hope that the State of

Tennessee will recognize the positive nature of this Report and

proceed on a similar cooperative basis. We further hope that

DOE and the Oak Ridge community can come to an understanding to

permit the siting of the Integrated MRS if the Congres ap-

proves such a facility.

Conclusion

Congressional oversight of DOE's Nuclear Waste Program

will help to assure that the program is implemented in a safe,

environmentally sound, timely, and cost-effective manner. We

appreciate the opportunity to appear before this Subcommittee

and would be pleased to answer any questions you may have.
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ENCLOSURE 7

UNITED STATES E
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
WASHINGTON. D.C.19t55

October 7, 1986

MEMORANDUM FOR: William J. Olmstead
Assistant General Counsel for Rulemaking and Fuel

Cycle

FROM: B. Paul Cotter, Jr. It
Chief Administrativd Judge

SUBJECT: ALTERNATIVE APPROACHES TO LICENSING A GEOLOGIC
REPOSITORY

I. INTRODUCTION

The Licensing Panel endorses subject draft memorandum (the Cameron
draft) as a thoughtful approach to the DOE High Level Waste Repository
license application, a first time case that may well be the largest
administrative proceeding ever conducted. The Cameron draft addresses
virtually all of the Panel's concerns. Generally, we find the analysis
thorough and agree wholeheartedly with the basic premise that strong,
innovative procedures are required.

This memorandum offers some comments on the Cameron draft after
first expressing our great concern over the sheer magnitude of the
proceeding and the need for a structured,:Commisslon level management
organization to be put in place immediately. If the hearing process is
to be completed in less than several years (regardless of statutory time
frames), we see the need to:

1. Emphasize the size and complexity of the proceeding;

2. Create an NRC HLW licensing and hearing management
organization and establish specific, detailed schedules for
the entire NRC HLW effort;

3. Obtain an early application from DOE;

1By way of comparison, the Rail Reorganization Act cases arising
out of the creation of Conrail involved over 10 years of litigation
before a specially created court despite the fact that 98% of the cases
were settled before trial. Those cases involved property valued at less
than 3O iTlion in contrast to the 25-35 billion cost of the HLW
Repository. The proceeding was computerized.
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4. Use multiple ASLBs or Special Masters under an umbrella", or
Managing Board; and

5. Use pretrial complex case management techniques available
under existing authority.

II. BACKGROUND

1. Proceeding Magnitude

In comparison to the last 25 contested OL proceedings (which
averaged 5 years to complete), the size of the HLW proceeding beggars
the imagination. In relation to prior NRC proceedings: (a) the
estimated cost of the facility and proceeding of 25-$35 billion is 4 to
6 times greater; (b the 16 million or more documents expected is 30 to
40 times larger; (c) the number of fully funded prospective parties s
10 to 30 times greater (Just one fully funded party has stopped Shoreham
and another seems to be an the same track in Seabrook); (d) the HLW
repository is of national, rather than regional or local political
significance; and (e) the length of the license time period is 10,000
years rather than 40.

Most significantly this massive body of information and pleadings must
be funneled through, digested, and decided by the individual members of
a licensing board or boards. The sheer magnitude of that task will
require a variety of innovative case management techniques, many of
which are described in the Cameron draft.

Completion of the HLW licensing proceeding is first and foremost an
NRC management problem. Time is now of the essence.

2. Licensing Management Organization

To complete the HLW license proceeding in any reasonable length of
time, the primary requirement is a strong management organization within
NRC. We agree with the NARUC testimony before the Commission last April
that emphasized management responsibility at the Commission level.

2References to the time line of the hearing process (Cameron Draft
Enclosure 4) are<e0lbm n and should be made only to
emphasize the qudifferences presented by the HLW proceeding.
The time line itself came into existence piecemeal over the years prior
to the TMI accident, was not intentionally established as a rational
length of time in which proceedings should be completed, and has been

(Footnote Continued)
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Accordingly, we propose that a two-part HLW Task Force be
established.which would report to a Lead Commissionern. The first part
of the task force would manage all the pre-application issues. The
second part of the task force would manage all the hearing issues.
Representatives of each part of the task force would meet bi-weekly to
update the other. The two heads of the task force should meet with the
Lead Commissioner monthly. Each task force head should meet monthly
with Mr. usche and/or representatives of the DOE Office of Civilian
Radioactive Waste Management.

Each task force would be responsible for developing a detailed
schedule with completion dates for each step required to complete its
responsibilities. It may well be advisable to create a PERT chart for
this purpose.

At present there is contact among NMSS, OGC (Rules and High Level
Waste), and the Licensing Panel, but the contact, as it relates to the
post-application proceeding, is somewhat intermittent. Decisions made
relating to the pre-application period could very possibly create
serious, even insurmountable delays in the post-application hearing
phase. Regular, orderly coordination among all affected elements could
eliminate many problems within NRC and could give DOE a grasp of the
licensing problems that they now apparently do not have.

One of the most significant factors apparent now is the slippage
that DOE is experiencing in its Project Decision Schedule. Those
slippages have the potential to create enormous pressure from all
quarters on NRC as the original statutory date for completing repository
licensing approaches. Strong emphasis now on scheduling specific steps,
with the ability to adjust for schedule slippages that the PERT chart
technique allows, could substantially ease time pressures and insure
that NRC can do a thorough ob in licensing the facility.

3. Early DOE Application

-Even if a central electronic discovery data base succeeds in
reducing the time needed for discovery on 16 million documents, the
sheer size of the case documentation, the number of parties, and the
novelty of the issues has the potential to require a year or more of
hearing. The only way to complete these hearings within-the statutory
time allowed is to conduct multiple, simultaneous hearings on discrete
issues. All parties appear to have the resources to deal with
overlapping proceedings. A multiple track hearing process will require

(Footnote Continued)
only marginally relevant to the actual experience of operating license
cases over the past seven or eight years.
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an early DOE application so that issues can be heard as documentation is
completed.

The mechanism for obtaining an early application would not appear
too difficult. Either the Commission could specifically authorize it
under the NWPA or, as soon as the first discrete segment of the
application is completed by DOE (e.g., the waste package), an
application could be filed which addressed that segment and merely
listed all other atters with a note that complete information would be
filed later. Thus, Jurisdiction could be conferred to deal with legal
and procedural ssues as well as the first substantive issues. DOE and
NRC could agree that for purposes of the statutory time limit for
completing the licensing, the application would not be filed' until all
documentation is complete.

Thus, for example, the waste package or Environmental Impact
Statement issues could be heard and decided early on. The decision on
those issues would then become binding on related portions of the
litigation. Any "interface" or "linking' issues not ready for decision
could be identified and deferred.

A licensing board cannot exercise jurisdiction until an application
is filed. It is essential when jurisdiction is activated that
documentation of discrete subjects be complete. If documentation is
incomplete, efficiency is lost, repetitiousness creeps in, and the
result is delay. If careful attention is given to segmenting the
application, discrete issues could be identified for hearing and
decision on parallel, simultaneous tracks. Thus the pre-application
licensing advice given DOE by NRC could help to structure the DOE
application to enable multiple Licensing Panel boards to hear and decide
the case expeditiously.

4. Multiple ASLBs Under a "Managing Board"

In recent years the Panel has found it necessary to establish two
and even three boards in individual cases to expedite the process and
complete the proceeding before construction is completed. That
technique can be used in the HLW application with the addition of an
"umbrella board" which would have both primary responsibility for the
final Initial Decision and management responsibility for the overall
case.

An umbrella, or Managing Board, could help define discrete segments
of the proceeding and, in the appropriate circumstances and ith the
concurrence of the Chief Administrative Judge, could assign segments to
separate boards to hear and decide. The Managing Board could act much
like a judge using special masters, with the possible exception that the
assigned licensing board could be authorized to issue a final decision
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on the segmented issues that would not require de novo review by the
Managing Board but could be treated as res juticata n its Final Initial
Decision. The entire proceeding could tus en down into
manageable size for all those issues that could not be disposed of by
rulemaking at the pre-application stage. In y Judgment, multiple
boards are the only device that could enable the Panel to complete this
licensing proceeding in a reasonable length of time.

5. Pretrial Complex Case Management Techniques

A great deal can be done under existing authority to eliminate
substantive and procedural issues and steps that normally consume
substantial amounts of time in the conventional hearing process. For
example, pretrial orders could:

-1. Define and redefine issues in detail and certify them as ready
for hearing;

2. Establish lead counsel and liaison counsel;

3. Issue a confidentiality order and resolve privilege claims;

4. Obtain stipulations for, e.g.: (a) identifying and accepting
expert witnesses and their qualifications; and (b)
establishing uncontested facts;

S. Handle summary disposition;

6. Manage discovery by establishing schedules for, e.g.,
depositions, rules governing depositions, and special
problems, e.g., computerized summaries and other computer
evidence;

7. Rights and obligations of the parties and sanctions;

8. Filing proposed findings of fact before hearing; and

9. Certifying discrete issues as ready to go to hearing.

These and other pretrial management actions could reduce the hearing
time to a bare minimum.

However, working out the details of such orders will require extensive
pre-planning by the boards and extensive work by the boards with the
parties to insure that the full benefit s obtained. Most of that
pretrial work could be performed by the Hearing Management Board in
advance f DOE were to file an early application.



-6-

III. COMMENTS ON THE DRAFT MEMORANDUM

A. Streamlining the Hearing Process

1. Licensing Support System

The Panel agrees wholeheartedly with the proposals concerning
electronic mail and a central discovery data base. We do not believe
the licensing process could be completed in any reasonable time frame
without this capability. We endorse the negotiated rulemaking approach
with the caveat that the rulemaking should be conducted within a
strictly limited time frame, ideally six months and certainly no more
than a year. The reason for this is that a substantial amount of time
will be required simply to enter the documentation once the terms of the
central data base have been agreed to. Thus a rulemaking begun January
1, 1987 and completed a year later will leave only 3 1/2 years to 3
establish the data base itself before the application s filed in 1991.

We note also that even a central data base may not eliminate all
discovery problems because of the arious parties' concerns with
proprietary information, attorney's work product, and other kinds of
protected data., This kind of material will be the subject of
cross-motions for discovery even after a central data base is created.
Time will also be needed to take depositions. Detailed estimates of the
extent of these discovery problems should be made with a careful
estimate of the methods and time necessary to resolve them.

2. NEPA

We endorse the concept of adopting the DOE EIS as a means of
expediting the proceeding but have some concerns as to whether the
Calvert Cliffs decision may raise some problems.4 There the Court
expressed theview that precluding parties from raising environmental
issues in Commission proceedings because of the findings of other
agencies was not proper (440 F.2d at 1123). It also said that while
avoiding duplication of effort is a valid goal (which Congress has
mandated in this case), "independent review ... by hearing boards is
hardly a duplicative function" (440 F.2d at 1118). Thus, a party could

3A NARUC representative estimated at 1 minute per document that it
would take 30 years just to enter the documents. The time needed to
read that material 'would take several orders of magnitude longer.

4Calvert Cliffs Coordinating Committee v. AEC, 440 F.2d 1109 (D.C.
Cir. 1971).
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argue that they were still entitled to hearing on the DUE EIS even
though it was adopted by NRC. The Staff may wish to review the proposal
against Calvert Cffs.

We are also concerned as to whether there will be time for
rulemaking on such a controversial issue since the DOE Project-Decision
Schedule makes the DEIS due June 6/90, the FEIS 12/90, and the
application 5/91. It might be more efficient for the Commission to
begin a rulemaking now whichswould set out the guidance to be followed
in deciding which portions of the DOE FEIS should be adopted and leave
the decision to the adjudication.

3. Regulatory Reform

We concur in the recommendation that currently proposed amendments
to the rules of practice, 51 Fed. Reg. 23465 (1986) be made applicable
to the HLW proceeding with two caveats: (1) MandatorX cross-examina-
tion could prolong the hearing. in some instances; and (2) admission of
contentions standards that are too rigid could create delay through due
process litigation. The Panel's Prt 2 "Plain English Rewrite" should
be re-examined for applicability to the HLW proceeding of all or some
parts, e.g., adoption of the 1983 sanction provisions of the Federal
Rules of Civil Procedure, the revision to the forn and content of
contentions, and the use of some variation of the FRCP Rule 12(b)(6)
procedure. See SECY-85-290 (August 29, 1985).

We endorse the proposal to adopt the Federal Rules of Evidence with
appropriate modifications.

4. Raising the Threshold for Certain Contentions

We do not see rulemaking as a viable option here because it is too
time consuming. Nor do we see a unilateral Staff determination that an
issue is closed withstanding an appeal to the Courts. Raising the
threshold for contentions raises the spectre of delay from interlocutory
appeals by well-funded lawyers.

We favor achieving the objective by: (1) requiring detailed fact
pleadings; and (2) adopting some variation of Federal Rule 12(b)(6).
See SECY-85-290, pp. 129-132, 137-140, 148-152 (August 29, 1985).

B. Early dentification and Closure of Issues

Prelicensing consultation should aid in resolving issues, and we
endorse the concept. However, a mechanism is needed to make the issue
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resolution binding on the parties. A Managing Board constituted
pursuant to .an early DOE application could enter binding orders.

We do not believe there will be enough time to dispose of issues
through rulemaking.

We strongly endorse the use of pretrial initial decisions before
and after the three-year decision period begins. See sections 1.2. and
3., above.

C. Bifurcation of Licensing Decisions

We strongly endorse the concept of bifurcated or segmented hearing
and decision on discrete ssues. It may be possible through extensive
analysis to identify families of issues that link discrete phases or
segments of the facility. Such "linking" issues could be reserved for
resolution when the final application is complete. In the meantime the
discrete core issues could be addressed and resolved.

CONCLUSION

It is imperative that careful planning begin now with the goal that
DOE file an early application, hopefully by the end of 1987, so that
work can begin as early as possible on what may well be the largest
administrative proceeding ever conducted. It appears now that DOE is
the weak link in the HLW licensing process and that NRC will become the
scapegoat for any slippages, inexperience, or delay n the DOE effort.

cc: Francis X. Cameron, OGC k


