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(Information)
For: The Commissioners

From: James M. Taylor
Acting Executive Director
for Operations

Subject: APPLICABILITY OF THE RESOURCE CONSERVATION AND RECOVERY
ACT TO A GEOLOGIC REPOSITORY LICENSED UNDER 10 CFR PART 60

Purpose: To respond to a Commission request on the applicability
of the Resource Conservation and Recovery Act (RCRA) to the
high-level waste (HLW) program.

Summary: In a Staff Requirements Memorandum (SRM M8900352), dated
June 13, 1989, the Commission requested that the staff
examine the regulatory initiatives of the U.S.
Environmental Protection Agency (EPA) and assess their
impact on the Commission's regulatory programs. To
support this request, an interoffice task force has
been formed and is scheduled to report to the Commission
in December 1989 with its findings and recommendations.

In a second SRM (148900360) dated June 19, 1989, the
Commission requested that the staff set forth, in detail,
the basis for the staff's June 12, 1986 position that
HLW and spent nuclear fuel (SHF) should not be considered
mixed waste. In this second request, the Commission asked
the staff to address six specific questions on the
EPA-promulgated RCRA regulations and their application to
a geologic repository licensed under 10 CFR Part 60.

The interoffice task force intends to re-evaluate the
June 12, 1986 staff position. For several of the questions
raised in SRM M8900360 (e.g., Question Nos. 3, 4, and 5),
substantial time and effort will be required in order for
the staff to evaluate and respond to the questions. The
staff proposes to consider these questions in its response
to the Commission on SR14 148900352.

Contacts:
Michael P. Lee, NMSS

492-0421
James R. Wolf, OGC

492-1641
pad'1 i C.
Public0 ?



The Commissioners I 2 _

With respect to Question Nos. 1 and 2, there is not a
sufficient technical basis on which to form a conclusion,
at this time. Finally, with respect to Question No. 6, the
staff has not held any meetings with EPA to specifically
discuss the application of RCRA to the HLW program.

Background: In SRM M8900360 dated June 19, 1989, the Commission
expressed its interest in resolving, as early as
possible, whatever ambiguity might exist about whether
EPA's RCRA regulations will apply to a geologic repository
licensed under 10 CFR Part 60, if the waste disposed of
there contains some amount of a hazardous substance.
Previously, in a June 12, 1986 memorandum from the
Executive Director for Operations (EDO) to Commissioner
Bernthal, the staff had taken the position that HLW and
SNF should not be considered mixed waste, even if some
small amount of RCRA-listed hazardous waste is present
there, on the grounds that the risk posed by the hazardous
waste is small in comparison to the radiological hazard of
the waste. In the June 19, 1989 SRM, the Commission noted
that the staff position is inconsistent with the EPA
position that RCRA will apply if there is any hazardous
component in waste disposed of in a repository, regardless
of further subclassification of the radioactive waste
constituent as high-level, low-level, or greater-than-
class-C, etc.

The applicability of the RCRA rules to the HLW program
is Just one of several outstanding issues concerning EPA's
radiation-related regulations. In SRM M8900352, dated
June 13, 1989, the Commission expressed an interest in
understanding where problems are occurring between NRC's
and EPA's regulations, as well as the policy options
available to the Commission that might promote cooperation
between the two agencies.

To address SRM M8900352, the Director of the Office of
Nuclear Material Safety and Safeguards convened an
interoffice task force in early August 1989. The
interoffice task force plans to brief the Commission
on its findings and recommendations for resolving the
regulatory differences between the two agencies. This
briefing is scheduled to be held in December 1989.

In response to SRM M8900352, the interoffice task force
intends to re-evaluate the staff position taken in the
June 12, 1986 memorandum from the EDO to Commissioner
Bernthal on the non-applicability of RCRA to HLW and SNF.
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In addition to resolving the inconsistencies between NRC
and EPA staffs' positions on the applicability of RCRA to
the HLW program, the Commission requested, in SRM M8900360,
that the staff provide answers to six specific questions.
Accordingly, this memorandum provides background
information, to the extent practicable, on three of the
questions posed by the Commission. As previously noted,
the staff's June 12, 1986 position on the applicability of
RCRA to HLW and SNF will be re-evaluated as part of the
broader task force presentation planned for later this
calendar year. In addition, the staff proposes to consider
the remaining three questions as part of the task force's
effort.

Discussion: In SRM 18900360, the Commission asked the staff to set
forth in detail the basis for its position that HLW and
SNF should not be considered mixed waste, even if some
small amount of RCRA-listed hazardous waste is present
there, on the grounds that the risk posed by the hazardous
waste is small in comparison to the radiological hazard of
the waste. This staff position was taken because
the quantities of hazardous constituents are believed to
be small relative to the total quantity of radioactive
constituents in HLW and SNF and because the relative risks
were believed to be commensurate with the amounts of
constituents in question. At that time, as now, the staff
knew of no data base on which to draw any quantitative
conclusions. Thus, the staff position was based solely on
technical Judgement.

The Commission asked six specific questions concerning the
applicability of RCRA to the HLW program. These questions
and the staff responses are as follows.

1) What RCRA hazardous substances are present in spent
nuclear fuel and high-level radioactive waste?

There is little relevant information concerning the
nonradiological chemical characterization of HLW and
SNF. The staff is not able to state with any degree of
certitude, therefore, which RCRA-listed hazardous
substances (principally heavy metals) may be present or
which are in need of characterization. In particular,
without having information on leach rates for heavy metals
in a given waste form, it is not clear if the heavy metals
in question would exceed the background concentration
limits permitted by RCRA and thus be classified as "RCRA
hazardous wastes."
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In 1987, EPA conducted a study known as the Mixed Energy
Waste Study (MEWS)," in order to evaluate a U.S. Department
of Energy (DOE) proposal in which current and future mixed
HLW and transuranic waste would be exempt from the
requirements of a hazardous waste program. As part of the
study, EPA visited 10 DOE facilities in an attempt to
understand DOE's hazardous waste management practices. In
addition to the DOE facility visits, EPA also examined
DOE's programs analyzing the composition of hazardous
wastes. EPA concluded that the chemical analysis of HLW
had 'been minimal" at DOE facilities and apparently had
been limited to characterization in terms of radioactive
constituents rather than by chemical composition. Thus,
the question about whether or not the wastes considered in
the MEWS study contain hazardous constituents, for the
purposes of RCRA, remains unresolved by DOE.

2) How does the risk to the public posed by these
hazardous substances compare to the risk posed by
the radioisotopes in the waste?

The staff is not aware of any studies that compare the
two hazards and assess their relative risks. Such a
comparison would first require better chemical
characterization of HLW and SNF. NRC has traditionally
been concerned with radiological rather than
nonradiological hazards and thus has not developed
independent information on which to base a response.

It is the staff's understanding that DOE is performing work
relative to Question Nos. 1 and 2 above. However, because
of the preliminary nature of this work, DOE has not yet
released any results. As part of its ongoing work, the
staff will begin to raise these issues with DOE in order to
focus the Department on the types of assessments needed to
evaluate the concerns posed by Question Nos. 1 and 2.
In addition, the staff will keep abreast of and evaluate
DOE's work once it becomes available.

3) Would the requirements of Part 60 result in a
level of protection comparable to or greater than
that achieved under RCRA, if RCRA were applied to
the repository;

4) To what extent are the requirements of RCRA
inconsistent with the requirements of Part 60; and
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5) What are the.advantages and disadvantages from
a technical standpoint of defining spent nuclear
fuel and high-level radioactive waste as a byproduct
material, using the non-elemental definition"
set forth in the April 11, 1989 memorandum from the
General Counsel to the Commission?

Substantial staff time and effort will be required to
evaluate and respond to Question Nos. 3, 4, and S. The
staff proposes to consider these questions in its
response to the Commission on SRM M8900352, which is
currently scheduled for December 1989.

6) What meetings has the staff had with EPA on this
issue?

The staff has not held any meetings with EPA to
specifically discuss the application of RCRA to the HLW
program. RCRA-related issues have been raised periodically
at NRC/EPA interactions. However, these issues have not
been focused on the area of HLW and SNF. The discussions
with EPA have concentrated on mixed waste aspects of
low-level waste disposal, where joint NRC/EPA regulatory
guidance is being developed. As noted above, the EPA is
interacting directly with DOE on mixed high-level and
transuranic waste and the NRC staff is following that
interaction.

Coordination: The General Counsel, with whom this paper has been
coordinated, notes that although the legal issue concerning
the classification of HLW and SNF as mixed waste will be
re-evaluated by the interoffice task force, pertinent
considerations have been addressed by the General Counsel's
memorandum for the Commissioners, dated April 11, 1989,
entitled RCRA and the Atomic Energy Act."
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