
+47 Rio UNITED STATES IN RESPONSE, PLEASE
' NUCLEAR REGULATORY COMMISSION REFER TO: M890608

0 ffi g ~~~~~~~~WASHINGTON, D.C. 20555

al o4P June 14, 1989

OFFICE OF THE
SECRETARY

MEMORANDUM FOR: William C. Parler, General Counsel

FROM: M 41guel J. Chilk, Secretary
SUBJECT: STAFF REQUIREMENTS - AFFIRMATION/DISCUSSION

AND VOTE, 11:30 A.M., THURSDAY, JUNE 8,
1989, COMMISSIONERS' CONFERENCE ROOM, ONE
WHITE FLINT NORTH, ROCKVILLE, MARYLAND
(OPEN TO PUBLIC ATTENDANCE)

I. SECY-89-175 - Scheduling Order for ResDonses to ATplicant's
Request for Clarification of Licensing Status of Limerick
Unit 2

The Commission, by a 5-0 vote,* approved an order responding to
a June 5, 1989, motion by Philadelphia Electric Company
requesting clarification of the licensing status of the
Limerick Generating Station Unit 2.

In order that the Commission may consider the position of all
of the parties promptly, the order sets forth a schedule for
responses to the applicant's motion; Intervenor Limerick
Ecology Action shall file by June 16, 1989, NRC staff shall
file by June 20, 1989; and PECO shall file its' reply by June
23, 1989.

The order also directs that, pending resolution of PECO's
motion, the NRC staff shall not issue any authorization for
operation of Limerick Unit 2 beyond those steps necessary for
fuel loading and precriticality testing.

(Subsequently on June 8, 1989, the Secretary signed the Order.)

* Section 201 of the Energy Reorganization Act, 42 U.S.C. Sec.
5841, provides that action of the Commission shall be
determined by a "majority vote of the members present."
Commissioner Curtiss was not present when this item was
affirmed. Accordingly, the formal vote of the Commission was
4-0 in favor of the decision. Commissioner Curtiss, however,
had previously indicated that he would approve this paper and
had he been present he would have affirmed his prior vote.

Ffo('2wo.n



- 2 -

II. SECY-89-140 - NEPA Review Procedures for deologic
Repositories for HiQh-Level Waste

The Commission, by a 5-0 vote,* approved a final rule, subject
to the attached modifications, adopting procedures for
implementation of the National Environmental Policy Act with
respect to geologic repositories for high-level radioactive
waste. In accordance with the Nuclear Waste Policy Act of
1982, as amended, the rule provides for the Commission to
adopt, to the extent practicable, the final environmental
impact statement prepared by the Department of Energy that
accompanies a recommendation to the President for repository
development. The rule recognizes that the primary
responsibility for evaluating environmental impacts lies with
the Department of Energy; and, consistent with this view, it
sets out the standards and procedures that would be used in
determining whether adoption of the Department's final
environmental impact statement is practicable.

The rule should be modified as noted, forwarded to the
Regulatory Publication Branch for a review for consistency with
Federal Register requirements, and returned to SECY for
signature.

(OGC) (SECY Suspense: 7/7/89)

Attachment:
As stated

cc: Chairman Zech
Commissioner Roberts
Commissioner Carr
Commissioner Rogers
Commissioner Curtiss
EDO
GPA
PDR - Advance
DCS - P1-24

* Section 201 of the Energy Reorganization Act, 42 U.S.C. Sec.
5841, provides that action of the Commission shall be
determined by a "majority vote of the members present."
Commissioner Curtiss was not present when this item was
affirmed. Accordingly, the formal vote of the Commission was
4-0 in favor of the decision. Commissioner Curtiss, however,
had previously indicated that he would approve this paper and
had he been present he would have affirmed his prior vote.
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NWPA bars later challenge. The other DOE comments call for some

clarification of the Commission's intentions, but do not prompt any

fundamental change of the position that had previously been outlined.

For example, we can put to rest DOE's concern that NRC might defer its

acceptance review of the license application until the entire judicial

review process on the EIS had run its course. Under the amendments, both as

proposed and as adopted, the acceptance review applies only to the

completeness of 'the application," not "the application or environmental

report' as under existing 10 CFR 2.101(f)(2).

We believe we can also satisfy DOE's concern with respect to our

mention, at 53 FR 16132, that there may be a need for 'multiple EIS's." The

point being made was not that NRC might need to prepare its own EIS when DOE

had already done so, but that the licensing process may involve more than

one maJor federal action (for example,-the construction of the repository on

the one hand and the emplacement of waste on the other) that could

necessitate the preparation of a supplemental EIS if not an entirely new

onez f 9A m of back .Sc/ios i rc' ivwf Jor

The responsibility for supplementation was another point of contention.

DOE - along with some of the other commenters - argued that it would be

inappropriate for it to be obliged to supplement its completed EIS in order

to satisfy any independent NEPA responsibilities of the Commission. We

agree with this statement. But, as DOE itself acknowledges, it might need

to supplement the EIS if it were to make a substantial change in the

proposed action or if significant new circumstances or information were to
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address radiological safety issues under the Atomic Energy Act, and that the

requirements of NEPA were substantively modified as they apply to the

high-level nuclear waste program.

We decline to follow EEI's suggestion that issues related to adoption

of DOE's environmental impact statement be made prior to the hearing process

and outside the adjudicatory arena. As we have noted before, the Impact

statement does not simply 'accompany' an agency recommendation for action In

the sense of having some independent significance in Isolation from the

deliberative process. Rather the impact statement is an Integral part of

the Commission's decision. It forms as much a vital part of the NRC's

decisional record as anything else. Public Service Comoany of Oklahoma

(Black Fox Station, Units 1 and 2), CLI-80-31, 12 NRC 264, 275 (1980). Even

though the range of issues to be considered in the hearing may be limited,

the formal function of the environmental impact statement as an element of

the licensing decision remains.
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However, we find merit in EEI's proposal to fix an early schedule
for the NRC staff to present its position on the practicability
of adoption and for other parties to file contentions with
respect to the practicability of adoption. Accordingly, the
final rule requires the NRC staff to present its position on
adoption at the time that the notice of hearing is published in
the Federal Register. Any contentions filed by any other party
to the proceeding must be filed within thirty days after the
notice of hearing is published. In the event that "substantial
new considerations or new information" subsequently arises,
contentions concerning the practicability of adopting DOE's EIS
that are filed after the 30-day deadline established in the rule
must be accompanied by a demonstration of compliance with the
late filing criteria in 10 CFR 2.1014.
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CHANGES FROM THE PROPOSED RULE

Section 51.67. Environmental information concerning aeologic

repositories.

This section is revised to provide for the submission of environmental

impact statements, pursuant to Title IV of NWPA, as amended, with respect to

a Negotiator-selected site. A further change reflects DOE's comment that

supplement would not be required where a modification to its plans had been

previously addressed by its EIS.

Section 51.109. Public hearings in proceedinos for issuance of ;

materials license with respect to a geologic repository. rolve.,
A.

Paragraph (c) is revised so that the special criterion for adoption, as 'ched .t for
itut +o

discussed herein, will apply only with respect to the geologic repository at 4f~e¢i rfS

the Yucca Mountain site. Any EIS for a Negotiator-selected site would be fP ? O

excluded from the application of this paragraph. A conforming change of LrJ0L

appears in paragraph (d). Por, en
Paragraph (e) is modified to emphasize that the Commission's customary o c

policies will be observed except for adoption of an EIS prepared under &FS Isf

Section 114. This is achieved by the insertion of the cross-reference l t t -

(min accordance with paragraph (c)") in the introductory clause. As the X

language has been modified, it permits the adoption of other DOE AC

environmental impact statements with respect to a Negotiator-selected site

in accordance with generally applicable law. This includes observance of ffL"W

the procedures outlined in 40 CFR 1506.3. This Is addressed adequately inr k M

ec a4/fe41JS.
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Appendix A to 10 CFR Part 51, Subpart A, and requires no further elaboration

in the text of the rule.

PETITION FOR RULEMAKING

The Commission's earlier notice invited comments upon the related

portions of a petition for rulemaking submitted by the States of Nevada and
-;4%Ad# 4XAd,%'r ; b S4<-K<4'Aaj ch

Minnesota, PRM-60-2A, 50 FR 51701, December 19, 1985.1 aVone of the comments 3

received by the Commission in response to the.notice addressed the petition

as such. -rhe State of Nevada referred to the petition, recognized that

some of the considerations therein have been mooted, and urged the-ethet-"

acton: discussed l r However, the issues identified by the petition

regarding the criteria and procedures for adoption of DOE's EIS have been

considered in this proceeding. .E4-WcFl the language being-promulgated differs

from that proposed by the petitioners, othe pttion-

Commission ocvertheloer obrvacap that although it doc not employ the >)

language proposed by the petitiners, Juis in full agreement with the

petitioners' argument that adoption of DOE's EIS must not compromise the

independent responsibilities of NRC to protect the public health and safety

under the Atomic Energy Act of 1954. Our rulemaking approach is in fact

designed to enhance our ability to address these health and safety issues as

effectively and objectively as possible.
0-
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a substantial change in its proposed action that Is relevant to

environmental concerns or determines that there are significant new

circumstances or information relevant to environmental concerns and bearing

on the proposed action or its impacts. The Department shall submit any

supplement to its final environmental impact statement to the Commission.

(See J 60.22 of this chapter as to required time and manner of submission.)

(c) Whenever the Department of Energy submits a final environmental

impact statement, or a final supplement to an environmental impact

statement, to the Commission pursuant to this section, It shall also inform

the Commission of the status of any civil action for Judicial review

initiated pursuant to section 119 of the Nuclear Waste Policy Act of 1982.

This status report, which the Department shall update from time to time to

reflect changes in status, shall:

(1) State whether the environmental impact statement has been found by

the courts of the United States to be adequate or inadequate; and

(2) Identify any issues relating to the adequacy of the environmental

impact statement that may remain subject to Judicial review.

9. A new § 51.109 is added to read as follows:

j 51.109 Public hearings in proceedings for issuance of materials license

with respect to a geologic repository.

(a) (1) In a proceeding for the issuance of a license to receive and

possess source, special nuclear, and byproduct material at a geologic

repository operations area, thp RRC staff sha r present its poto hon k

whether It is practicable to adopt, without further supplementation, the

environmental impact statement (including any supplement thereto) prepared
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by the Secretary of Energy. If the position of the staff is that

supplementation of the environmental impact statement by NRC is required, it

shall file its final supplemental environmental impact statement with the

Environmental Protection Agency, furnish that statement to commenting

agencies, and make it available to the public, befpre presenting its
or s5 Ron ifq"eApkr as AS be, pr Aebcole.

position) In discharging its responsibilities under this paragraph, the

staff shall be guided by the principles set forth in paragraphs (c) and (d)

of this section.

(2) Any other party to the proceeding who contends that it. is not,

practicable to adopt the DOE environmental i pact statement as it may have
&4AIA hat efn ect" 904h- A3ri

been supplemented,. shall. file a contention to d hat 1ef ct t hc
a..--- - 4 rnme.

i~i~th) ;f tt,.. ~ Such contention must be accompanied by one or $

more affidavits which set forth factual and/or technical bases for the claim

that, under the principles set forth- In paragraphs (c) and (d) of this

section, it is not practicable to adopt the DOE environmental impact

statement, as it may have been supplemented. The presiding officer shall

resolve disputes concerning adoption of the DOE environmental impact

statement by using, to the extent possible, the criteria and procedures that

are followed in ruling on motions to reopen under § 2.734 of this chapter.

(b) In any such proceeding, the presiding officer will determine those

matters in controversy among the parties within the scope of NEPA and this

subpart, specifically including whether, and to what extent, it is

practicable to adopt the environmental impact statement prepared by the

Secretary of Energy in connection with the issuance of a construction

authorization and license for such repository.
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The rule states that the NRC would find it practicable to adopt DOE's

environment impact statement unless:

(1) Actions that the NRC proposes to require DOE to take differ in an

environmentally significant way from the actions proposed in DOE's license

application or

(2) Significant and substantial new information or new considerations

make DOE's environmental impact statement inadequate.

Although there might be situations in which the NRC itself must prepare a

supplementary environmental impact statement, the Commission expects as a

general rule, that DOE will supplement the statement as needed,

In public hearings on whether an authorization to construct a repository

should be issued, parties to the licensing proceeding, including the NRC staff,

will have an opportunity to indicate whether they consider it practicable to

adopt DOE's statement without supplementing it. The presiding officer in the

hearing (a license board) would then determine the extent to which adoption of

the DOE environmental impact statement is practicable.

A proposed rule on this subject was published in the Federal Register for

public comment on May 5, 1988. In response to the comments, a change was made

to deal with a site other than the Yucca Mountain, Nev., site that has been

designated by Congress. Under NWPA provisions relating to a

Negotiator-selected site, the existing regulations of the Council on


