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June 27, 1986 % SECY-86-192

POLICY ISSUE
(Notation Vote)

For: The Commissioners

From: Victor Stello, Jr.
Executive Director for Operations

Subject: SPONSORSHIP OF A FEDERALLY FUNDED RESEARCH AND DEVELOPMENT
CENTER (FFRDC) FOR WASTE MANAGEMENT TECHNICAL ASSISTANCE
AND RESEARCH (SECY 85-388)

Purpose: 1. To inform the Commission of the public response to
NRC's "Notice of Intent" published in the Federal
Register and Commerce Business Daily;

2. To seek Commission approval to establish an
NRC-sponsored FFRDC for waste management technical
assistance and research related to the Nuclear Waste
Policy Act (NWPA); and

3. To seek the Chairman's approval to contract for the
FFRDC.

Category: This paper covers a significant policy decision on
obtaining technical assistance and research for activities
under the NWPA.

Issue: As discussed in SECY 85-388, the long duration of the NWPA
developmental, pre-licensing, and licensing processes
(estimated to be 20 years or more) poses special problems
to NRC in two critical areas: (1) the need for NRC
contractors to be free from conflict of interest with any
party to NRC licensing hearings and (2) the need to
maintain long-term continuity in technical assistance and
research programs supporting NRC's NWPA program. The
central policy issue to be decided is whether establishment
of an FFRDC is an appropriate means of obtaining contractor
assistance for the agency's NWPA responsibilities.

CONTACTS:
Joseph 0. Bunting, NMSS/WM (x74590)
Paula D. Wade, NMSS/WM (x74680)
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Summary: In response to Mr. Chilk's February 14, 1986 memorandum to
me, this paper provides an analysis of public response to
NRC's Notice of Intent with regard to the viability of the
FFRDC concept for resolving conflict of interest and
continuity problems and with regard to the potential for
obtaining strong competition and ultimately excellent
contractor support. Public response to the Notice of
Intent indicated that there is strong support of the
concept of an NRC-sponsored FFRDC and that a number of
qualified contractors are interested in competing for
operation of the FFRDC. Concurrent with Commission review
of the staff's proposal to establish an FFRDC, staff
activities are underway, taking into account the
experiences of other agencies in establishing and
operating FFRDC's, to finalize the solicitation package,
procedures for operation and management oversight of the
FFRDC, and a charter that focuses on the mission and
responsibilities of the FFRDC.

Background: SECY 85-388, dated December 5, 1985, requested Commission
approval of the staff's proposal to establish and solely
sponsor an FFRDC called the "Center for Nuclear Waste
Regulatory Analyses" (the Center). The rationale and
details of the Center are provided in the SECY paper.

As stated in a February 14, 1986 memo from Samuel J. Chilk,
Secretary, to me, the Commission (with all Commissioners
agreeing) approved issuing a Notice of Intent indicating
that "NRC is considering this option as a potential
solution to problems of of conflict of interest and
continuity of technical assistance." The Commission
requested that the notice also note that "the Commission
has not made a commitment to sponsor the FFRDC, and that
final approval will be subject to review of the responses
of the Notice of Intent and to finding a highly qualified
contractor to run the program." The staff was requested to
provide the Commission with an analysis of the comments
received from the Notice of Intent and final
recommendations on how to proceed. This paper responds to
that request. The Commission also requested that, if such
a center is established, the staff "closely monitor its
performance and provide the Commission with semi-annual
reports throughout its duration."
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In accordance with OMB procedures for establishing FFRDC's,
at least three notices must be published over a 90-day
period in the Commerce Business Daily and the Federal
Register indicating theT gcy'sitention to sponsor an
FFRDC and the scope and nature of the effort to be
performed by the FFRDC. Three notices were published on
March 11, April 2, and June 4. The 90-day Notice period
expired on June 9, 1986.

The first two notices also announced the availability of
certain elements of a draft solicitation package (the
statement of work, mandatory requirements, and proposal
instructions and evaluation criteria) and requested public
comments. Comments have been received, evaluated and
incorporated into the solicitation package. In addition,
the staff has held discussions with several FFRDC sponsors
(including Air Force, NASA, Army, Navy, and DOE) to
benefit from their knowledge and experience.

Discussion: Comments Received from Notice of Intent

The comment period on the Notice of Intent ended on April
25, 1986. Letters were received from 23 commenters,
representing a broad range of affiliations. They included
five not-for-profit organizations, ten profit-seeking or
consulting organizations, five universities, one individual
consultant, one DOE laboratory, and one State-affiliated
organization. The comments indicated overwhelming support
of the concept of an NRC-sponsored FFRDC and interest in
competing for the FFRDC (e.g., 21 of 23 commenters
indicated support and interest). Six commenters
specifically expounded on the appropriateness of an
NRC-sponsored FFRDC for resolving NRC's special
requirements for long-term continuity and avoidance of
conflict of interest. For example, one commenter who
operates an FFRDC stated that these special requirements
made the best case for establishing an FFRDC it had seen in
its 50-year history. Another commenter believed that by
establishing such a center, supporting it long-term, and
addressing potential or actual conflicts of interest early,
the NRC should be able to obtain the technical support
necessary to achieve its regulatory mission in a cost
efficient and timely manner. Another commenter noted
that rules governing the establishment and operation of an
FFRDC will cause the Center's management to focus
attention on the need to maintain its conflict-free
institutional character, thus minimizing the potential for
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technical setbacks, challenges to NRC actions based on the
Center's work, and concomitant program delays. With
regard to the NRC's commitment to funding the FFRDC over
the long-term, at least eight commenters specified a
need for a commitment from NRC on a "minimum level of
effort" (e.g., core effort) in order to maintain continuity
in staffing and accommodate any peaks and valleys in
workload.

Only two of the commenters, the DOE laboratory and a
current NRC private contractor, raised questions as to the
cost-effectiveness and utility of using an FFRDC to
resolve conflict of interest and long-term continuity
problems. Concern was expressed by the NRC contractor
that general and administrative (G&A) expenses for an
FFRDC would be significantly higher than those he and
other similar contractors charge. The staff recognizes
that this may be the case for acquiring multi-disciplined
expertise and research facilities. However, such costs
will be a major factor during the staff's evaluation of
the cost proposal. Furthermore, all cost proposals in the
competitive range will be audited by the Defense Contract
Audit Agency to assure that such costs are reasonable. It
must also be recognized that under the existing options
for obtaining technical assistance and research, NRC
cannot guarantee that its current contractors will provide
conflict-free support to NRC throughout the NWPA program,
particularly as expert witnesses during NRC licensing
hearings. The national laboratory agreed with NRC's basic
intent in establishing an FFRDC but felt that there were
major obstacles to achieving high-level competence without
conflict of interest and in obtaining long-term funding to
provide program stability and continuity. The staff
recognizes the potential difficulties that the commenter
identifies. However, as part of the proposal evaluation,
the offeror must address, and the staff will evaluate,
his approach to insuring long-term continuity, avoidance
of conflict of interest, and selection and retention of
highly qualified individuals. Thus, if an offeror does
not adequately address these concerns, that could be
grounds for not selecting that offeror. Furthermore,
based on the responses to the Notice of Intent, the staff
believes there are a number of qualified organizations
available that could carry out the intent of the FFRDC.
With regard to obtaining long-term funding to provide
stability and continuity, an agency's commitment to
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sponsor an FFRDC inherently carries with it "the
responsibility to assure a reasonable continuity in the
level of support to the activity consistent with the
agency's need for the activity and the terms of the
sponsoring agreement" (OMB Policy Letter 84-1).

In addition to requesting comments on the Notice of Intent,
the staff requested comments on the draft solicitation
package (statement of work, mandatory requirements and
evaluation criteria), which was made available to the
public during the Notice period. All of the 23 commenters
provided specific comments on certain aspects of the
solicitation package. By far, the majority of the comments
were directed toward improving the management aspects of
the package. We received very few comments on the
technical aspects. The comments reflected thoughtful and
careful consideration of the draft material by the
commenters. With very minor exceptions, the staff has
incorporated the suggestions and comments, and we believe
that the solicitation package has been improved by
soliciting outside comment.

In view of the positive comments received on the concept of
an NRC-sponsored FFRDC, as well the expressions of
interest from many well-established and multi-disciplined
organizations, the staff believes that there is strong
support for NRC's establishment of an FFRDC and that
there is a pool of potential contractors that are
qualified to operate the FFRDC.,

Experience of Other Agency Sponsors of FFRDC's

In addition to receiving public comments on the Notice of
Intent, the staff has contacted other FFRDC sponsors, such
as NASA, Army, Navy, DOE and Air Force to ascertain their
experiences in obtaining qualified contractors and
successfully operating FFRDC's. The staff is continuing
to review their experiences and lessons learned. The
staff was recently briefed by the Air Force on the
solicitation, management and operation of the Software
Engineering Institute (SEI), which is the first FFRDC to
be competitively-selected. This solicitation resulted in
the selection of a qualified contractor from among several
other strong competitors.
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Continuing Activities for Establishing an FFRDC

Concurrent with the Commission's review of the staff's
proposal to contract for establishment of an FFRDC,
activities are underway to finalize the solicitation
package, procedures for operation and management oversight
of the FFRDC, and a charter that focuses on the mission
and responsibilities of the FFRDC.

With regard to the solicitation package, the staff has
incorporated the comments received on the draft
solicitation package and is continuing to review other
sponsoring agencies' procedures in preparing the
most appropriate method for insuring that program
objectives will be met at reasonable costs. The staff is
examining which contracting and tasking mechanism is most
appropriate for NRC needs under the FFRDC. Incentive
arrangements tied to contractor performance are under
consideration to assure continuing excellence of
contractor performance, responsiveness and initiative
over the long-term in this non-competitive arrangement.

Management oversight for the Center will be provided by a
Joint Advisory Committee (JAC), composed of senior NRC
managers, that reports to me and is chaired by the
Director, NMSS. The JAC will review and provide program
policy guidance and evaluation of FFRDC performance.
Technical and management support will be provided to the
JAC by the Waste Management Review Group (WMRG). In
addition, the Senior Contract Review Board (SCRB) will
conduct a programmatic review on at least an annual
basis. I will establish a charter and procedures for
operation and management oversight of the Center based
upon recommendations from the staff. The Commission will
be provided with semi-annual status reports of ongoing
programs and work proposed for the following year
throughout the duration of the Center's contract.

Phasing-In of Contracts to the FFRDC

It is expected that by the end of the five-year contract
period, all contracts that meet the criteria for placement
of work to the FFRDC, delineated in Enclosure 1, would be
performed by the FFRDC. However, over the first three
years, there would be a gradual phase-in of projects into
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the FFRDC to allow for a smooth transition. The guidelines
recommended by the staff to determine the phasing-in of
contracts to the FFRDC are attached as Enclosure 2.

Timing of Commission Decision

Several key contracts in the high-level waste management
area expire in FY86. The earliest estimated time that the
FFRDC could be in place is January 1987, assuming that a
Request for Proposals is issued by the end of July.
Therefore, the staff is seeking Commission approval by the
end of July in order to minimize any further gaps in
technical assistance and research. If the Commission
approves the staff's recommendation to contract for the
FFRDC, the staff would publish a Request for Proposals as
soon as possible after Commission approval in order to
have an FFRDC in place to begin FY87 work.

Recommendation: Responses to the Notice of Intent and evaluation of
other agency experience with establishing and operating
FFRDC's leads the staff to conclude that the FFRDC is the
best option to address conflict of interest and continuity
issues. The favorable response to the Notice of Intent
supports the staff's view that highly qualified contractors
are available and interested in operating the FFRDC.
Therefore, we recommend:

1. That the Commission approve the NRC's establishment
of an FFRDC in order to avoid conflict of interest and
maintain long-term continuity in technical assistance
and research related to the NWPA program.

2. That the Chairman approve issuance of a Request for
Proposals to contract for the FFRDC.

--.

* ~~~~~~~~ <,-A
C.-

Victor Stello, Jr.
Executive Director for Operations

Enclosures:
1. Criteria for Placement of

Work at the FFRDC
2. Guidelines for Phasing-In of

Contracts to the FFRDC
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Commissioners' comments or consent should be provided directly
to SECY by c.o.b. July 16, 1986.

Commission staff office comments, of any, should be submitted to
the Commissioners NLT July 9, 1986, with an information copy
to SECY. If the paper is of such a nature that it requires
additional time for analytical review and comment, the
Commissioners and the Secretariat should be apprised of when
comments may be expected.

DISTRIBUTION:
Commissioners
OGC
OPE
0I
OCA
OIA
OPA
EDO
DMB
ACRS
ASLBP
ASLAP
SECY



ENCLOSURE 1

CRITERIA FOR PLACEMENT OF WORK AT THE FFRDC

POLICY

Pursuant to Parts 16.501 and 16.503 of the Federal Acquisition Regulation
(FAR), NRC intends to negotiate a minimum level of support, which would be an
obligation by the Government, and a maximum level, which would be a limit
over which we would not exceed. Within these minimum and maximum limits,
NRC would have the flexibility to assign work on a best programmatic basis,
based on the criteria outlined below. These limits can be changed during
the life of the contract by mutual agreement. We intend to add a special
clause which would say that, because this is the first year of operation of
the FFRDC, the parties would be flexible with respect to the minimum and
maximum levels negotiated and would be willing to adjust those limits based
on acquired experience.

CRITERIA

The FFRDC contractor has a singular and exclusive right to the work defined in
its Charter until the Government has met its obligation for the minimum
level. Therefore, all high level waste work that requires technical
assistance and/or research to fulfill NRC program responsibilities under the
Nuclear Waste Policy Act of 1982 and is within the purpose, mission and
general scope of the FFRDC Charter will, by definition, be placed with the
FFRDC contractor, absent compelling reasons for placement elsewhere, such as
the following:

1. High-level waste work requiring highly specialized facilities or
expertise which the FFRDC does not possess and does not have access
to through other available means.

2. All non-technical management, administrative and other support type
work.

3. High-level waste work to be placed with a commercial contractor as a
result of acceptance of a bonafide unsolicited proposal where conflict
of interest and long-term continuity considerations do not override.

4. Non-mission oriented high-level waste work funded under financial
assistance arrangement.

5. The assignment of work to the FFRDC would exceed the negotiated maximum
limit and NRC/FFRDC management do not wish to renegotiate a higher limit.



PHASE IN GUIDELINES ENCLOSURE 2

GUIDELINES FOR PHASING-IN OF CONTRACTS
TO THE FFRDC

New Contracts and Contract Extensions

All new contracts, including continuing DOE laboratory work whose funding
for FY87 has not been approved by the WMRG/SCRB, will be directed to the
FFRDC unless it is not anticipated that the FFRDC will initially have
certain required facilities or expertise for a particular project.
However, recognizing the gaps that might take place between termination of
a previous contract and getting the FFRDC in place and operational, there are
three alternative approaches to be considered, depending on the nature of the
contract work. In preferred order of priority, they are:

(1) Accept a gap in technical assistance/research until the FFRDC
can perform the work.

(2) If it is necessary to bridge the gap (e.g., there is a mission-
critical activity that must be covered), phase down the level
of effort and extend the period of performance to cover the
critical activity until the FFRDC can pick up the activity
(no cost extension).

(3) If the contractor cannot phase down the level of effort without
jeopardizing a critical activity (there must be adequate burden
of proof), extend the period of performance and add additional
funding in order to cover the gap.

Existing Contracts

Private Sector Contracts

Because of the additional costs that would be incurred in terminating a
private contract, such contracts will continue until their expiration date.
There will be no extensions in the period of performance. If the work must
continue after the expiration date, the work should be targeted to the
FFRDC.

DOE Laboratories

Work with DOE laboratories should be terminated as soon as is practicable.
The only reason it would not be practicable would be that the work underway



PHASE IN GUIDELINES ENCLOSURE 2

by the laboratory is critical to supporting the staff's review of DOE's
Site Characterization Plans (expected to take place in FY87) within the
statutorily mandated time period or it is not anticipated that the FFRDC
will initially have certain required facilities or expertise for a particular
project. If this is the case, and the currently approved period of
performance expires in FY87 or FY88, the laboratory contract should continue
until it expires. Any laboratory contract extending into FY89 should be
terminated as soon as the SCP process is over and required facilities or
expertise are available in the FFRDC. Consideration should also be given
to separating the more generic tasks, which could go to the FFRDC, from the
critical SCP tasks.

As a matter of policy, every project that falls within the FFRDC charter
will be directed to the FFRDC unless a case can be made that there is a
basis for an exception.


