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POLICY ISSUE
February 12, 1986 (Notation Vote) SECY-86-51

For: The Commissioners

Fran: Victor Stello, Jr.
Acting Executive Director for Operations

Subject: NEPA REVIEW P3JCEDIRMS FM GEDLOGIC RH'CSI'IRIES
FMR HIGI-LEVEL WASIE

Purpose: To obtain Ccmission guidance on the rulemaking approach
to establish criteria to be used, in connection with the
Issuance of a construction authorization and license, in
adopting any environmental Impact statement prepared by
DOE pursuant to S114(f) of the Nuclear %Aste Policy Act
of 1982 (NPA).

Category: This paper covers a major policy ratter and involves
Category 1 resource estimates.

Issue: To determine the approach to be taken by the CoamissIcn
in making a judgment concerning adoption by the NRC of
any DOE EIS submitted in support of an application for
construction authorization and a license to operate a
geologic repository.

Summary: The National Environmental Policy Act (NEPA) requires
federal agencies to prepare an EIS for any msjor federal
action significantly affecting the quality of the human
environment. Section 114(f) of the NMA establishes the
procedures for the preparation of the DCE EIS on its
recommendation to the President to approve a site for a
repository. NEPA would require the Caomission to have
an EIS to accompany Its decision process in connection
with the issuance of a construction authorization and
license for the repository. In this regard, Section
114(f) of the NIWPA requires the Commission to adopt "to
the extent practicable" the EIS prepared by DOE in
connection with the proposed repository. This Paper
presents three broad rulemaking options for the
Camnission's approach to adopting the DOE EIS "to the
extent practicable." These options range fron the
Cannisslon adopting the DOE EIS as conclusive on all
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-environmental findings (alternative 1) to the
Ccmission conducting an independent review of all
environmental findings (alternative 3). Each option
has been evaluated according to the amount of staff
time and resources involved, the affect on the
length of hearing for the construction authorization
and license, and the litigative risk resulting from
the particular interpretation of Section 114(f) that
the Commission adopt the DOE EIS "to the extent
practicable." mhe staff has recommended Alternative
2 as the most balanced approach to this issue.
Under alternative 2 the NRC would conduct a review
of the DOE EIS and reach its own Independent overall
cost-benefit conclusions. However, the Commission
would identify specific environmental issues
addressed in the DOE EIS which would be adopted and
would not be subject to challenge or change during
NRC review because they are independent of actual
repository performance under Part 60. ELcisting
practice would be followed as to environmental
issues Independently reviewed by NRC.

Decision 1. Does the recommended alternative provide a rational
Criteria: -and workable procedure for NRC consideration and

adoption of a DOE EIS?

2. Does the recommended alternative result in an
efficient licensing process, Including the efficient
use of staff resources, and avoid needless
duplication?

3. Does the recommended alternative Interpret NMPA
reasonably, appropriately reconciling any conflicting
policies, thereby avoiding undue litigation risk?

Alternatives: 1/ 1. The Commission would adopt the DOE EIS as

1/ The alternatives presented In this paper attempt to bound the range of
policy options available to the Commission. A number of subsidiary
options are associated with each alternative approach but are not set
out in this paper. Irrespective of the option for rulemaking approved
by the Conmission, commenters on the Notice of Proposed Rulenaking could
be asked to comnent on the issues raised in the Petition for Rulemaking
submitted by the States of Nevada and Minnesota. 50 Fed. Reg. 51701,
December 19, 1985.
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conclusive on all enviromental findings. The NRC
would neither conduct any review of the DOE EIS
(other than ccomenting on the draft EIS as would
other agencies and members of the public) nor
prepare its own EIS. The NMC would not be bound in
making its Part 60 safety determinations by any
technical findings or conclusions set forth in the
DOE EIS. In the event the NRC's Part 60 safety
determination results in license conditions with
impacts larger than those set forth in the DOE EIS,
DOE (or NMC) would have to prepare an environmental
assessment to determine whether to address any
incremental increase in environmental impact.

2. The NRC would conduct a review of the DOE EIS and
reach its own independent overall cost-benefit
conclusions. However, the Commission would identify
specific enviromental issues addressed in the DOE
EIS which would be adopted and would not be subject
to challenge or change during NRC review because
they are independent of actual repository
performance under Part 60. Existing practice would
be followed as to enviromnental issues independently
reviewed by NRC.

3. mTe NRC would conduct an independent review of the
DOE EIS and prepare its own EIS adopting portions of
the DOE EIS where appropriate or practical. All
issues, including the identification and analysis of
issues, would be subject to the NRC licensing
proceeding, and, therefore, open to examination.

Discussion: All agencies of the Federal government are charged with
the duty to implement the National Envirornmental Policy
Act of 1969, as amended (NEPA), when proposing major
Federal actions. 42 U.S.C. 4321 et seq. DOE is required
not to coamence construction of a geologic repository
unless it has first filed a license application and
obtained the Commission's construction authorization.
10 CFR §60.3(b). NEPA requires the Cammission to have an
EIS to accompany its decision process when it considers
an application fron DOE for construction authorization.
However, under Section 114(f) of the NWPA, in reaching
this decision, the NRC is to adopt "to the extent
practicable" any EIS prepared in connection with a
repository proposed to be constructed by DOE. 42 U.S.C.
10134(f). Section 114(f) specifies the procedures the
Secretary is to follow in preparing the EIS. This
includes, with respect to each of the alternative sites,
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consideration of the matters in the guidelines
promulgated byDOE under Section 112 of the NMPA. 42
U.S.C. 10132. Because DOE wrote the guidelines
referencing the Commission's Part 60 rules, the DOE EIS
will address a number of Part 60 issues.

The nature of the Comnission's role was emphasized by the
explanatory language of the House report on the enacted
bill to the effect that the Cnmnission would be required
to adopt the EIS "to the maximum extent practicable" (the
word "maximum" did not appear in the statutory language
of §114 of H.R. 3809, which the report accompanied, and
does not appear in Section 114(f) of the NWPA as
enacted). H.R. Rep. 97-491, Part 1, 97th Cong., 2d
Sess., 48 (1982). Furthermore, the EIS "is intended to
suffice regarding the issues addressed and not be
duplicated by the Commission unless the Cannission
determines, in Its discretion, that significant and
substantial new information or new considerations render
the Secretary's (DOE) statement inadequate as a basis for
the the Cammission's determinations." Id, 53-54.
Another version of the proposed NWPA, H?.L6598, also had
the provision for adoption of DOE's environmental impact
statement. The accompanying report explained:

This provision is intended to avoid the duplication
caused as a result of the applicability of NEPA to
the actions of both the Secretary and the Comiission
regarding the preparation of an environmental impact
statement. WMile the Ccomission is encouraged to
adopt the Secretary's statement, or parts of such
statement, the independent responsibilities of the
Comnission are specifically recognized. To the
extent the Carmission determines it is not
practicable to adopt all or part of the Secretary's
environmental impact statement, the Cmmnission's
responsibilities under NEPA remain in force, thus
requiring the preparation of a supplemental
environmental impact statement. H.R. Rep. 97-785,
Part 1, 97th Cong., 2d Sess., 69 (1982).

The rulemaking alternatives presented in this paper
attempt to balance the clear mandate of Congress to avoid
duplication of work (and expenditure of public resources)
with the independent responsibilities of the Comnission
to assure development of the repository under its public
health and safety standards.
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The alternative approaches to this issue are evaluated as
follows:

Alternative 1. The Caomission would adopt the DOE EIS as
conclusive on all environmental findings. The NRC
would neither conduct any review of the DOE EIS
(other than commenting on the draft EIS as would
other agencies and members of the public) nor
prepare its own EIS. The NRC would not be bound in
making its Part 60 safety determinations by any
technical findings or conclusions set forth in the
DOE ErS. In the event the NRC's Part 60 safety
determination results in license conditions with
impacts larger than those set forth in the ME EIS,
DOE (or NRC) would have to prepare an environmental
assessment to determine whether to address any
incremental increase in environmental impact.

The rationale for this alternative is based in large part
on the NVPA provisions authorizing the Comnission to
adopt the DOE EIS "to the extent practicable" and the
provisions for early judicial review of the DOE EIS.
Since final review in the federal courts of the adequacy
of the DOE statement is available before the NRC license
application process, there is justification for treating
the issues in the statement as res adjudicata (matters
finally decided) for purposes the roceeding to
the extent that the issues associated with the action
(construction and operation of the repository as
contemplated in the EIS) are not reasonably likely to
significantly change as a result of NRC decision-making.
Thus, this alternative takes maximun advantage of the
Congressional direction to adopt the DOE EIS "to the
extent practicable." This alternative would result in a
draft rule treating the adoption of the DOE EIS somewhat
like an Early Site Review under the Cammission's Rules of
Practice (10 CFR 2 Subpart F). The decision in the
licensing proceeding would include adoption of the DOE
EIS unless supplementation was needed due to the
identification of significant new information.

It is possible that some of the impacts identified in the
DOE EIS associated with construction and operation of the
repository would be significantly different because of
particular conditions that the NRC imposed as a result of
its Part 60 review. COe possibility would be that
specific requirements imposed during NRC licensing would
mitigate environmental effects rather than enlarge them.
Another possibility would be either that a DOE request
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for an exemption from Part 60 requirements or a
modification in design as a result of licensing review,
would have environmental effects larger than the EIS
contemplated. In either case it may be necessary to
conduct an assessment to determine whether to supplement
the EIS.

PRD: a. Maximu= advantage from the elimination of the time
and resources necessary for staff and licensing
board to review the EIS, which most likely will have
been reviewed previously by the Courts of Appeals.

b. NEPA issues, including examination of alternative
sites, eliminated fron the hearing process.

c. Challenges to the Caomission's interpretation of Its
environmental review role could be litigated
promptly, allowing opportunity to make timely
revisions, if necessary, in the light of any
contrary judicial (or legislative) direction.

CIN: a. The likelihood of litigation on the rule is high,
with petitioners for review challenging the
Cbmnission's interpretation of NTPA § 114 as an
"abdication" of its NEPA responsibilities.

b. Allows NEPA review to be carried out exclusively by
an agency with a potential bias favoring repository
construction.

c. Departs from traditional NRC practice of independent
staff review of environmental impacts of the
proposal and allowing admissible environmental
contentions in its licensing adjudications as part
of compliance with NEPA's mandate that the statement
"accompany the proposal through the existing agency
review process."

RESRE ESDAMUTE:

The current staffing level would be adequate to implement this
alternative, provided that the rule withstood legal challenge.
Although the likelihood of challenges to the rule is high,
associated staff resources would probably not be great,
inasmuch as questions of statutory construction, rather than
factual issues, are involved. However, in the event that the
rule was sucessfully challenged, the necessary staff resources
could exceed the other alternatives because the staff would
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need to address NEPA issues starting much later in the process
on a expedited basis.

Alternative 2. Under this rulemaking option, the NRC would conduct
a review of the DOE EIS and reach its own
independent overall cost-benefit conclusions.
However, the Comission, in the rulemaking, would
identify specific environmental issues addressed in
the DOE EIS which would be adopted and would not be
subject to challenge or change during NRC review
because they are independent of actual repository
performance under Part 60. Existing practice would
be followed as to environmental issues
independently reviewed by NRC.

This alternative would result in drafting a rule
implementing the Commission's NEPA responsibilities under
NMIPA where the Cammission identified specific
environmental issues contained in the DOE EIS which would
be adopted as conclusive but would leave all other issues
open for independent review and conclusion. This review
and overall cost-benefit conclusion would be documented
as a supplement'to the EIS which as supplemented would
become NRC's EIS. This alternative is somewhat analogous
to the rulemaking engaged in by the Commission excluding
discussions of need for power, alternative energy sources
and alternative sites at the operating stage of reactor
licensing (10 CFR S 51.95) One basis for drafting the
rule would be the Camnission's intent to give effect to
the Congressional direction to adopt the DOE EIS "to the
extent practicable." Thus, while this alternative does
not take the maximum advantage of the Congressional
direction as does Alternative 1, it does take
considerable advantage of such authorization.

Adoption of this Alternative could result in contentions
on environmental matters being admitted as matters in
controversy in the proceeding. Any issues on which
independent NRC review was conducted would also be proper
for contentions in the licensing proceeding. Issues in
the DOE EIS such as alternative sites, transportation
impacts, social-economic effects, and land use may be
likely candidates for adoption by the Ccmnission since
they are relatively independent of actual repository
performance under Part 60.

PHR: a. Reliance on work previously done by DOE would
reduce the need for staff time and resources.
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b. The overall conclusions as to all environmental
impacts would be a product of independent
action by the Commission.

c. Specifically identifies those issues which the
Commission will adopt without further
consideration. This would allow for early
challenge, thus resolving uncertainties
concerning the adequacy of the Commission's
NEPA implementation.

d. Compared to Alternative 1, minimizes
litigation risk associated with
NRC's alleged failure to comply with NEPA.

OCN: a. Compared to Alternative 1, this alternative may
result in a broader environmental review
process since it may not be possible at an
early date to identify all issues on which
adoption may be appropriate.

b. This alternative represents an increase in the
camitment of staff time and resotuces over
Alternative 1. However, as noted in the Resource
Estimate for Alternative 1, supra, this may not be
the case if Alternative 1 was sucessfully
challenged.

c. This alternative may increase the number of
issues to be considered in the licensing
process, thereby increasing the potential for
failure to meet the statutorily mandated
schedule for licensing a repository.

RESOURCE ESiE:

Additional costs to the NRC would result fran its
independent review of the environmental impacts of DOE's
proposed actions.

Alternative 3 The NRC would conduct an independent review of
the DOE EIS and prepare its own EIS adopting
portions of the DOE statement where appropriate or
practical. All issues, including the identification
and analysis of impacts would be subject to the NMC
licensing proceeding, and, therefore, open to
reexamination.
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This alternative for rulemaking, of the three broadly stated
alternatives in this paper, is most closely analogous to
existing Ccnission practice for reactor licensing
adjudications. (10 CFR § 51.71) All environmental issues,
including the identification and analysis of impacts of the
proposed action and associated alternatives could be
admissible as issues in controversy in the NRC licensing
proceeding. Thus, this alternative takes least advantage of
the Congressional directive to adopt the DOE EIS "to the
extent practicable". The question of whether to adopt
specific portions of the EIS or the whole statement would be
open to consideration in the proceeding. The NRC's EIS could
be a supplement as described in Alternative 2 or the
decisional document issued at the conclusion of the
proceeding. The Cannission would still need to amend Part 51
and Part 2, however, to provide for the environmental review
process applicable to Part 60.

PRO: a. Applies NEPA consistent with established NRC
regulations and practice.

b. Minimizes litigation risk associated with NRC's
alleged failure to comply with NEPA.

CCW: a. Staff time and resources would be increased because
of the requirement to address all environmental
issues both during its review and in the hearing
process.

b. Because of the anticipated time necessary to
"revisit" environmental issues previously addressed
by DOE and perhaps by the courts, there Is a higher
likelihood that the schedule for licensing the
repository will not be met.

c. The staff historically has had difficulty attempting
to write an EIS on the basis of another agency's
EIS.

RESOURCE ES]W:

This is the most costly option in terms of staff time and
resources. The attendant delay in the schedule for
licensing the repository could result in substantial
increases in the cost of the repository program.

In sun, the alternatives are presented in ascending order as
to the perceived need for cmnnitment of NRC time and
resources. Fram this perspective, Alternative 1 would be the
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preferred alternative. However, its expansive view of the
statutory language in Section 114(f) with respect to EIS
adoption is subject to challenge. In effect, this alternative
would essentially eliminate the Comission's independent
review of environmental issues with respect to the repository.
The second alternative strengthens the NRC's litigation
posture but at the expense of greater agency commitment of
staff time and resources. This alternative allows the
Commission to review the DOE EIS, and to determine what
portions of the DOE EIS it is appropriate to adopt. This
allows the Commission to strike the overall environmental
cost-benefit balance while still realizing the potential of
the statutory directive in Section 114(f). Applying the
decision criteria set forth at the beginning of this paper,
the staff believes that Alternative 2 represents the most
balanced approach to this issue. The third alternative is not
recammended because of the potential delays in the schedule as
well as the failure to inplement the statutory guidance
regarding adoption of the EIS.

A similar issue was raised and considered by the Commission in
1981, in response to a Congressional inquiry. On the question
of a full NEPA review by NRC, the Commission stated:

The advantages are those that may result fron the
NRC's independent evaluation and the opportunity for
interested persons to raise issues for resolution in
an adjudicatory process. However, the disadvantages
that result fron a duplication of effort,
unnecessary broadening of the issues in a proceeding
that may in any event be extremely complex, and the
delays that may be caused by the formal adjudication
of the environmental issues are of sufficient impact
that they should be avoided. H.R. Rep. 97-411, Part
1,, 97th Cong., 1st Sess., 56 (1981).

It may be assuned that Congress was aware of these views
when the Nuclear WAste Policy Act was passed.

Reconmendations: That the Comnission:

1. Approve Alternative 2. The NRC would conduct a
review of the DOE EIS and reach its own independent
overall cost-benefit conclusions. However, the
Canission would identify specific enviromnental
issues addressed in the DOE EIS which would be
adopted and would not be subject to challenge or
change during NRC review because they are
independent of actual repository performance under
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Part 60. Existing practice would be followed as to
environmental issues independently reviewed by NRC.

Scheduling: This paper should be scheduled at an open session.

Vtor Stello, Jr. -
Acting Executive
Director for Operations

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, February 28,
1986.

Commission Staff Office comments,-if any,-should be submitted
to the Commissioners NLT Friday, February 21, 1986, with an
information copy to the Office of the Secretary. If the
paper is of such a nature that it requires additional time
for analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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