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UNITED STATES OF AMERICA USNRC
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Before the Commission OFFICE OF SECRETARY
RULEMAKINGS AND
ADJUDICATIONS STAFF
)
In the Matter of ) Docket No. 52-007
)
EXELON GENERATION COMPANY,LLC )
) ~
(Early Site Permit for the Clinton ESP Site) ) January 28, 2004
)

EXELON’S MOTION TO APPLY
NEW 10 CFR PART 2 RULES OF ADJUDICATION

Exelon Generation Company, LLC (“Exelon”) hereby moves the Commission to
apply the new 10 CFR Part 2 adjudicatory rules (“New Part 2 Rules”)! to the proceeding
concerning Exelon’s application for an Early Site Permit (“ESP”) for the Clinton site. As
discussed below, application of the New Part 2 Rules to this proceeding is permitted by
the new rules; would promote efficiency, consistency, and other benefits; and would not
result in prejudice to Petitioners or the NRC Staff.

This motion is permitted by the new rules. The New Part 2 Rules apply to
“proceedings noticed on or after the effective date [of February 13, 2004], unless

92

otherwise directed by the Commission.” Thus, the new rules explicitly allow the

Commission to direct the application of the new rules to a proceeding noticed before their

effective date.

|—

Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182 (Jan. 14, 2004).
Id. (emphasis added).
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Grant of this Motion would promote the efficiency and other benefits intended by
the new rules. The Commission issued the New Part 2 Rules in order to “improve the
effectiveness and efficiency of the NRC’s hearing process, and better focus the limited
resources of all involved.” Tt follows that the ESP proceeding would be more efficient
and effective if it were governed by the New Part 2 Rules.

Grant of this Motion is particularly appropriate given the very early stage of this
proceeding. A petition to intervene has been filed, and Exelon has not opposed the
standing of the Petitioners. However, Petitioners have not yet proffered any contentions,
and the Commission has not yet established a Licensing Board. For these reasons,
application of the New Part 2 Rules will not disrupt this proceeding.* For similar
reasons, application of the New Part 2 Rules will not prejudice any of the parties.

Finally, application of the new rules would be especially appropriate with respect
to the Clinton ESP proceeding. An ESP proceeding has never been conducted under the
existing rules in Part 2. All ESP proceedings on future applications will be conducted
under the New Part 2 Rules. Given these circumstances, there is particular merit to
conducting the Clinton ESP proceeding under the New Part 2 Rules to ensure consistent

treatment of, and to set appropriate precedents for, proceedings on future ESP

3 Id. at 2190.

>

Under 10 CFR § 2.309 of the new rules, a petitioner would normally be required,
as part of the petition to intervene, to file contentions within 60 days of the notice
of the proceeding. This provision is somewhat different from 10 CFR § 2.714 of
the existing rules, which permits a petitioner to bifurcate its petition to intervene
and contentions, and to submit contentions at least 15 days prior to the special
prehearing conference. In order to accommodate the differences between the
rules, and given the current status of this proceeding, we suggest that the
Commission designate a reasonable date for filing of contentions (e.g., March 1,
2004), which could be longer than the 60-day period provided by the new § 2.309.
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applications. Establishing such precedents would have the benefit of adding
predictability to the process for future ESP proceedings.

We note that Dominion Nuclear North Anna, LLC has also filed a motion secking
to apply the New Part 2 Rules to the ESP application for the North Anna site,> which was
filed contemporaneously with the Clinton ESP application. We support Dominion’s
motion and urge the Commission to grant it. In doing so, and to ensure consistent
treatment for the Clinton ESP proceeding, the Commission should also apply the New
Part 2 Rules to the Clinton ESP proceeding.

In response to Dominion’s motion, the petitioners in that proceedings—all of
whom are petitioners in the Clinton ESP proceeding—have argued that “[g]iven the
novelty of the [ESP] proceeding and the potential complexity of the issues that have been
raised . . . Petitioners believe that a formal hearing will be a more effective and efficient
means of resolving the parties’ disputes.”® First, we note that the New Part 2 Rules
contain provisions for formal hearings under certain circumstances. Therefore,
Petitioners’ arguments on the need for a formal hearing are inapposite (i.e., the issue at
stake in this Motion is whether the new rules should apply, not whether there should be a
formal hearing). In any event, the Commission has already held in its Statements of

Consideration accompanying the New Part 2 Rules that complexity of issue is not a

e

See Applicant’s Motion to Apply New Adjudicatory Process, Dominion Nuclear
North Anna, LLC, Early Site Permit for the North Anna ESP Site, Docket No. 52-
008 (January 16, 2004).

Petitioners’ Opposition To Dominion Nuclear’s Application For New
Adjudicatory Process, Docket No. 52-008, at 2 (January 26, 2004).
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sufficient basis for a formal hearing.? Specifically, in discussing the final rules, the
Commission noted that the proposed rule included a criterion that called for the use of
formal hearing procedures in those reactor licensing proceedings that involved a large
number of complex issues.® However, the Commission determined that the
“numerous/complex issues criterion may not be well-suited for determining whether the
procedures of Subpart G should be used in a given proceeding.” As evident from
Section 2.310(d) of the final rules, the Commission determined that formal hearing
procedures are appropriate only for those issues that concern the credibility of an
eyewitness, or the intent or motive of a party or eyewitness. Accordingly, the argument
of the petitioners in the North Anna ESP proceedings lacks merit.

In sum, application of the New Part 2 Rules to this proceeding would serve the
Commission’s objective of improving the effectiveness and efficiency of the NRC’s
hearing process, and better focusing the resources of all involved. Where, as here, the
new adjudicatory process can be applied prospectively and seamlessly, the Commission

should direct its application, as permitted by the new rules.

- We note that the aspects raised by Petitioners in this proceeding do not appear to
involve complex factual issues.

& 69 Fed. Reg. at 2203-04.
2 Id. at 2204.
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For all these reasons, the Commission should grant Exelon’s Motion by issuing an

order directing that the New Part 2 Rules shall apply to the Clinton ESP proceeding.

Respectfully submitted,

S

Steven P. Frantz

Alex S. Polonsky

MORGAN, LEWIS & BOCKIUS, LLP

1111 Pennsylvania Avenue, N.W.

Washington, DC 20004

(202) 739-5460, (202) 739-3001 (fax)
sfrantz@morganlewis.com, apolonsky@morganlewis.com

COUNSEL FOR EXELON GENERATION COMPANY, LLC
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of Docket No. 52-007
EXELON GENERATION COMPANY, LL.C

(Early Site Permit for the Clinton ESP Site)
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NOTICE OF APPEARANCE OF ALEX S. POLONSKY

The undersigned, being an attorney at law in good standing admitted to practice before
the courts of the District of Columbia, hereby enters his appearance in the above-captioned
matter as counsel on behalf of Applicant, Exelon Generation Company, LLC, 200 Exelon Way,

KSA3-E, Kennett Square, PA, 19348.

/é/ oz _/
Name: Alex S. Polonsky g
Morgan, Lewis & Bockius
1111 Pennsylvania Ave., N.-W.
Washington, DC 20004

Phone: (202) 739-5830
Facsimile: (202) 739-3001
E-mail: apolonsky@morganlewis.com

Dated: January 28, 2004
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)
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)
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)
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)
CERTIFICATE OF SERVICE

I hereby certify that copies of Exelon’s Motion to Apply New 10 CFR Part 2 Rules of
Adjudication, and Notice of Appearance of Alex S. Polonsky were served upon the

persons listed below by U.S. mail, first class, postage prepaid, and where indicated by an
asterisk by electronic mail, on this 28th day of January 2004.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission

Washington, DC 20555-0001

Secretary of the Commission* **

Attn: Rulemakings and Adjudication Staff

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: hearingdocket@nrc.gov)

Howard A. Learner, Esq.*

Ann Alexander, Esq.*

Shannon Fisk, Esq.*

Environmental Law and Policy Center

35 East Wacker Drive, Suite 1300
Chicago, Illinois 60601

(E-mail: sfisk@elpc.org,
aalexander@elpc.org, hlearner@elpc.org)

1-WA/2126712

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

David A. Cummings, Esq.*

Office of the General Counsel

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001
(E-mail: dac3@nrc.gov)

Diane Curran, Esq.*

Harmon, Curran, Spielberg & Eisenberg
LLP

1726 M. Street NW, Suite 600
Washington, DC 20036

(E-mail: dcurran@harmoncurran.com)
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Dave Kraft*

Executive Director, Nuclear Energy
Information Service

PO Box 1637

Evanston, IL 60204-1637

(E-mail: neis@neis.org)

Michele Boyd*

Legislative Representative, Public Citizen
215 Pennsylvania Ave, SE

Washington, DC 20003

(E-mail: mboyd@gcitizen.org)
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Alex S. Polonsky OA

* e-mail
** Original and two copies

1-WA/2126712

Paul Gunter*

Director, Reactor Watchdog Project
Nuclear Information and Resource Service
1424 16th St. NW, #404

Washington, DC 20036

(E-mail: nirsnet@nirs.org)

Thomas S. O’Neil*

Associate General Counsel

Exelon Nuclear

4300 Winfield Road

Warrensville, IL 60555

(E-mail: thomas.oneill@exeloncorp.com)



