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Executive Legal Director

FROM: John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

SUBJECT: DEVELOPMENT OF REGULATIONS RELATED
WASTE DISPOSAL

TO NEPA FOR HIGH-LEVEL

On July 22, 1985, I met with you and representatives of the Office of General
Counsel to discuss how NRC might comply with its NEPA obligations as specified
in the Nuclear Waste Policy Act (NWPA). As you are aware, Section 114(f) of
the NWPA directs the NRC to adopt, to the extent practicable, the environmental
impact statement prepared by the Department of Energy in connection with the
issuance by the Commission of a construction authorization and license. The
NWPA goes on to state that such adoption shall be deemed to satisfy the
responsibilities of the Commission under the National Environmental Policy Act
(NEPA) and no further consideration shall be required.

Based on our discussions, it is my understanding that, from a legal viewpoint,
a wide spectrum of options is available to the NRC for complying with its NEPA
responsibilities. For this reason, I would recommend that you prepare a paper
that sets out for the Commission the full range of procedural alternatives
available to the NRC for complying with NEPA. The paper should discuss the
advantages and disadvantages of each of these alternatives from the standpoint
of resources, timing, potential legal challenge, etc. Subsequently, the
Commission could select one of the alternatives and the staff, in turn, could
develop regulations that implement that alternative. It is recognized that it
is not feasible to identify each and-every procedural alternative that is
available to the Commission. However, enough alternatives should be presented
to ensure that the Commission understands the legal latitude that exists in
this decision. My staff would, of course, be available to work with yours in
developing this paper.

In preparing this options paper, I feel that we should consider the following
additional points.

o NRC's Role in Adopting the EIS

The Council on Environmental Quality's (CEQ) regulations (40 CFR
1500-1508) on the procedures for implementing the National Environmental
Policy Act (NEPA) identifies several different roles for an agency in the
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NEPA process (i.e., lead agency, joint lead agency, cooperating agency,
commenting agency, etc.). DOE has indicated in the draft Project Decision
Schedule (draft PDS) that it intends to request that the NRC be a
cooperating agency" in DOE preparation of an EIS (see Enclosure 1).

Therefore, the options paper to the Commission should address these
various roles and the feasibility (and/or1yhe lack thereof) of NRC playing
the various roles in adopting DOE's EIS.

o Timing of the Adoption

The timing of NRC's adoption of the EIS will affect the procedure for
adopting the EIS. The DOE draft PDS indicated that the draft EIS will be
issued in June, 1990 and the final EIS will be issued in December, 1990.

K.) The construction authorization application will be tendered in May, 1991
and the construction authorization will be issued in August 1993. DOE
indicated that NRC will adopt the EIS in June, 1991.

If it was decided that the NRC should litigate NEPA issues in the
licensing hearing, the NRC would not be able to adopt the EIS until May
1994 at the earliest. On the other hand, if a procedure were developed
that did not require litigation of NEPA issues at the licensing hearing,
the NRC might be able to adopt the EIS as early as DOE indicates in the
draft PDS (i.e., June 1991). -

1/It should be noted that in the Commission's October 24, 1985 comments to DOE
on the draft Project Decision Schedule, it was stated that "DOE should specify
which Federal agencies it anticipates requesting to serve as 'cooperating
agencies' and whether these agencies are the ones listed in 34C who provide
comments on the Draft EIS. Under the NWPA, and taking into account the
independent licensing responsibilities of NRC, it would be more appropriate for
NRC to be'a commenting agency rather than a cooperating agency. NRC's present
review is based upon the assumption that NRC will comment."

- It should be noted that in the Commission's October 24, 1985 comments to DOE
on the draft Project Decision Schedule, it was stated that "NRC views the
adoption of the EIS as part of the licensing process. At this point the date
specified should be the same as that for the issuance of the CA. The specific
event which constitutes adoption will be defined when the Commission
promulgates the regulations for implementation of its NEPA responsibilities
with respect to the licensing of the repository. It should be indicated that,
regardless of the specific NRC process or mechanism for adopting the EIS, the
process will not be on the critical path. We recommend however, that a
milestone be added near the beginning of site characterization for determining
the scope of issues to be addressed in DOE's EIS, and for identifying the
significant issues under NEPA related to the repository."

OFC :WMRP:lem :WMRP: :WMPC :DWM :DWM :NMSS :NMSS
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The paper should consider when the NRC should adopt the DOE EIS. 3/ At a
minimum, it is recommended that the paper consider the option of adopting
DOE's EIS before the license application and the option of adopting after
the application submittal. If the NRC adopts the DOE EIS before the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a if such a proceeding is needed. In addition,
consideration should be given to the level of approval needed to adopt
DOE's EIS (i.e., Commission, ASLB, NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

Since DOE will apply all of the siting guidelines (10 CFR Part 960) in the
EIS, DOE will be making findings that relate not only to environmental
issues but also to safety issues. The siting guidelines, consistent with
the requirements of NWPA, focus primarily on long-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). The paper should address
how the NRC will handle the adoption (or lack thereof) of those portions
of the DOE EIS that deal with safety issues if the adoption were to occur
prior to the submittal of the license application. My staff will be able
to help quantify the degree to which the issues addressed in the EIS will
be the same as safety issues.

3/ The paper should also describe the nature of the actions to be taken by NRC
prior to formal licensing under NWPA so the evaluation of options is a
realistic one -- one that recognizes that a certain level of commitment will,
practically speaking, occur from such actions. For example, it should be noted
that Section 114(a)(1)(E) of the NWPA directs the Commission to provide
preliminary comments concerning the extent to which at-depth site
characterization analysis and the waste form proposal seem to be sufficient for
inclusion in the license application.
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We believe that the most expeditious method to accomplish the task at hand is
to establish a working group with members from the Offices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

Enclosure:I
Letter from W. J. Purcell to / ' -0 -' P DP-)
R. Browning dated 09/03/85

*See previous concurrence
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considerations. (The siting guidelines contain essentially all oJ the
siting related provisions of 10 CFR Part 60). The paper shoul, address
how the NRC will handle the adoption (or lack thereof) of those portions
of the DOE EIS that deal with safety issues if the adoption were to occur
prior to the submittal of the license application. My stiff will be able
to help quantify the degree to which the issues addres 6d in the EIS will
be the same as safety issues.

We believe that the most expeditious method to accompl h the task at hand is
to establish a working group with members from the 0 ices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead o this project, ELD should
provide the chairman of the working group. If ttyis is acceptable to you, I
would suggest that a working group be establisIei and a schedule be developed
for completing this effort. The contact in N SS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

*See previous concurrence page.
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after the application submittal. If the NRC adopts the DOE EIS4 efore the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a. In addition, consideration should be given to
the level of approval needed to adopt DOE's EIS (i.e., Commission, ASLB,
NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

Since DOE will apply all of the siting guidelineoX1O CFR Part 960) in the
EIS, DOE will be making findings that relate no.t/only to environmental
issues but also to safety issues. The siting gOidelines, consistent with
the requirements of NWPA, focus primarily on,/ong-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 66). Therefore, it is possible
that most all NEPA issues can and will be'/cast as safety issues and, as a
consequence, there may be little savings'in resources to complete
licensing reviews if NEPA matters are ,xcluded from NRC proceedings. The
paper should address how the NRC wiljfhandle the adoption (or lack
thereof) of those portions of the DDE EIS that deal with safety issues if
the adoption were to occur prior tp the submittal of the license
application. My staff will be able to help quantify the degree to which
the issues addressed in the EIS ill be the same as safety issues.

We believe that the most expeditiois method to accomplish the task at hand is
to establish a working group with embers from the Offices of Research, State
Programs, ELD, and NMSS. SincefELD has the lead on this project, ELD should
provide the chairman of the wof~ing group. If this is acceptable to you, I
would suggest that a working/group be established and a schedule be developed
for completing this effort.$Ahe contact in NMSS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

)FC :WMRP:le < :WMRP :WMPC( :DWM :DWM :NMSS :NMSS
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FROM: John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

SUBJECT: DEVELOPMENT OF REGULATIONS
WASTE DISPOSAL

RELATED TO NEPA FOR HIGH-LEVEL

On July 22, 1985, I met with you and representatives of the Office of General
Counsel to discuss how NRC might comply with its NEPA obligations as specified
in the Nuclear Waste Policy Act (NWPA). As you are aware, Section 114(f) of
the NWPA directs the NRC to adopt, to the extent practicable, the environmental
impact statement prepared by the Department of Energy in connection with the
issuance by the Commission of a construction authorization and license. The
NWPA goes on to state that such adoption shall be deemed to satisfy the
responsibilities of the Commission under the National Environmental Policy Act
(NEPA) and no further consideration shall be required.

Based on our discussions, it is my understanding that, from a legal viewpoint,
a wide spectrum of options is available to the NRC for complying with its NEPA
responsibilities. For this reason, I would recommend that you prepare a paper
that sets out for the Commission the full range of procedural alternatives
available to the NRC for complying with NEPA. The paper should discuss the
advantages and disadvantages of each of these alternatives from the standpoint
of resources, timing, potential legal challenge, etc. Subsequently, the
Commission could select one of the alternatives and the staff, in turn, could
develop regulations that implement that alternative. It is recognized that it
is not feasible to identify each and every procedural alternative that is
available to the Commission. However, enough alternatives should be presented
to ensure that the Commission understands the legal latitude that exists in
this decision. My staff would, of course, be available to work with yours in
developing this paper.

In preparing this options paper, I feel that we should consider the following
additional points.

o NRC's Role in Adopting the EIS

The Council on Environmental
1500-1508) on the procedures
Policy Act (NEPA) identifies

Quality's (CEQ) regulations (40 CFR
for implementing the National Environmental
several different roles for an agency in the
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NEPA process (i.e., lead agency, joint lead agency, cooperating agency,
commenting agency, etc.). DOE has indicated in the draft Project Decision
Schedule (draft PDS) that it intends to request that the NRC be a
"cooperating agency" in DOE preparation of an EIS (see Enclosure 1).
Therefore, the options paper to the Commission should address these
various roles and the feasibility (and/or1 he lack thereof) of NRC playing
the various roles in adopting DOE's EIS. -

o Timing of the Adoption

The timing of NRC's adoption of the EIS will affect the procedure for
adopting the EIS. The DOE draft PDS indicated that the draft EIS will be
issued in June, 1990 and the final EIS will be issued in December, 1990.
The construction authorization application will be tendered in May, 1991
and the construction authorization will be issued in August 1993. DOE
indicated that NRC will adopt the EIS in June, 1991.

If it was decided that the NRC should litigate NEPA issues in the
licensing hearing, the NRC would not be able to adopt the EIS until May
1994 at the earliest. On the other hand, if a procedure were developed
that did not require litigation of NEPA issues at the licensing hearing,
the NRC might be able to adopi/the EIS as early as DOE indicates in the
draft PDS (i.e., June 1991). -

1/It should be noted that in the Commission's October 24, 1985 comments to DOE
on the draft Project Decision Schedule, it was stated that "DOE should specify
which Federal agencies it anticipates requesting to serve as 'cooperating
agencies' and whether these agencies are the ones listed in 34C who provide
comments on the Draft EIS. Under the NWPA, and taking into account the
independent licensing responsibilities of NRC, it would be more appropriate for
NRC to be a commenting agency rather than a cooperating agency. NRC's present
review is based upon the assumption that NRC will comment."

2 It should be noted that in the Commission's October 24, 1985 comments to DOE
on the draft Project Decision Schedule, it was stated that "NRC views the
adoption of the EIS as part of the licensing process. At this point the date
specified should be the same as that for the issuance of the CA. The specific
event which constitutes adoption will be defined when the Commission
promulgates the regulations for implementation of its NEPA responsibilities
with respect to the licensing of the repository. It should be indicated that,
regardless of the specific NRC process or mechanism for adopting the EIS, the
process will not be on the critical path. We recommend however, that a
milestone be added near the beginning of site characterization for determining
the scope of issues to be addressed in DOE's EIS, and for identifying the
significant issues under NEPA related to the repository."

OFC :WMRP:lem :WMRP: :WMPC :DWM :DWM :NMSS :NMSS
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The paper should consider when the NRC should adopt the DOE EIS. 3/ At a
minimum, it is recommended that the paper consider the option of adopting
DOE's EIS before the license application and the option of adopting after
the application submittal. If the NRC adopts the DOE EIS before the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a if such a proceeding is needed. In addition,
consideration should be given to the level of approval needed to adopt
DOE's EIS (i.e., Commission, ASLB, NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

-2 Since DOE will apply all of the siting guidelines (10 CFR Part 960) in the
EIS, DOE will be making findings that relate not only to environmental
issues but also to safety issues. The siting guidelines, consistent with
the requirements of NWPA, focus primarily on long-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). The paper should address
how the NRC will handle the adoption (or lack thereof) of those portions
of the DOE EIS that deal with safety issues if the adoption were to occur
prior to the submittal of the license application. My staff will be able
to help quantify the degree to which the issues addressed in the EIS will
be the same as safety issues.

-3/The paper should also describe the nature of the actions to be taken by NRC
prior to formal licensing under NWPA so the evaluation of options is a
realistic one -- one that recognizes that a certain level of commitment will,
practically speaking, occur from such actions. For example, it should be noted
that Section 114(a)(1)(E) of the NWPA directs the Commission to provide
preliminary comments concerning the extent to which at-depth site
characterization analysis and the waste form proposal seem to be sufficient for
inclusion in the license application.

OFC :WMRP:lem :WMRP: :WMPC :DWM :DWM :NMSS :NMSS
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We believe that the most expeditious method to accomplish the task at hand is
to establish a working group with members from the Offices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards

Enclosure:
Letter from W. J. Purcell to
R. Browning dated 09/03/85

*See previous concurrence
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considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). The paper should address
how the NRC will handle the adoption (or lack thereof) of those portions
of the DOE EIS that deal with safety issues if the adoption were to occur
prior to the submittal of the license application. My staff will be able
to help quantify the degree to which the issues addressed in the EIS will
be the same as safety issues.

We believe that the most expeditious method to accompl sh the task at hand is
to establish a working group with members from the 0f ces of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert Browning.

John G. Davis, Director
- Office of Nuclear Material Safety

and Safeguards

*See previous concurrence page.
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after the application submittal. If the NRC adopts the DOE EIS.before the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a. In addition, consideration should be given to
the level of approval needed to adopt DOE's EIS (i.e., Comnission, ASLB,
NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

Since DOE will apply all of the siting guidelines"(10 CFR Part 960) in the
EIS, DOE will be making findings that relate not'only to environmental
issues but also to safety issues. The siting guidelines, consistent with
the requirements of NWPA, focus primarily on long-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). Therefore, it is possible
that most all NEPA issues can and will be. cast as safety issues and, as a
consequence, there may be little savings'in resources to complete
licensing reviews if NEPA matters are excluded from NRC proceedings. The
paper should address how the NRC will handle the adoption (or lack
thereof) of those portions of the DOE EIS that deal with safety issues if
the adoption were to occur prior to the submittal of the license
application. My staff will be able to help quantify the degree to which
the issues addressed in the EIS wiill be the same as safety issues.

We believe that the most expeditious method to accomplish the task at hand is
to establish a working group with'members from the Offices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert.Browning.

'1 John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards
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Note to Hub: This is a good approach.
However, there appears to
be some inconsistency between
this lettpr and previous
positiods taken in our
lette/fon the PDS which I want
to /•11 to your attention
(see mark up attached) for
your consideration. I

Joe Bunting
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UNITED STATES
NUCLEAR REGULATORY COMMISSION

WASHINGTON, D. C. 20555

MEMORANDUM FOR: Guy Cunningham, III
Office of the Executive Legal Director

FROM: John G. Davis, Director
Office of Nuclear Material

Safety and Safeguards

SUBJECT: DEVELOPMENT OF REGULATIONS RELATED TO NEPA FOR HIGH-LEVEL 0
WASTE DISPOSAL Wt4chil rf1tWol L t54s- .t

On July 22, 1985, I met with you a represen e ffice of General-
Counsel to discuss how NRC might mply with its NEPA ligations as specified
in the Nuclear Waste Policy Act ( WPA). As you are aw re, Section 114(f) of
the NWPA directs the NRC to adopt, to the extent prac cable, the environmental
impact statement prepared by the Department of Energy The NWPA goes on to
state that such adoption shall be deemed to satisfy t e responsibilities of the
Commission under the National Environmeptal Policy Act (NEPA) and no-further..
consideration shall 'be required.

Based on our discussions, it is my understanding that, from a legal viewpoint,
a wide spectrum of options is available to the NRC for complying with its NEPA
responsibilities. For this reason, I would recommend that you prepare a paper
that sets out for the Commission the full range of alternatives available for
complying with NEPA. The paper should discuss the advantages and disadvantages
of each of these alternatives from the standpoint of resources, timing,
potential legal challenge, etc. Subsequently, the Commission could select one
of the alternatives and the staff, in turn, could develop regulations that
implement that alternative. The paper should set forth the full range of
procedural alternatives available to the NRC for complying with NEPA. It is
recognized that it is not feasible to identify each and every procedural
alternative that is available to the Commission. However, enough alternatives
should be presented to ensure that the Commission understands the'legal
latitude that exists in this decision. My staff would, of course, be available
to work with yours in developing this paper.

In preparing this options paper, I feel that we should consider the following
additional points.

o NRC's Role in Adoptina the EIS

The Council on Environmental Quality's (CEQ) regulations (40 CFR
1500-1508) on the (procedures for implementingithe National Environmental
Policy Act (NEPA) identifies several different roles for an agency in the
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NEPA ess (i.e., lead agency, joint lea e co p ting agency,
cormentin agency, etc.). DOE has indicate that intends to request
that the N-R be a "cooperating agency" in preparation of an EIS (see

.-~.... E~nclosure 1). Therefore, the options paper to the Commission should
bo1"r. >< u ad,~s -i.ame~ roles and the feasibility (and/or the lack thereof)

NRC playing *roles-in-adopt-ing-DOEIs EIS.

0 o Criteria for Adop ing e DOE E

The paper should set forth alternative criteria for adopting the DOE EIS.
Some examples of alternative criteria include adopting the DOE EIS if
(1) it withstands legal challenge; and (2) it meets CEQ regulations for an
EIS; or (3) it contains no fatal flaws.

0o Timing of the Adoption

The timing of NRC's adoption of the EIS wi affect the procedur for
I }adopting the EIS. The DOE Project - ) %.rston-Schedu-e- Indi4c-ed-that -

'the draft EIS wilI be issu in une, e final EIS will be
.issued in December, 199 p ; t tons=t h r s fut i on application will
ue tendered in May, 199 g construction authorization will be issued

n August 1993. that NRC will adopt the EIS in June, 1991.

If it was decided that the NRC should litigate NEPA issues in the , X 7
licensing hearing, the NRC would not be able to adopt the EIS until

At R sad}& at the earliest. On the other hand, if a procedure were develope _
that did not require litigation of NEPA issues at the licensing hearing,
the NRC might be able to adopt the EIS as early as DOE indicates in the

- Flih sn-SEhedute-(i.e., June 1991).
~~~~,-It~f as-WO~\ -- 01 1

The paper should consider when the NRC should adopt the DOE EIS. At a
minimum, it is recommendedcthFat the paper consider the option of adopting
DOE's EIS before the licensing application and the option of adopting

'The paper should also describe the nature of the actions to be taken RC
prior to formal licensing under NWPA so the evaluation of options i a
realistic one -- one that recognizes that a certain level of c itment will,
practically speaking, occur from such actions. For exampl ,it should be noted
that Section 114(a)( 1)(E) of the NWPA directs the Comm ion to provide
preliminary comments concerning the extent to which -depth site
characterization analysis and-the.waste-ftrm-pDp a seem to be sufficient for

IllusFinc in-thE-licnse application.
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after the application submittal. If the NRC adopts the DOE EIS before the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a. In addition, consideration should be given to
the level of approval needed to adopt DOE's EIS (i.e., Commission, ASLB,
NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

Since DOE will apply all of the siting guidelines (10 CFR Part 960) in the
K>y EIS, DOE will be making findings that relate not only to environmental

issues but also to safety issues. The siting guidelines, consistent with
the requirements of NWPA, focus primarily on long-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). Therefore, it is possible
that most all NEPA issues can and will be cast as safety issues and, as a
consequence, there may be little savings in resources to complete
.licensing reviews if NEPA matters are excluded from NRC proceedings. The
' papr should address how the NRC will handle th6'adoption (or lack
thereof)'of those portions of the DOE EIS that deal with safety issues if
the adoption were to occur prior to the submittal of the license
application. My staff will be able to help quantify the degree to which
the issues addressed in the EIS will be the same as safety issues.

We believe that the most expeditious method to accomplish the task at hand is
to establish a working group with members from the Offices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards
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Note to Hub: This is a good approach.However, 
there appears tobe some inconsistency 

betweenthis letter and previouspositions 
taken in ourletter on the PDS which I wantto call to your attention(see mark up attached) 

foryour consideration.
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04 'Oz UNITED STATES
I- X oNUCLEAR REGULATORY COMMISSION

WASHINGTON, 0. C. 20555

MEMORANDUM FOR: Guy Cunningham, III
Office of the Executive Legal Director

FROM: John G. Davis, Director
Office of Nuclear Material

Safety and Safeguards

SUBJECT: DEVELOPMENT OF REGULATIONS RELATED TO NEPA FOR HIGH-LEVEL
WASTE DISPOSAL .4'110ntch n'jj

J ~ ~ ~ ~ ~~~~~~~~~~~~~- X, 5 in'ssn *- aLC- cf-sn~hv-n a"411047'7 hca, a

On July 22, 1985, I met with you a en ce of Genera4
Counsel to discuss how NRC might comply with its NEPA ligations as specified
in the Nuclear Waste Policy Act ( WPA). As you are aw re, Section 114(f) of
the NWPA directs the NRC to adopts, to the extent prac cable, the environmental
impact statement prepared by the Department of Energy The NWPA goes on to
state that such adoption shall be deemed to satisfy t e responsibilities of the
Commission under the National Environmenta.l Policy Act (NEPA) and no-further...
consideration shall 'be required.

Based on our discussions, it is my understanding that, from a legal viewpoint,
a wide spectrum of options is available to the NRC for complying with its NEPA
responsibilities. For this reason, I would recommend that you prepare a paper
that sets out for the Commission the full range of alternatives available for
complying with NEPA. The paper should discuss the advantages and disadvantages
of each of these alternatives from the standpoint of resources, timing,
potential legal challenge, etc. Subsequently, the Commission could select one
of the alternatives and the staff, in turn, could develop regulations that
implement that alternative. The paper should set forth the full range of
procedural alternatives available to the NRC for complying with NEPA. It is
recognized that it is not feasible to identify each and every procedural
alternative that is available to the Commission. However, enough alternatives
should be presented to ensure that the Commission understands the legal
latitude that exists in this decision. My staff would, of course, be available
to work with yours in developing this paper.

In preparing this options paper, I feel that we should consider the following
additional points.

o NRC's Role in Adoptina the EIS

The Council on Environmental Quality's (CEQ) regulations (40 CFR
1500-1508) on the procedures for implementingothe National Environmental
Policy Act (NEPA) identifies several different roles for an agency in the
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NEPA process (i.e., lead agency, joint lead (gency, cooperating agency,
commenting agency, etc.). DOE has indicated that -itintends to request
that the NRC be a "cooperating agency" in t peparation of an EIS (see

ys Enclosure 1)) Therefore, the options paper to the Commission should
ddess -------,roles and the feasibility (and/or the lack thereof)

NRC playing roles in adopting DOE's EIS.

c¢c tA~Uo Criteria for Adopting the DOE EIS

The paper should set forth alternative criteria for adopting the DOE EIS.
K>y Some examples of alternative criteria include adopting the DOE EIS if

(1) it withstands legal challenge; and (2) it meets CEQ regulations for an
EIS; or (3) it contains no fatal flaws.

5c�-J�

0 Timing of the Adoption cY. * - .-. '

The timing of NRC's adoption of the EIS wi /affect the procedure,/for
adopting the "'S. The DOE Dafn di ted that
'the draft EI' sill be issued in June, 199Q, a;Lt the final EIS will be\ issued in December, 1990, i'he construction authorization application will
be tendered in Mav, 1991 and the construction authorization will be issued
*n August 1993. that NRC will adopt the EIS in June, 1991.t

If it was decided that the NRC should litigate NEPA issues in the Al,
licensing hearing, the NRC would not be able to adopt the EIS until Au 4A
TA9LE at the earliest. On the other hand, if a procedure were developed
that did not require litigation of NEPA issues at the licensing hearing,
the NRC might be able to adopt the EIS as early as DOE indicates in the
APrec-- cson-Schedule-(i.e., June 1991).

The paper should consider when the NRC should adopt the DOE EIS.' At a
minimum, it is recommended that the paper consider the option of adopting
DOE's EIS before the licensing application and the option of adopting

1The paper should also describe the nature of the actions to be taken byNRC
prior to formal licensing under NWPA so the evaluation of options is-a
realistic one -- one that recognizes that a certain level of coumfitment will,
practically speaking, occur from such actions. For example-, it should be noted
that Section 114(a) 1)(E) of the NWPA directs the Commission to provide
preliminary comments concerning the extent to which at-depth site
characterization analysis and the waste form proposal seem to be sufficient for
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after the application submittal. If the NRC adopts the DOE EIS before the
completion of the license application review, consideration should be
given to conducting a separate and early NEPA proceeding similar to that
specified in 10 CFR 2.761a. In addition, consideration should be given to
the level of approval needed to adopt DOE's EIS (i.e., Commission, ASLB,
NMSS Director, etc.).

o Commonality of NEPA and Safety Issues

Since DOE will apply all of the siting guidelines (10 CFR Part 960) in the
EIS, DOE will be making findings that relate not only to environmental
issues but also to safety issues. The siting guidelines, consistent with
the requirements of NWPA, focus primarily on long-term waste isolation
considerations. (The siting guidelines contain essentially all of the
siting related provisions of 10 CFR Part 60). Therefore, it is possible
that most all NEPA issues can and will be cast as safety issues and, as a
consequence, there may be little savings in resources to complete
1licensing reviews if NEPA.matters are excluded from NRC proceedings. The
paperishould'address how the NRC will handle the adoption (or lack
thereof) of those portions of the DOE EIS that deal with safety issues if
the adoption were to occur prior to the submittal of the license
application. My staff will be able to help quantify the degree to which
the issues addressed in the EIS will be the same as safety issues.

We believe that the most expeditious method to accomplish the task at hand is
to establish a working group with members from the Offices of Research, State
Programs, ELD, and NMSS. Since ELD has the lead on this project, ELD should
provide the chairman of the working group. If this is acceptable to you, I
would suggest that a working group be established and a schedule be developed
for completing this effort. The contact in NMSS is Robert Browning.

John G. Davis, Director
Office of Nuclear Material Safety

and Safeguards


