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MEMORANDUM AND ORDER

On November 3, 2003, in LBP-03-22, 58 NRC_, | granted the hearing request of the
State of Oklahoma in this proceeding on the application of Fansteel, Inc. (Licensee) for an
amendment to its materials license (No. SMB-911). Issued under 10 C.F.R. Part 40, that
license authorizes the possession at the Licensee’s site near Muskogee, Oklahoma, of source
material consisting of up to 400 tons of natural uranium and thorium in any form. The sought
amendment relates to a decommissioning plan for the Muskogee site that had been submitted
by the Licensee last January and thereafter supplemented.

A month later, on December 8, Oklahoma filed what it characterized as an Objection to
Issuance of Environmental Assessment and Findings of No Significant Impact that had been

published in the Federal Register on November 7, 2003. 68 F.R. 63,134. The Objection was

based on the State’s disagreement with the employment of the industrial use scenario for this
site; its belief that the Environmental Assessment should have considered Licensee’s financial
assurance for decommissioning; and the perceived failure of the NRC Staff to consult properly
with the State with regard to non-radiological contamination on the site. On various grounds,

the Objection has been opposed by both the Licensee and Staff.



2.

I have not been provided with an adequate procedural basis for the filing of such an
Objection, particularly at this stage of a Subpart L proceeding. Accordingly, the Objection must
be dismissed. This does not perforce mean, however, that the concerns expressed in the
Objection are not subject to ventilation in the State’s written presentation due for filing at the
end of the month.

To the contrary, there is a clear link between the concern regarding the industrial use
scenario referred to in the Objection and the challenge to employment of that scenario to be
found in the fourth area of concern set forth in the hearing request. Moreover, Judge Cole and
| are satisfied that a sufficient link exists between the financial assurance issue raised in the
Objection and the concern set forth in the third area of concern regarding the cost estimates for
remediation that have been furnished by the Licensee. On the other hand, the State’s
complaint regarding the failure of the Staff to consult with it regarding non-radiological

contamination seems plainly out-of-bounds.

Accordingly, the Oklahoma December 8, 2003 Objection is dismissed but the concerns
set forth therein may be addressed in the State’s written presentation on its hearing request to

the extent indicated above.

It is so ORDERED.

BY THE PRESIDING OFFICER"

IRA/

Alan S. Rosenthal
ADMINISTRATIVE JUDGE

Rockville, MD
January 14, 2004

! Copies of this memorandum and order were sent this date by Internet electronic mail
transmission to the counsel for the Petitioner, the Licensee and the NRC Staff.
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