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UNITED STATES BANKRUPTCY COURT C
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION
o
InRe: iCase No.: 01-30923DM
Pacific Gas and Electric Co . : ter 11 o
California corporation Tpany. & Chap '
Date: February 9, 2004
TIN: 94-0742640 Time: 1:30 p.m. Lo
CtRm: 22 )
. Debtor(s). Judge: Dennis Montafi .
. Place: 235 Pine Street
San Francisco CA 94104
LEPRINO FOOD COMPANY'’S

NOTICE OF HEARING AND MOTION FOR
DETERMINATION OF ORDINARY COURSE LIABILITY,.
OR, IN THE ALTERNATIVE, ALLOWANCE AND PAYMENT OF
PRE-CONFIRMATION ADMINISTRATIVE CLAIM -
Pmukemﬁcemnlheanngondwmuonforbﬂammuon ofOrdmzryConrse Liability,
Or, in the Alternative, Allowance and Payment of Pre-confirmation Administrative Claun ﬁled by
Lepnno Foods Company. 8 Colorado corporation (“l.epnno") shall be heard before thc Honorable
Deniss Montali, Bankruptcy Judge, in Courtroom 22, United States Bankruptcy Coun. 235 Pine Strect,
San Francisco, CA 94104 on February 9, 2004 at 1:30 pm, .
By this motion, Leprino seeks motdudetennininsthatits claim against Pacific Gas and Electric
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Company, a California corporation (“Debtor”) is an “Ordinary Course Liability” pursuant to the

-Confirmation Order ar.d Exhibit “A™ entered in Deblor's case on December 22, 2003, or in the

alternative, for allowance of a pre-confirmation administrative claim against Debtor.

In support of the motion, Leprino represents as follows:

1. Debtor filed its petition under Chapter 11 of the Bankmplcy Code (11 US.C. §101 et seq.)
on April 6, 2001. : '

2. On or about August 31, 2001, upnmmwadmmmﬁlecmtysueandl’umhase
Agreement with Sempra Energy Solutions for Leprino’s cheese manufacturing facilities in Lemoore,
Califonia, which permitted Leprino to take advantage of direct access electrical utility service at such
facility (the Direct Access Agrecment”). _ -

3. DecmonNo 02-03-055 muchm:th 2002 by the Califomia Public Utlities Commission
(*the PUC™) provnda that direct access agreements signed prior to September 20, 2001 are enforceable.

4. To date, l?ebtothureﬁ:sedtohonorl.epﬁno'uighu mummmg
as more fully set for‘hinthe.luneat 2003 letter of Thomas S. Knox, Leprino’s state court counsel, to
Debtor, amaMcoMoopyofwmchuumheduExmblt“A”

5. Absent Iieblor's Chapter 11 case and Bankrupicy Code §362(s), Leprino would have |
commemedanacummlCahfomuSupmotComagunﬂDebm lhePUC, andposnhlyotherpames
seckingi mjuncuve rei:ef o preclude interference with perfomnce of the Direct Acceu Agreement, and
secking monetary telnel‘ for the damages suffercd by Leprino as a consequence of not bemg allowed to
obwuthcbm:ﬁnofthemmmsmm g

6. {tremains Leprino’ spufmmmumwpmecmmhhuwwn.mdbpnmbclwves
tlmaCahfommSupmotCounu a more appropriate forum forad)udwmgmcnghuofbebmrmd '
the various no Pﬂﬂc&pamcuhdyuugarduhemjuncmerelufm St
7. Lepnmmumamchmugmbeblonehmgmmemmw&u
wnhmthedeﬁmtmnof“OrdmnryComLub:h(y”mumedeebwr’s Phnmdaremtdmgly
excluded from the dlschuge of Bankruptcy Code §1 l4l(d)(l), and thus tha Lepnno my now initiate
andpmsecutethelmgmonufmedabove. ' o T ’

8. In the lltumnve, Leprino is eatitled to allowance and paymenl of pre-conﬁnnmon
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administrative claims against Debtor. Leprino secks, as an administrative non-monctary claim, a
permanent injunction against Debtor precluding interference with recognition of and enforcement of the
Direct Access Agreement. In addition, Leprino sceks allowance and payment of an administrative
monetary claim for the damages suffered by Leprino as a conscquence of not being allowed to oblain
mcbmﬁuofwebwmmmmuugwﬁchﬁgﬁmwdmmughm 10,2003
anySlJlO.M. mmumofthisu?om%arychiplwillconﬁnucmimeueunﬁlupﬁm
is afforded dircct access under the Direct Access Ag -In the event this court is unable or
unwilling to grant Leprino permanent injunctive relief, thumoﬁntof Leprino's administrative monciary
claim by reason of being permanently precluded from direct access will be substantially greater, and
must be determined by this court afler evidentiary hearings.

9. Leprino reserves the right to present additional evidence in support of this motion, particularly
in the cvent its claims against Debtor are found not t}) be within the definition of “Ordinary Course
Liability™. o o

WHEREFORE, Leprino prays:

1. For an order determining Lepsino®s claims against Debtor relating to the Direct Access
Agreeumum“OIdim:yCounethility”or,intbephﬂpaﬁve;

2. For an order allowing Leprino's claims against the Debtor relating to the Direct Access
Agreement as pre-confirmation administrative claims, with appropriate injunctive relief and monctary
relief according to proof; i

3.. For such other and further relief as the court deems just.
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Dated: 200
ATTORNEYS AT LAW
By:
’ ter R
Attomeys for Leprino Foods Company
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o June 4, 2003
Mr. Calvin Yes X
ESP Relations Corporate Account Manager
Pacific Gas & Elscuric
P.0. Box 770000 _ ;
Mail Code B 19C [

San Francisco, California 94177
Re:  Leprino Foods Company’s Direct Access Contract
Dear Mr. Yee:

This office ceprescats Leprino Foods Company (“Leprino™). Leprino owns aad operates
acheese pto:unnsqe m:l‘ant located 351 Belle Haven Drive in Lemoore, California and commoanly
refecred to as the "Lemour Weat facility.” .

Pacific Gas & Electric (“PG&E™) refuses o honor aa agrecment

I am writiag Of |
berneen Leprino and S EnerzySoMans(“Sempu")thnwoulddbwLepnmopeap_
its Lemoore Weat facilityjon direct access secvice. PG&E's refusal to honor the agreement i
contrary to the taw and cugrent regulations. . v

In the Electrici Sakmdmmwcwbyapdbcmkpm
MSmmm&ﬂmwmmofmwmmMY@mSm
sffective Auguat 31, 2001 mm:mmewmwwupmhm :
West facility. While Lemoore West was uader CORsIucuon, Leprino operaied under 87006R.m“y
eters which peovided 100% of its eloctricity requirements: Meter Nos. 93R7773, oo
X20083 and X20084. Each of thess meters qualified for direct access servica pussuant

[ . s - Decision 02-03-
As you know, Califomn?nblmuumyComum(‘CPUC“‘).h_“ 02-0:
055.ww£ddhmﬁmmh¢hmmhmymmhm
Asscmbly Bill 1X and CBUC Decision 01-09-060. Howaver, in Decision 02-03-055,
mammm#wwmm@mwwm_,uw
MQUCWDMyquWbWW%PG&E'HW
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> On Decamber 2, 2002, Dan Zasrow, methomouubqummwm
you requesting that PG&E upgrade aa existing mater aad place it 0a direct access service at the
Lamoore West facility. Leprino provided PG&E proof of its eligibility as a direct access
customer in accordance with CPUC Decision 02-03-055. All four meters listed above were
sctive on Sepiermber 20, 2001. Three of the four meters wers consolidated into Meter No.

. 'K46043 on Apeil 21,2002, Mr. Zastrow requestod that the fowcth metsr, Meter No. 93R773, be

coasolidated into Mater No. X46043 and that Meter No. X46043 be placed on direct access
secvice inmediately in sccordance with the Agreement and thg CPUC's Decision.

mmxmmmmmmmwsnmmmmm
tejected Leprino’s request and desermined, based oa your inigrpretation of CPUC Decision 02-
03-055, that Mater No. XMWummpbhmrdneamm Specifically, you
sonctuded that Metes No. x46043wu:“ncwmm"Thumapmonunotsuppomdby
CPUC Decision 02-03-055. j

© " ‘The rula you cite from CPUC Decision 02-03-055, Section III, Number 6 regarding the
general standstill principle is correct. However, in the same Decision, the Commission construzd

Wmﬁadopmnmgaumuﬂhﬂhpnmm with direct access service. The
Commiss “"‘"‘T

'Ruleshmﬂdmlbecommndmpxevm, September 20, 2001, the
installation of meters or meter-reading equipment upceunry 0 initiate direct
access sarvice for eligible customers, o the otupgmieofuma
meters for existing direct access customers.”

(Section I, Rule 6 of Decision 02-03-053.)
Leprino, as aa existing, eligible direst access

I

requested that the four meters that

provided 100% of the slectricity to Lemoore West be lidated inwo one meter that would -

provide 100% of the elecuricity 10 Lemoare West Leprino’s Lamoore West facility account was
on the list of eligible accounts provided o the CPUC and PGAE. Therefore, consolidation of the
ﬁwmmmMmNo.XWJuﬂmplynephwnmqugmmmmmam
sxisting direct access location. Whaiher PGAE chooses 10 classify each meter as & separate
account o as a single account, the result is the same. Mq«No.xmsmbephudon
&mmmﬁamhkmﬂya“mphcm . of existing meters for [an] existing
dkeuunm[wﬂnm«] ummhunmﬁdedunqqudl“mwmm'uyoumx&.
it is simply upgrading and replacing sxisting maters.

Accordingly, mmmmmsmmummmmeuo
mummmwmmm xmozondmmmvmm
mmmmmmmammcmcm ]

IannﬁcGumndNhhMbytheCPﬂC’sdemmmdnﬂowLeprmu

Mhmmmmmhw“wammym&mmm
pwmmmmmmmsmhpmwmbohﬁﬂmmmwmpmdlofa

available legal remedies.
EXHIBIT A"
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attention to this matter.
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