-a, UNITED STATES
&~ _ 2 NUCLEAR REGULATORY COMMISSION
J : 52 WASHINGTON, D, C. 20555
.,,,. ‘ June 17, 1981

. MEMORANDUM FOR: Chairman Hendrie
. Commissioner Gilinsky
Commissioner Bradford
Commiss{oner Ahearne

FROM: )] IZ: M;:lha11 E. Hiller, Presiding Officer
. KWaste Confidence Rulemaking Proceeding

.. SUBJeCT: =~ . PRECOMMENDATIONS CONCERNING FURTHER PROCEEDINGS

By its Memorandum and Order dated January 16, 1981, the Commission directed
the Presiding Qfficer in this rulemaking proceeding to transmit the com-
ments of participants to the Yorking Group's summzry of the record, together
with his recommendations concerning “further proceedings. Accord1ngly, there
are transmitted herewith as Attachment 1 copies of the comments made by 20
participants on March 5§, 1981 with respect to the Working Group's Report,
ldentification of Issues, and Summary of the Record (January 29, 1981).

My recommendations to the Commission concerning procedures to be followed
for the remainder of this hybrid rulemaking proceeding follow:

1.' Backeround

On May 23, 1979 the U.S. Court of Appeals for the District of Columbia
Circuit remanded two licensing actions to the Commission, to consider
vhether an off-site storage solution for nuclear vastes will be available
by the expirztion dates of nuclezr p'ant licensns. I€ not, the Commission
was to consider whether that waste can be safely stored at the sites past
those expiration dates and until an off-site solutfon is available (State.
of Minnesota v. NRC, 602 F.2d 412). A generic rulemaking proceeding was
Tnitieted October 25, 1979 by the Commission, both in response to that
judicial decision and also as & continuation of previous proceedinos
conducted-by it 1n this area (44 Fed. Rea. 61372).

In its Notice of Proposed Rulemaking the Commission stated that the
*purpose of this proceedino is solely to assess generically the degree of
“assurance now available that radioactive waste can be safely disposed of,
to determine when such disposal or off-site storzge will be available,
end to determine whether radicective wastes can be se¢fely stored on-site
sast the expiration of existing facility iicenses until off-site disposal
or storzce is available" (&4 Fed. Reg. 2t §1373).
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In undertzking & generic reconsideration or reassessment of its
deoree of confidence regarding the s&fe disposal or storzge of radio-
active waste from licensed facilities, the Commission chose “to employ
hybrid rulemaking procedures” (Id.). Accordingly, members of the public
were permitted to file notices of intent to participate as & *full
participant" in this proceeding. Such notices of intent were filed by
55 persons and organizations, 2 l1ist of which is appended as Attachment 2.

Statements of position were to be filed by full participants as
their "principal contribution to the waste confidence proceeding® (1d.).
Such statements of position were filed by 30 participants on June 5,
1880, after the Department of Energy as the lead 2gency on waste manage-
ment filed its extensive statement of position on April 15, 1880. .Im
accordance with the schedule established by the First Prehearing Conferenc
Order, cross-statements of position discussing the statements filed by
other participants were filed on August 11, 1980.

I11. Yorking Group's Summﬁries

By 1ts Memorandum and Order déted Jeanuary 16, 1981, the Commission
observed that with the filing of the participants' statements and.cross-
statements, "the opening stage of this proceeding as envisioned in" the
original notice of proposed rulemaking has been completed. However, it
noted that the ¥orking Group was preparing & summary of the record so
far compiled, and felt that the content of the record would be a major-
consideration affecting the choice of further proceedings. Accordingly,
the Commission decided that "a firm decision on further proceedings should
follow rather than precede the Commission's opportunity to review the
Working Group's summary of the record and identification of issues." The
participants were allowed to submit comments regarding the accuracy of
the Working Group's summary of the. record and its {dentification and
description of the issues. :

The Working Group filed its Report and four supplementary summaries
on January 29, 1881. It emphasized. strongly thet the summaries are not
intended to be a substitute for the record, but they are intended to
assist the Commissfon by providing & useful guidance to & voluminous
record. The Report identified 26 major issues in contention, which

" were organized into five principal categories as follows:

MAJOR ISSUES IN WASTE CONFIDENCE RULEMAKING
I. Procedural Issues |

1.1 Scope of proceeding ,
1.2 Stendzrd for finding confidence



II.

II1.

Iv.

Ingtitutional issues

2.1 Federal role -
2.2 Federal-State relations
2.3 Public zcceptance

The DOE waste management program

3.1 Management capability, resources, schedules, costs

3.2 Regulatory framework for the DOE program

3.3 Sogioeggnomic impacts; equitab]e distribution of risks and
enefits

" Technical fssues for spent fuel storage

4.1 Safe storage of spent fuel for extended periods
4.2 Structural and component safety for extended facility operatic
4.3 Risks of accidents and sabotage at spent fuel storage faciliti

Technical issues for waste.disposa1

Respository site selection

Existence of technically acceptable sites
5.2 Information required for site characterization
In-situ testing of geologic media
Leaching and sorption
.5 Radionuclide migrztion from repository to biosphere
5.6 Risks from human intrusion.
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Engineering activities for repository site deeelopment and operatic

§.7 Assessment of spent fuel as waste form
5.8 Interaction between nuclear waste and host medium

. 5.9 Engineered barriers

§.10 Borehocle and shaft sealing
§.11 Retrievability .

Staﬁdards for acceptable repository performance

5.12 Radiological dosage and hezlth effects

5.13 Acceptability and zdequacy of znalytical models

5.14 Period of time required for isolation and containment of waste

5.15 1! 1on:tor1ng cepability during repository operztion and after
closure

The lorking Group analvzed the 26 issues in each of the five catzgorie:

&n¢ subcztegories, their lecical interreletionships, the adesuecy of the
relevant record, and the principal pesitions of the participants. The



- principal issues as thus identified were couched 2s questions which
recuired answers in order for the Commission to decide the ultimate
issues. These interrogative stztements of the 26 {ssues are set forth
as Questicns Involved in Major Issues, post pp. 6-11.

The Working Group in its Summary further identified and described
five key areas vhich it regarded as important to the Commission's
ultimate findings on confidence in safe and timely storage &nd disposzl
of spent fuel. These key arezs, which subsume the essential elements
of the 26 issues, were thus described:

“DOE waste management program and its implementation. It is clear
that, while significant progress has been made in developing the
technology for safe storage and disposal of spent fuel, a great - -
deal of work remains to be done. If waste is to be safely dis--
posed of by around the end of the century, then 2 sufficient level-
of technical resources must be committed to the technology develop-
ment and these resources must be effectively managed. Managemert
will be most effective if DOE is able to cooperate with federal, )
odies and gain public acceptance of

its program.

‘Existence of technically acceptable sites needed for mined oeologic
disposzi. Obviously, for mined geologic disposal to be successtul,
there must exist host rock masses suitable for repository siting. _
Moreover, such host rock masses must be located at a2 depth and in a
oceologic environment that permits excavation, mining, repository -
construction, and closure using available technology. C

“‘ITdentification of technically acceptable sites will require under-
standing of the local and regional hydrology and the thermomechanical
properties of the rock. The information on. hydrology will contribute
to understanding of potential leaching and migration of radionuclides.
Some of this information can only be obtained from a program of in-
situ testing in various media. Also, evaluation of risks of future
human intrusion requires consideration of mineral resources at
candidate sites. The record indicates that no site has yet been
positively identified as acceptzble, and no site under active
consideration is free of potential difficulties. Thus, much of this
work remains to be accomplished 2s DOE proceeds with its waste
disposal program,

‘Soent fuel as 2 waste form &nd the associzted waste packzoe. A key
issue is the ability of spent fuel and the rest of the wzste packzge

_to contain radfoactivity during the period of concern. The deczy
hezt, hydrolcly, and nuclear radiation coculd zlso affect the inter-
ection of waste form and packzging with the host materials.
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“Effectiveiiess of engineered systems in achieving satisfactorv
repositorv performance. For exampie, backrill materials can
provide barriers to groundwater movement into the repository,
dissipate heat from the spent fuel, buffer chemical reactions,
and provide structural stability and razdiation shielding. The
effectiveness of engineered systems 2s & defense against
migration of radionuclides into the biosphere could be 2
_significant issue,

“Safe storzoe of spent fuel for extended periods of time.

Prior to geologic disposal spent fuel must be stored safely and
without serious environmental effects. The associated storage
basin components and structures must also safely sust2in ex-
tended operation.

"A special note is necessary concerning the institutional
issues. Although they do not appear to affect the ultimate
technical fe2sibility of safe waste .disposal, the timely
‘resolution of such issues may be necessary before safe waste
disposal can be achieved. Since one of the objectives of -
this proceeding is to determine whether safe waste disposal
will be available by the year 2007, or more generally by the
time reactor licenses now being issued are due to expire,
the Comnission may need to address the relation between
{nstitutional issues and the schedule for waste disposal and
‘take 2 position when these issues are likely to be resolved."

fhe fundamental {mportance of the institutional issues in this rule-
making proceeding was further recognized in the following admonition:

“In addition to these technical issues, the provision and
timing of spent fuei storage capacity seem to be critically
dependent on institutional considerations which are not
adequately dealt with in the DOE Statement. Among these are
the authorization of funds by Congress, the willingness of
present owners of independent spent fuel storage installa-
tions to sell them to DOE, and the willingness of the
- states, which are sensitive to the presence of wastes within
their boundaries, and the public to accept 2 large Federal
storage facility. However, the Working Group feels that
the Comnission has enough information available on the record.
and from other sources on these issues.” (Report, p. 27, fn. 1)

The forrmulation and expansion of the 26 major issues 2s qqestions which
should be considered and answered in order o0 resolve the ultimate issues,
were thus set forth:
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QUESTIONS INVOLVED IN MAJOR ISSUES

Procedural Issues
Scope of Proceeding

Issue

Should the Waste Confidence Proceeding address waste disposal issue
other than storage and disposal of power reactor spent fuel?
Standard for Finding Confidence

Is the "reasonzble assurance" standard approbriate for finding
confidence in this proceeding or should some other standard such
2s "beyond 2 reasonable doubt," "more 1ikely than not,” “substan-
tial evidence," "extraordinarily high degree of assurance" be
applied?

Institutional Issues

2.1 Federal role

Should ihe Commission, for the purposes of this proceeding, assume

a commitment by the Federa1'§overnment té-provfﬂe the policy and

budgetary support necessary to carry out vwhatever measures are

required to 2ssure safe waste management and disposal?
2.2 Federal-Stzte Relations

Issue

{11 state and local concerns adversely affect the selection
of sites or interfere with the development and operztion of
repositories? '

2.3 Public Acceptance



Issue
Hi11 DCE be able to cafin public acceptance of its program for
waste storzge 2nd disposal and, if not, will lack of acceptance
significantly handicap the program?

111.. The DOE Waste Management Program
3.1 Hénagement Capability, Resources, Schedules, Costs

Issue

Can the DOE Waste Management Program be completed on a schedule
consistent with the rate of generation of nuclear waste and the
projected storaée capacity? Is the DOE program economiga11y
feasible? .

3.2 Regulatory Framework for DOE Program

Issue

Can the adequaéy of the DOE Kaste Management Program be eveluated
now, or must evaluation await further development of the regula-

tory framework?

4=

3.3 Socioeconomic Impacts; Equitable Distribution of Risks and
Benefits :

-

Issue

Does the DOE program provide for adequate zssessment and mitigation
éf socioeconomic impacts and adequately address concerns raised
regarding the distribution of risks and benefits?

Iv. Technical Issues for Spent Fuel Storage |
&.1 Szfe Storazge of Spent Fuel for Extended Periods of Time '

Issue

Do the properties of spent fuel allow it to be sefety stored for
.extencded periods without significant safety, hezlth, and enviren-

rmental effects?



4.2 Structural and Component Safety for Extended Fac111ties
Operation

Issue

Can the structure of spent fuel storage besins znd associated
basin components safely sustzin extended periods of operation,
perhaps for many decades?

4.3 Risks of Accidents and Sabotage at Spent Fuel Storage
Facilities

Issue

How important are the risks posed by accidents and acts of
sabotage at spent fuel storaoe facilities? .

Repository Site Selection Technica1 Issues For Maste Disposal

" Repository Site Selection

5.1 Existence of Technically Acceptable Sites

Issue

Do potentially acceptable siteg exist and can tﬁey be identified
within the time period at {issue? .
5.2 Information Required:for Site Characterization

Issue |

Can the state of knowledge of candidate geo1d§1c media and sites
for 2 repository reasonably be expected to be sufficient when |
DOE expects to make the.key decisions? '

5.3 In Situ Testing of Geological Media

Issue

To whet extent is in situ testing necessary prior to developing
2 radiczctive waste dispcsal facility? Hes COf conducted an

edecuate amount of in situ testing to date?



5.4 Leaching and Sorption
Issue |

Kil1l the state of knowledge of leaching of radioactive waste and
the'sorption of radionuclides by candidate host media be adequately
understood in time to suppo?t 2 valid assessment of the long-term
performance of a2 mined geologic repository?

5.5 Radionuclide Migration from Repository to Biosphere

Issue

Hi1l there be adequate information concerning the migratfon of
radionuclides from the répos;tony to the biosphere ;o,suppori 2
valid assessment of reposiiﬁry performence?

5.6 Risks from Human Intrusion

Tssue

Does the possibility of accidental or unauthorized 1nffust16n

{nto 2 waste repository present a significant obst?cle fé

achieQing safe waste dispos§1? |

.Engineering Activities for'Repository S{té Development and Ope;atio:
5.7 Assessment of Spent Fuel as Waste Form

Jesue

Is spent fuel, as discharged from the reactor, an adequate waste
form? 1Is the informatfon currently zvailable adequate to assess
the performance of spent fuel as a waste form?

5.8 Interaction Between Nuclear Haste znd Host Medium

Issue

Are vaste-host rock interacticns sufficiently understood to

permit reliable predictions of long-term repository behzvior?
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9 Engineered Barriers

5.
Issue

Are engineered barriers (e.g., waste packages and backfill
materials) necessary to provide assurance of nuclear waste con-
tainment for the desired period of time, and, if so, will DOE
develop them when needed? '

5.10 Borehole and Shaft Sealing

Issue

Hill the DOE research program on sealing technology, building

on existing information, fe;dnto the development of & capability -
to sezl boreholes and shafts such that radionuclide migratfpn_;
will be limited to acceptable levels?

5.11 Retrievability

Issue

Should waste emplaced in a repository be retriévable and, if so,
for how 16ng7 Can a system bg devised for ensuring re%rievability
of wastes, if necessary, from'geoIogic reiositorfes. and can this
system be implemented in the necessary time frame?

Standards for Acceptable Repos%tory Performance

5.12 Radiological Dosage and Health Effects

Issue

Khat will be the radiologiczl exposure to workers and the public
during repository operation and in the Tong term? What are the
appropriate standards for accepteble occupationzl and public

rec¢iciogicel exposure?
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5.13 Acceptability and Adequzcy of Analytical Models

Issue

Can analytical models for predicting 1ong-tenn repository
performance properly account for the physical, chemical, and
biological phenomena affecting radionuclide relezse, migration,
and effects on biological systems, and yield reasonably accurzte

calculated consequences? To what extent can they be validated

‘and verified?

5.14 Seriod of Time Required for Isolation and Containment of
aste

Issue

Do the time perfods set forth fn the proposed performaznce objec-
tives of-DOE for containment of waste and isolation of radio-
nuclides f}om the biosphere provide adequate protection of the
health and safety of future generations? Czn DOE meet these
objectives?

5.15 Monitoring Capability: During Repository Uperation and
After Closure

Issue : -

Is monitoring & necessary condition for safe waste dispdsal?
Hhat extent of monitoring is technica11y feasible to moﬁitor
repository performance during operation and perhaps for 2n
indeterminate time after closure without jeopzrdizing the |

repository's integrity?
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Participants' Comments‘oh the Morkine Group's Report

As stated supra, the comments of the participants on the
Working Group's Report and Summaries are forwzrded herewith
as Attachment 1 for considerztion by the Commission. The
vorking Group was requested by the Presiding Officer to review
:h$§e comments, and pertinent portions of its analysis are 2s
ollows:

"There was general agreement among most of the participants
that the set of 26 issues which the Horking Group identi-
fied as major did encompass the principal contentfons set
forth in the record of the proceeding. Some expressed
strong objections to the wording of certain issues and
suggested additional issues for inclusion. Nevertheless,
it appears that the anzlysis presented in the report has
the general endorsement of the participants as a valid
framework for Commission use in considering the record

of the proceeding. .

"Most perticipants underscored the statement on page

4 of the Working Group's Report: ‘We emphasize

strongly that the summaries are not intended to sub-
stitute for the record; rather they are intended to
assist the Comnission in its decision-making by provid-
ing what we believe to be useful guidance to a2 voluminous
record.' In addition, some part{cipznts expressed concern
ebout the extent to which independent judgment was used
by the Horking Group in developing {its report.

"ith regard to these concerns, it should be recognized
that the Commission noted: in its Memorandum and Order of’
January 16, 1981 that the Working Group's mission was to
jdentify 'key' issuves and that the Yorking Group would
of necessity have to 'exercise a degree of judgment.'

It 1s clear that the preparation of 2 summary of the
record must involve some selectivity and discretion.

In managing 2 record of this size, the Commission found
it both necessary and reasonable that some evaluative
functions be performed by the Working Group rzther than
the Commissioners themselves.

“In prenaring the summaries, the Working Group}did not
judge how the evidence should be weighted in resolving
serious controversies. However, 2as poin»ed out by
severzl participants, by putting only the conclusory
stztements of parties ageinst each other (a5 we did),

the Herking Group Surmmery may have crezted the impressicn
that 211 assertions 2re egually supported and thzt the
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Commission is free to choose emong them. The Working
Eroup is totally aware that this is not-the case. No
rational decision can be made in this matter without
a2 full consideration of the record.

"Thus, the summaries did not identify the technical

bases that provided support of the stzted positions or
indicate the technical bases that were advanced to con-
tradict opposing positions. In particular, the bases
for the positions taken on technical {ssues, i.e.,

the extensive technical literature cited by participants,
were not evaluated inasmuch as this would have amounted
to a first step in resolving the issues, a task not
assigned to the Working Group. . . .

"With respect to the adequacy of the existing record;

the ¥orking Group notes that the overwhelming majority
of the participants bzlieve that the record is zdequzte

for making 2 determination on confidence. While the

Horking Group identified several areas in the record
there 2dditional information mey be desirable, new
information on these subjects is not critical for

making a decision.

"The Working Group notes, however, thzt the information
considered necessary to support a decision depends on
the decision-maker. Thus, the Working Group cannot
guarantee that the Commission will find in the record
211 the material it will need. Yhen the Commission
begfns to formulate a decision, it may have to’ seek
supplementary 1nformation.

“In addition, it is reasonable to expect that DOE's
ongoing development program will lead to new information
relevant to the prospects for safe waste storage and
disposal. DOE may rezssess the need for some elements
of their overall program. If new information is offered
for inclusion in the record, the Commission has discre-
tion to accept or reject the material for inclusion in
the record and to solicit comments from the other
participants. To keep this process manageable, the
Horking Group recommends that a fairly high threshold

be esteblished for accepting additionzl mezterial into
the record and an even higher threshold for soliciting
end accepting another round of comments from the
nerticipants."”
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IV. Presidina Officer's Recommendations for Further Proceedinas

A. Department of Energy's Letter of March 27, 1981

The Presiding Officer was notified by DOE in 2 letter dated
March 27, 1981, of "a decision by DOE to discontinue its efforts to provide
Federal government-owned or -controlled away-from-reactor (AFR) storage
facilities." It was indicated that there had been a change in DOE's
projections of the quantity of spent fuel that might require interim
storage. Such diange was believed to make more feasible various actions
that utilities could take to meet spent fuel storage needs, prior to the
availability of a disposal facility. DOE concluded that this new informa-
tion did not change its previous position that there exists an overall
waste management program capable of handling, storing 2nd disposing of"
spent fuel, and that "the existing record herein is more than adequate
for the Commission to determine that questions of the disposition of spent
nuclear fuel need not be addressed in individual NRC licensing proceedings."

This new information and change of position by DOE is significant-
and important to the so-called institutional issues discussed above. - It
clearly raises the question of who, if anyone, will provide off-site
storzge prior to the operation of any geologic or-other ultimate reposi-
tory. There is also a question vhether this change of DOE policy will =
significantly reduce the likelihood that spent fuel will be removed from
on-site storage pools by the end of their respective licensing periods.

It should be noted that so far none of the participants has
requested supplementation of the existing record by another round of
comments by the participants. The Working Group has 21so recommended
agafnst another comment period focused on this DOE letter. In view of
the Presiding Officer's recommendations infra, for establishing a2
mechanism for oral presentations of views by the participants, no separate
solicitation of views appears to be necessary. ’

8. Oral Presentations to thg Commission : :

Throughout this proceeding thére has been general recognition
that the Commissfoners alone should make the ultimate decision regarding
their degree of confidence that radicactive wastes will be safely disposed
of. -

The Commission's responsibility in 2ddressing problems of the.
createst importance involved in "the complex &nd vexing question of the
disposal of nuclear wastes", was recognized in the judicial decision
which tricgered this proceeding 2s follows:
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"Tne breedth of the questions fnvolved and the fact that
the ultimate determination can never rise zbove 2 ore-
diction suggest that the determinztion may be a kind of
Tegislative judoment for which ruiemaking would suffice....
As Commission counsel rightly notes, it is for the Commis-
sion to decide the ultimate question of certainty implicit
in health and safety judgments and to resolve technical
disagreements..." (State of Minnesota v. NRC, 602 F.2d
412, 417, 419).

The Commission itself has also recognized the great importance
of its own direct involvement in this proceeding, and the primacy of its
own judgment in such decision-making., It noted that the Working Group's
specified mission was to identify "key“ issues and to that end it was
required to exercise some degree of judgment in addition to performing
"ministerial" duties. However, the Commission further stated:

“Zven the preparation of &2 summary of the record clearly
involves some selectivity and discretion. In managing &
record of this size the Commission finds it both necessary
and reasonable that evaluative finctions at this level be
performed by the Working Group rether than the Commissioners
themselves. At the same time, the Commission has made clear
that the Working Group's technical evaluation of the record
to determine completeness is not to include a2 judgment of
how the evidence should be weighted in resolving serious
controversies. 1hat Judoment the Conmission has reserved
for itself.” (Emphasis supplied) (Commission's henorandum :
and Order dated January 16, 1981, at §).

The Presiding Officer recommends the following procedures to
govern the next phase oV this waste confidence rulemaking proceeding:

(1) The Commission should issue & second prehearing order
setting out the procedures to be followed for the
remainder of the hearings, as envisioned by the original
go;;c§ of Proposed Rulemaking (44 Fed. Reg. 61372 at

1374

(2) Oral presentations by the participants before the full
Commission should be scheduled by appropriate notice.
Such presentaticns would be roughly anzlogous to oral
arcuments before an appellate court, in that they
would be based upon the existing record and ch1d not
involve the taking of evidence. They would te pre-

ceced by the filing of written stztements con.ain1ng
succinct summaries of the participants' [or consoli-
dated participsnts’) arguments and views on “"the merits
of the legal, technical - and instituticna] issues that
heve ?een raised in this proceeding” (54 Fad. Rec. &t
§i374
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(3) The written statements of the participants should
) fdentify briefly the issues to be addressed orally,
with specific page citations to documents or .
discrete portions of the record to be reviewed. At
the oral hearing, the participants may assume that
the Comnissioners are familiar with their written
prehearing statements, the Working Group's summaries,
and the participants' comments on the summaries.

(4) 1n advance of the oral hearing, the participants
should be strongly encouraged to consolidate them-
selves into groups voluntarily with other partici-
pants holding similar views, and to select a lead
representative to make their oral presentation. If
adequate voluntary consolidation is not dgreed to in
advance, the Presiding Officer shall order appro-
priate consolidation of participants for oral
presentations, based upon their previous filings as
well as the contents of their prehearing written
summaries of proposed oral arguments.

(5) The Commissioners reserve the right to ask questions
-3t any time during the course of oral arguments, and
the participants should be prepared to obtain answers
promptly from the “representatives, both technical
and legal, of the groups into which the participants
have been consolidated” (44 Fed. Reg. at £1374).

(6) 1Inasmuch as the oral presentations before the
: Commission do hot constitute an evidentiary hearing,
there will be no necessity nor opportunity for cross-
examination of participants by ather participants.
However, the participants may include in their written
prehearing summaries "written questions to the
Commission for it, in its discretion, to ask of
participants” (ld.).

(7) The date of the oral presentations should be
established for a time when the full five-member
Commission is in place. A time limit should be p1aced
on oral statements, perhaps 30 or 45 minutes per state-
‘ment. The {ommission should expect to sit consecutively
for two full working days for this hezring.
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SECOND PREKEARING MEMORANDUM AND ORDER
Background

On May 23, 1976 the U.S. Court of Appeals for the District of Columbie

:Cirﬁu¥t remanded two nuclear plant licensing amendment actions to

:tb; Cémmission, to consider whether an off-site storage or disposai

“solution for nuclear wastes will be available by the expiration

dates cf-thé nuclear plan; Ticenses in questfon. If not, the Commiss fon
was to consider whether'spent fuel can be safely stored at thosé
sites past those expiration dates end until.an off-site solution is _

available (State of Minnesota v. NRC, 602 F.2d 412). A generfc

ruieméking proceeding was inttiated on October 25, 1979 by ihe '
6ommi§sion. both in response to that judicial decision and also as o
2 continuation of previous proceedings conducted by it in this are2
(44 Fed. Reg. 61372). | |

In its Notfce of Proposed Rulemaking the Commission stated that tﬁé
*purpose of this proceeding is solely to assess generically the

degree of assurance now available that radioactive waste can
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be safely disposed of, to determine when such disposal or off-site
storage will be avai1able,‘and to determine whether radicactive
wastes can be safely stored on-site past the expiration of existing
facility licenses until off-site disposal or storage is available.®
44 Fed. Reg. at 61373.

In undertaking the above generic reconsideration the Commission
chose "to employ hybrid rulemaking pébcedures' {ld.). ~Henbers of

the public were permitted to file notices of intent to participate

were filed by 1] persons and organfzstions. Stastements of

*s v
- .

25 & *ful) perticipant® in this prb&eeding Such notices of fntent .

position were to be filed by full participants as their principal ﬂfff?i'

contribution to the waste confidence proceeding” j___) Such

) statements of position were filed by 32 participants before

Jdune 9, 1980, after the Department of Energy (DOE) as the lead .

‘sgency on waste management f{led its statement of position on

April 15, 1980. In accordgnce with the schedule establfshéd by,

the First Prehearing Cohference Order, cross-statements: of

: position discussing the statements filed by other participants .

were filed by 21 participants on August 11, _1989,

-The Presiding Officer by 2 Kay 29 6rder offered 211 partfcipants

2n opportunity to file before October €, 1980 their sugsestionﬁ as

to fu}ther proceedings, additionzl aress of inﬁuiry qrtfurther
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data or studies. Twenty-three participants in fifteen submittals
availed themselves of this opportunity.

By its Memorandum and Order dated January 16, 1981: the Commission
observed that with the filing of the participants’ statements end

--cfbss-statemen;s the opening stage of the proceeding as envisioned

in ihg orf§ina1 notice of proposed rulemaking has beeﬁ completed.,

Howzv;r,fit noted that the Working Group was preparihg 3 summary

;bf the record so far compiled, .end felt that the content of the
-.record would be a m2jor consideration affecting the choice of
' ="_further proceedings. Accordingly, the Commission decided that a
'._; ffirm decis fon on further proceedings should follow rather than
‘r" }.;precede the Comnﬂssipn s opportunity to review the Working Eroup H
' 'isummary of the record and 1dent1fication of fssues. The working

'Group filed its report on aanuary 29, 1981. The participants were-

alloued to submit comments regarding the eccurecy-of the Harking .

'Eroup s summaty of the record and ité fdentification and descriptinn
Clof the issues. Such colments were made by 20 participants by N
 March’ 5, 1681,

HRDC'S Hotion for Judgment

On August 28, 1981 the Natural Resources Defense Council (NRDC)
filed 2 motion requesting & prompt ruling that,on the basis of the

present record,there is not rezsonable essurance thet off-site
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storege or disposal will be available by the yeer 2007-2008. In
support of this motion NRD& esserted that the Administration has
changed its policy with respect to reprocessing of spent fuel.

KRDC contended that, based upon & policy shift by the Administration
favoring reprocessing, NRDC was entitled to 2 ruvling now of no
reasonable assurance in the avajlability of off-site spent fuel
storage by 2007 because the schedules and timetables abaIyzed.in N
the DOZ position statement were based on storage and disposa) of - 'jéi"}?fg

spent fuel, not reprocessed waste.

' Seven other participants have filed answers erguing that this

te g sate. e,

motibn for- Judgﬁent should be denfed. The Amerfcan Huclear
Society. Niagara Hohawk et al the Atomic Industrial Forum. the
Tennessee Valley Authority. the Department of Energy. Utflfty ) SR
Huclear Waste Hanggement Group -_Eﬁison Electric Institute (UG- --:_,”{:3
~EEI). and COnsumbfs Power Company have filed responses. DOE contends "
that the policy shift toward reprocessing shouid not affect the
Cocmission's ultimate d&cision in this proceeding since 2 purposé-
of the proceeding fs to determine that" there 1s &t lesst one safe.
means of disposal and much of DOE' $ progran 1§1not dependent_upon;i :
the waste form. MNiagera Mohawk and others stress that the reéoﬁdi_
-already cbmpiled in this proceeding adeguately demonstratés that -
reprocessed wastes as well as spent fue\ican be_safely.stored and

dispésgd of. On Ccteber 5, HRDC submitted @ Request to File Consolidated

i
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Reply to Responses to NROC Motion for Judgment ang Reply to Motion
to Strike. 1In this filing they refiteretec¢ their centra| pgint
stated above and continued to urge 2 decisfon now of no confidence
that safe waste disposal will be achieved by 2007-2009. On October 8,
1981, the UNNMG-EEI £iled a response in opposition to the NRDC

_.Request to File Consolidated Reply.

o Because this {is a rulemaking pro'ce_gﬁing. the Commission may consider -

information from many sources. The Commissfon notes that the )

'."August-'za NRDC motion was directed-tc the Presiding Officer of the
waste ‘Conf idence proceeding. The Octodber 5 NRDC reply was addressed
to the Fresiding' Officer, but urged the Comission to find no
> ;-,confidence in the event that the Presiding Officer did not nave
'.-.‘:‘.:the authority to grant tneir August 28 filing. “The Presfding
' ._Officer does not have the'wthori_ty to make such 2 jungmgnt'in'

this proceeding. Determinations of conficence are to be mace by -

"the Commissioners ‘themse lves.

ey . .

. Th'é' Coi'nniss'ion believes that the fssue rafsed in the August 28 -

NRDC motiun is one of severa! recent developments which may bear o
on the Commission's ultimate decision. According'ly, the Comissionf -

accepts .and will consider the NRDC filings and the responsive
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filings by other participants as & part of the record in the Waste
Confidence proceeding and will seek participants' views concerning

the applicability of recent developments to- its decisfon in this
proceeding.

Next Phase of the Proceedinas

While most participants indicated in their recommendations for
further proceedings that they believe the record is adéquate for 2

decision, ‘the Commission believes that Vimited further proceedings

will be useful to allow the participants to state their basic e
positions directly to the Commissioners and to enabie the Comissioners-'f:f-'-'

aghmtalee, e

to discuss.-with the participants some specific issues including

those described later in this order and others bosed}onupartieipantsjlﬂ

- positions or statements. Therefore, the foilowing-orocedures are

hereby adopted. .

The next phase of this proceeding will provide for oral presentations
to the Commissioners addressing first the {ssues already roiseo in’
this proceeding, or other significant {nformation which participents
believe should be brought to the Commission’ s attention. Second

, presentotions should address how the recent deve!opments enumeroted

“below may bear on 2 Comnission decision in this proceeding.
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\\_,/ To conduct oral presentations on 2 manageable'basis. it is necessary
.to have 2 consolidation of participants holding similar views.
Consequently, for purposes of this ordes.participants are consolidated
into the foIlqying groups. The statements already submitted by
the pasticipénts suggest that the groups listed below constitute 2
reasbsaglj'representative consolidation. The csnsolidation and

: sequence of presentations is. as follows: R

A'L5.~:?.“ | 'v.fI.'_Department of Energy S | ,

. _:af_.=:;f'i:3%5:.ﬁ%ms Cohtrol.and Disarmament Agency, Council on Environmental
\,_/’:;.;;5:: ;.,.fﬁ Qualfty. Office of Science and Techno?ogy Pniiqy. and United
...‘.‘,r;y}”f,‘:?f fStates Gealogical Survgy.

3. cslifarnia Department of Conservation, California Energy Cbmmission,
"J:5' o Delaware. I1linofs, Massachusetts. Minnesota, Hissourd, New York
; '. ' . Ocean. Cmmty and Lover Alloways Creek Township (New Jersey). . ,_
..:,i,:f o f}jOhio, South Carolina, Vermont “and wiscons{n. o

4, American Institute of Chemical Engineers, American Nuclear s
. Society, Association of Engineering Geologists, Atomic.lndusfr#s1»
Forum, Bechtel Corp., Consumers Power Co., General Eiectric,‘::. '

Neighbors for & Safe Environment, Scientists and Engineers for
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" Each consolidated grouping may file 2. single written statement

(: ? :3. : - (..

Secure Energy, Tennessee Valley Authority, Utilities Group
(Qiagara Mohawk, Omaha Public Power Dist., Public Service Co..
of Indiana), and Utilitfes Nuclear Waste Management Group--
EEI. |

S. Environmental Coalition on Nuclear Power, Marvin Lewis, Mississippfans
Against Disposal, Natura) Resources Defense Council, New England -
Coalitfon on Nuclear Pollution, S;fe Haven, Ltd..-ﬁensible - 7;t;f£tf
Maine Power, William Lochstet. h :

b3

prior to the oral presentations within 45 days of theé date of this ="/~

order. These written statements should succinctly But\ing the

- grouping's arhuments and views on the merits of maJo} issves that - - w.ﬂf

have been fdentiffed in the proceeding, with perticular reference "a;-p.i;

to those key points to be addressed orally. Page citations to -.
source documents in the regord must be included. T%ese_stigemgﬁts
may glso-include suggesﬁipns of key questions.for the Cqmmissf§h.i.- )
in {ts di;cretion to ask of other part?cipaﬁts. In any casé ;;;gggents
should not exceed 20 pages in length. In addition, each grdup;hs_j'

§h0u16 designate to the Presiding Officer'ité.kpokesperson to make

.the oral presentation on behalf of the grouping. 6roups may wish-..

to have technica experts available to answer questions or offer

suppo}ting statements. DOE should plan for 2 presentation of no

PR, et e
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more than one hour. Each of the other proposed groupings should
plan for 2 presentation of their views on the issves before the
Commission not to exceed thirty minutes. However, additional time
will be provided &s necessary to answer guestions posed by theA

Commissfon fn the course of the presentations. At the conclusion

.. of tnevorhi presentations, the Commission will a1low 2 brief period

~ for ccbuttai. ' . . - -

"At thc oral presentations, the-participcnts mby assume that the
-"Commissioners are familiar with their original position and cross -
‘ilﬂ'.statements. the uorking Group's summaries, the participants' comments
:on the summaries. and the statements filed by consolidated groupings.
'.;i::;The Commiss ioners rescrve the right to ask questions” at any time ’
‘ ;;ducing the oral presentations. The perticipants should be prepared

.t0 answer technicaI as weli as more general questions. : ,._ﬁ

a,.

inladdition to the procedures outlined above for oral presentations'

i _':and the associated statements to be filed by consolidated grcups.
"individual participants may file written supplementary statements

containing their views on how the recent deveiopments outlined N
below may beesr on a Commission decision in this proceeding. Pgrticiphnt
suppienentary statements should not exceed 20 pages in length dnd;'-
should be filed 45 days after the date of this order. .
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V. Recent Developments

Participants are requested to address in their written statements
as well as their oral presentations the significance of recent
developments listed below to the Commission’'s decision in this

proceeding.

(1) Reprocessing and other waste management program changes

On October 8, 1981, the President issued & statement butliﬁing‘];'"i;t'

a policy favoring commercial reprocessing.! 1In that statement

he al1so instructed the Seqrethfy of Energy, working closely U

with {ndustry and state governments, to proceed swiftly towarﬁff;}filf

deployment'of means of storing and disposing of commercial

Lo high-levet radioactive waste. He said that the steps pust be

taken now to demonstrate to the pub!ic that the problems

associated with manegement of nuclear waste can be resolved.

In addition, as NROC pointed out, the Deputy Secretaﬁ& of

Energy testified that “The waste management program that we

are proposing differs‘markediy with the previous Administration $.
" program. . . We believe that the cornerstone of the waste_maqage-

ment program should be that the refefedéé'waste form, as'itﬂ:

. was prior to the Carter Administration and 2s is in concert with )

TPresidentia) Nucleer Policy Statement, October §, 1881,

o e



( . s

the rest of the world, is reprocessed high-level waste

[instead of spent]).*!

Also, the President has proposed to dismantle the Department

of Energy and place its functions in other Federolhagencies.z

'Since this may bear upon the waste management program organization
. ' and management issuve, participants may wish to coment on the

implicatfons of this potentfal development. . R

Recent congressiona) testimony? by DOE's Assistant Secretary v

'for nuciear energy indicated that the Department's current

: »";f.f-_‘f’b1an for hfﬁh-)evel waste disposal will emphasize development
sia ;;;;r;g'?: of a test and evaluation (T&EJ facility for the testing of
o f'ﬁ}fﬁ?’;;zdisposal concepts wnich could affect the scheduie for. repository

_development end construction reported §n the DOE Position -
Statement. The Commission is also interested in participants' -
2277 wiews on this matter. '

. (2) 'Auay-from-reoctor storage policy
' Dn March 27, 1981, the Department of Energy (DOE) submttted

$nformation to the Presiding Officer concerning 2 change in 3:'

Nuly 9, 1981 statement of Kenneth Davis, Deputy Secretary, U.S Department
of Energy before the Subcommittee on Energy and the Environment, Cmmmittee
on Interior and Insular Affairs at 4-5.

Spresidential address to the Nation, "Program for Econcmic Recovery.
September 24, 1981.

3pctober 6, 1981 statement of Shelby T. Brewer, Assistant Secretary for

Nuclear Energy. U.S. Department of Energy before the Senate Committees on
Energy and Netural Resources and Environment and Public Works.



( C e (

\__/ the D0Z program wherein they have “discontinueld] [their)
efforts to provide federe) government-owned or controlled
awdy-from-reactor (AFR) [spent fuel] storage facilitiés,'
The submittal explzins that this change is 2 tesult of a
“change (reduction) in DOE's projections of the quantity of
spent fue) that may require interim storage' and 8 later time

frame for need for such storage.

The submittal states that the previously planned Federal AFR -

storage {s only one of sevgral'possible spproaches to satisfyingl-

siorage needs. The letter suggests that the Commission shou142 i

e " assume any additional storage requirements will be satisfied Tt

K\_/ N L b} any one or more ways described in the Tetter.

The- participants are asked Fp comment on the significance tbj |
ihe proceeding of issues. particularly 1nstitutioua1 concerns,-
resulting from this pplicy change and to cmnnent on the merits
of DOE's new projettion of spent fuel storage requirements R
and on the technical and practicel feasidbility of DOE's svggested

’ aiternative storage methods.

-Schedule
The schedule below shall be followed.
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\_/ (Note: Assumes order approvec by the Commission on November 6.)
( : -
(1) Participants shall file any objection to the November 20
Order with the Presiding Officer. )
(2)- Participants may file individual or consolidated December il
uritten statements prior to oral presentatfans.
) (3) Tentative date for oral presentations to the January’ 11 |
. .'. ' Commiss ion. '
e ' ~'Fonowing the pra'l presentations, the Comission will decide what
\/ :.... , additiona\ steps, 1f any, are necessary and will notify the partie - B

cipants 2s appropriate.

-

It is' 50 _ORDERED.

. Fom the ﬁomis jon -

e RE
. Q\@“ 3 euq .
. Q? . y ‘f‘ .
R (SR
I AR W s L WL 2
R e Sy 4
Gt e Y
% LA Secretary of the Conmission

\’
Date fi%\‘-’ngton, D.C.
thisé_-day of November 1981.





