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ENNY NEV. ROBERT R. LOUX
" Gou(e::.-nf);:l-J N STATE OF ADA Executive Director

OFFICE OF THE GOVERNOR

AGENCY FOR NUCLEAR PROJECTS
1802 N. Carson Street, Suite 252
Carson City, Nevada 89701
Telephone: (775) 687-3744 « Fax: (775) 687-5277
E-mail: nwpo@nuc.state.nv.us

October 1, 2002 -

Janet R. Schlueter, Chief
High-Level Waste Branch

Division of Waste Management
Office of Nuclear Materials Safety
and Safeguards

US Nuclear Regulatory Commission
Washington DC 20555-0001

Dear Ms. Schlueter:

In a letter from you to me, received September 16, 2002, you requested that members of
the NRC staff and contractors be allowed to visit Catholic University to observe the work being
performed there for the State of Nevada, specifically the issues that address potential corrosion
processes of the current waste package for Yucca Mountain.

We have been advised by legal counsel that, as a result of a recent Office of Government
Ethics (OGE) opinion, there appears to be some uncertainty as to the exact status of the Yucca
Mountain Project, i.e., it is either in licensing already or it is not. Until such time as this issue is

resolved, the NRC will have to accept the public presentations of our results. I have attached the
OGE opinion for your information.

If you have any further questions, please contact me. My number is 775-687-3744.

Sincerely,

sl lsmeh
Susan W. Lynch \

Administrator of Technical Programs

Attachment

L-68
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‘See 427ulsk

‘?Uﬁdéiﬂthé:ﬁﬁ 19;;;,M'”%.f 1982 {net) ;. 42 U.5: c.

‘§ 10101. ‘et sseqi,)’
-three sites -for potentn
-In the 1987,

character:.ze only one . potent:iai s:.t:e Eor sun.tab;hty‘ Eor th:.sw '

purpose: Yucca-Mountam, in ‘the State. of Nevada, '
‘Yucca Mountain jsit&.:tb-_be . suitable Ny and: recommended
designated ‘the . s:.te FOF development the'n-,ath’ S :
proceed to file a ‘1icense. mppl;cation w:.th NRC -Ifial _l:.cenf'e
appl;.cat:.on were . approved 'by NRC, -DOE - would construct and operate,
an uncerground storage faca.la.ty at” Yucca. Mountain: - -
!

.. DOE. enbarked ron. the pz:oces" of "site charncterxzatmon. cxuring,
which .thé many - features ‘of the:Yucca Mountain .site -and the relatedf,.j;i.:
‘technologigs were. exanuned to deternune whether the s:.te was ihdeed -

suitable. "An :mportant -purpose of th:.s ‘process was to :.dentz.fy.”f‘ ;-

potent;al safety ‘issues . ‘and propose measures to address ‘those'
issues. In 1987, .after . Congress .directed that alil s:.te'
characterization efforts:be’ :focused ‘on Yucdca Mountain alone, & site
charxacterization: plan {SCP). was developed by Science Apol:.cati‘ons_
International Corxporation tSAIC) , ‘pursuant to a contract with DOE.
DOE, subseguently avarded a .contract .to TRW, Inc. to manage the. s:.te:
«characterization stud:.es and to-provide. other assistance :in mov:.ng-_
forward _with ‘the project. ‘'After .10 years; theé: contract was .rée-.
competec ‘and awarded ‘o Bechtel-SAIc cOrporatlon, ‘L.L.C., which
‘conclided the sitée: character:.zat:.on ‘work .and othex work ‘to -Support:"

- the &ite recommendat;on ‘decision of the Secretary of I-:nergy

(discussed below) Bechtel SAIC also has beégun work on .other:

«aspects of the n.ucca  Mountain pro;ect, which: will include:

assistance :m the Jpreoaration of a license . appl:.catron for:.
submss:.on to NRC.

It"was always understood that the construc ion of . any wast:e

»repositorv at’ Yucea: -Mountaxn would; requ:.re ‘NRC" approval. ' The Site
o charactenzation process was-intended ‘to: provide the-data. requ:.red-

for evaluat:.on of tthe su:.tab:.l:.ty of isich.site for an aopl:.cat:.on

‘to be submitted to [NF.C] fox .a; constructlon author;zatlon for a

*epository . 42 U;S:C.-§ 710133 (c) {1)::- The.Act: requires .regular

-.pre-—apphcatzon consultatlon between ‘'NRC.and. DOE. :a1d NRC made; site
.—vxs:.ts.;; received info¥mational - report.s, e

partlclpated in
numerous ‘bnefmgs wikh' spersonnel £rom_DOE: and DOE contractors.
:C. '§°:10133 (b) : i NRC.. provided nuUmMérous ; comments - on’the
SCP and ‘other documents concern-ng safety 1ssue§ zmd ’the boss Sidle
resolution of such issues, With a 'view toward: assessu\g whet:her the

“at-depth sité  charact e'zf zgt:.on analysis . “and’-ithe waste ':;form
proposal, for. such site ‘seenito bé-sufficient for. incluszon iih any

‘ aoplzcat:.on t0.be | subm:.tted by the Secretary for’ l:.cen51ng ‘of ' such

site as a. xepositoxry:i¥ +42.0:s.C: 8 10134 (a)(1) (E):. We: have ‘been
advised by -DOE that - any -1icénse application will se a (vasg
quantity of material developed during the site chnractenzatlon
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1 from the ery beglnnlng that the .State of
Nevada, -certain’ local governments,*nnd certain Indian ‘Exibes had
distinct interests 'in the :poteéntial .selection  and: licénsing..of
Yucca Mountain as a ‘waste d;sposal facility. For example, NRC
regulat;ons require the Commisazon to-provide, txnely information
to,  and make ,NRC..staff. available to .consult with;: representatxves
of Nevada, affected units ‘of: 1ocal governments,_and‘zndzan tribes:
as. approprzate, concernzng ‘the ‘status '6f. 8ite characterzzation ‘And
other . aspects of ‘the Yucca: Mountain: pro:ect..lﬂo c..... . §§.631 61,_-
"'63.62:* ‘During .the te ‘characterization "process;: :DOE: and NRC
offlclals hagd meet;ngs with. representatxves of. ‘Nevada e
governments,;  and various Indian tribes. 1In eddztion ‘to, meetmngs,
théese -entities have submitted comments té DOE concernzng various -
-sdfety and obher coricekns:’ -DOE and NRC: expect tHat. Nevada. local
governments, and the relevant tribes will be recognized &@s’ formal
»parties” in .any. NRC licensing. proceed;ngs, which will be foérmal
adjudicatory hearlngs beEore adnministrative judges.

) :Furthermore, . COngress gnve Nevada specific r;ghts An the
.process leading:up to any: decision to submit a license apollcation
ko’ NRC. If the: Pres;dent,_upon ithe recommendatlon of : the Secretary '
of Bnergy. -determined that Yucca Mountain was, sultable for an
appl catzon to NRC, ‘heé - was, ¥required fzrst subm;t
On“e,Congress recelved the Pre51dent's-
¥ rlght N d;sapp ove thzs

recommendatlon,wover tﬁe obJectlon of Nevada, could DOE proceed
:{with the" sdbnlss ion’ oE a 1icense applzcat'ou to‘NRC.: Specxﬁxcally,_

‘the: nct gave Congress ﬁ90;ca1endar‘days ‘of: cont;nuous session, ”
aftor recexpt jof! Nevada'sfnotice ‘of; dxsaporoval, dn which! ‘tor pass

&l 301nt “resolution of repository sitzng approval AR U NoJR -

& 10135(c)

Oﬁ;February 14 2002 .the Secretary of Energy recommended the
Yuéca:Mountain site:to the President. The President submitted his

,,,,,,

reconhendatzon of . the site.to: Congress the. next day )On Aprz’ 8,
2002,‘Nevada notifieq’ Congress -of “the state’s dxsaporbval " Thén,
‘on, July. 9,'2002 Congress passed a; Joznt .xesolution. 6f: aporoval

whxcn was 51gned by thé- President on July 23. DOE 'is now

(9 Nevada countzes and on‘?Calzfornia county) have: spec~al ELatus-
under ‘the Nucledr" Waste ‘Policy-Act. NO Indian Tribeés ‘have been
swn;’arly des;gﬁated as. “affected' under :the :Act. However, :both
DOE and NRC ‘have .made” efforts £o work”with intevested trlbes.




as’ aupervzsors with’ off;c;al Fesponsibility ~-.

-appllcatron under -1
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1n:2004 for construct*on author;zatlon.ﬂ The NRC,adJudzcatory
procendinga_w11l involve extensxve Seiéntific. xevieus’ and.hearxngs.
Because 0f the. magnztuce angd complexlty of the ~ssues, NRC for

‘several years has already Yeén developing a- “llcen51ng support

network;* which provides aécess  to the- relevant documentary
materials -- including documents preparedﬁby'DOE contractors durlng

the .§ite characterization process == dn: order; . to ‘make: them: s
.ava;lable for dlscovery' by' partles ’to the eventual licensancz*‘ril
rhearlngs.‘ Swil € - o
fooportunlty to -file ‘“COntentlons' o} o) 1censzng'~

boards, :each:composed of ‘thiee: admlnlstratxve Judges, ‘Wwhich ill be -
‘assigned to resolvé isSsues poséd by the license.application; .. ;be*“'.

decxsxons of the 1licensing. bodrds are to be nade: dfter, Formal
evxdentzary hearings, ahd they &re sibject to rev1ew by ‘the full
Commlssxon. ‘

S To sunmarlze, ane 1987 numerous DOE and NRC employees have
been dinvolved: in, var:.ou ,aspects of the site character:.zat:.on
proceﬁs and related issues perta;nzng to the possmble llcens'ng of
a nucleax waste’ storage fac;llty at Yucedg Mountain. In many- CaSEJ,
theoe emoloyeesi were Working - in conjunctlon wzth contractor

Apersonnel ‘who wiére: evaluatzng ‘various issues: concernlng the: safety

~

und suztaoil*ty of ;the - site for this, purpose. The! sc1ent1f1c ana=

.....

“were: legzon, -and it took many: years before tney
weve, resolved.to ‘the'extént that ‘DOE and ultimately ‘the’ ‘Bresident

recommended4the sité’as suitable. for a license: applzcatxon. Now,. -
DOE: and NRC fieed to;determlne whether former, exp loyees who - were

anvolved An thzs process s e;the* personally and substanhlally, or
3 a ?are!prohlbxted by
207 e rom”representmng;persons other than the Unmted
n connectlon vith ‘any . licensing: proceedlngs concernzng

18 U,Si€

'fconstructlon authorlzatlon for -a de0051tory at’ Yucca ‘Mountain.?

1’ I, add;tlon to constructmon authorizatzon, Don also Will
have to: obtain.. an‘operatzng licenge "from NRC.in order to ‘operate
*he fac11~ty and: actuallywreceive niuclear: waste at. Yucca ‘Mountain.

1Pursuant to {NRC: regulations, 107C:F.R. §. 63.41;‘once, construction

is. substantxally »ccmnlete Vand DOE has -amended -its license
F+R:,'§ 363.24, NRC nmav: assuega¥11cense for
EOE, ‘to receive .and. possess ‘nuclear waste at’ the repos;tory.; The
»1n1ng of such a 11cense is uncertain, but 1s expected by*2010.

3 In addlclon to construction author-zatron, DOE also woulu
have to obtain an operatlng 11cense from NRC,

Tt



.questn.ons Are. :.nterrelated

: nrevn.ous footnote .

part, 2637 -predate .thes
-:prov de‘ 3

,...tatute. e

S .
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at the ta.me J.n ?ues
§ 2637 201((:) (4)

‘ 4 ,,a P t:xcular matter: or’ matters; :mvolv:.ng
soec:.f:.c parties"_i (2) If‘s'o,r«zs suUch-matter or mattérs. part of ‘the.. -
same’ part:.cular ‘matter: nvolving: spec:.f:.c part:.es as:, the eventual ,
llcens:.ng proceedings? ; bela.eve that the answers, *to thése.

. There is no doubt that the l;cense aophcatlon and ithe fomal
Nze adgud:.cat:.on cohstitutea: partxcular ‘matterxr mvolv:.ng spec:.f:.c
parties Unt:.l 1989, section: *‘207(&) snecz.f:.cally Adncluded-
"aopl:.cabon' ‘as an example of &, partlcular' matter :mvolv:.pg
specific parties: ™any. Judz.c:lal ‘or Othér ! proceedmg, aoghcatig‘n
request. for a rul:mg or, other determ:mat:.on. contract cla‘n,

controvetgy‘ A harge, accusation, arrest;" or .other’

1.in 1989, pr:.mafa.ly £Or; readabz.l:.ty Burposes, the’ l:.st
of" examples vas dropped from' ectzon 207(a) ‘and’ moved to a gencral

’(. . .cont:.mxed) . T - :
| ot v:.ew the .post~emoloyment issuev
“1icense. »proceedmgs “be 'ripe. the

_____

r z
ca.r:cum_stances and :.f'sues n.nirolved dn a poss:.ble‘operatlng license
.adjt.d:.cat;on are. as yet, «unclear, and it would be-speculat:we £for
‘OGE to V e:\ture an ana ys::., [

.at this time:

: 'ployees reti*:.ng
. The regulat:.ons at 5 C.FiR,
anendments. ‘However;: spart’ 2637 st:.ll
E: "eful guzdance 'oncenung :those: element., of sectlon 207
that ema:m essentlally Y

from Gove“nment on or«afte

et

kt nchanged ‘from the prior versmn of the

7 .
. . . o

'tter :.nvolvz.ng ar specif:.c party or parties. o Pub b..n
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':mvolv:.'xg specﬁ:.c ‘artz.es
:En par\,z.cular, “may.-

41 procedurnl rights and: oblzgat:mns.-, See {0GE
at L 21 " (Licénse: -ﬂ;anplication AS.
ec £3.c parties),' ) '

'“(“947) ("'lz.cens:.ng. ptoceedings conscitute ad:ud:.cat:.on i by‘ R

‘-definir.:.on') DOE, as’ the: 1icense appl:.cant. as ‘well’as Nevada,

'ce*tam local governments, -affected “Indian br:.bes,r ;and’other

.persons ‘who can demonstrate standing will . likely be-affordéd formal

status as parties to the NRC ad;udicatzon, with specific’ procedural

rights under the: rules and statutory provisions:- goverm.ng 'NRC
dicensing hearings. See 42 U.S.C. § 2239(a) (1) (A) .

_ Having established t:hat the NRC ln.censing proceedings
constitute a particular, matter involvmg specific;: partie.,, e also

f£ind these proceedings ‘to be a continuvation of .the.same part:.cular o

rr.at:ter .that. involved ‘the earlier site’ characterizat:.on gprocess, 18§
well as vothér ‘efforts that’ were .in ant:iczpation of P

license . appla.cation. on Méo particular matters -are: v1e.~'ed asg ,
‘same, ;. for; purposes ‘of :'Section 207(&), if they .,harc a comon‘
“nucleu “oE" opere.t::.ve facts.-m L Q. ! 5
m '784 F 2d 840, 1843+ (1986) ; see also : X ;‘ XOn

;202" 55, . 757 7. .{Sth. Cir; 2000)(facts"“substantlally;
,—overlapping‘ ~In-making: such; det:ermmat:.on s, it! :.s«appropr:.at:e ‘tor

‘consider. Sthe ~exten‘c t:o which the ‘matters: mvolve the’ sameé basic- .

‘facts, related .issués; ’ t:he same ‘or ix¥élated pav'tles, tlme elapsed
.the same. conf:.devzt;al informatmn, and the. contanuing existénce Of -
an :moortant Federa 1nterest. ‘5 C F R. § 2637 201(c) (4) )

e

Thi: the present’icase;:;: the 'bas:.c fact 8s. and part:.es~
;mvolved in the l:.censmg ad:ud:.catzon co:.nc:.de s:.gn:.f:.cantly w:.th
t:he fac s. zssues and parties ‘:,nvolved in- the site, ‘characterization

i ;784 - F Indeed. :one’ 'of. the
‘“he 1site charact:enration pz-oces., was to

S7He leadxng sen D ponent -of. the 1989 amendments stated
that. many: : of ; thexchanges,to rgection 207 "s;moly reflect an.effort
to make’ the statite: more readable, ‘and ‘He:entered into the récord
a »ect1on-by-sectzonlanalysxs stating that - sectlon 207(a)(1} is
*similar ‘to’ ‘current daw.?. 135 Cong. Rec. S 15954 (Novemner 17,
1989) (remaxrks of iSén.: Levin) .
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ort:ant"‘ documents pertauimg uto;, s:.t:es characterizatzon,'
towara he . L0

-
e yld

iﬂ;‘,hfi a

‘lidensging. per:.od‘ in -order ‘to’ fmake ‘them :availabli
‘thé partles in-any: la.cens:mg proceed:.ngs.. Moreov

“that ‘any. fconf:.dentlal 1nformatlon'developed dur'::.ng- the 'p‘ e= .
la.cens:.ng ‘period,:” :mclud;tng n,nformatzon perta:ming to agency

dehberat:.ve processes.""

DC s character:.‘,atlon efforts, under
ca.rcumstanc 5, t:he t:;me elapsed 48 not sreason ~~¢ancmgh t:o on ,
_t:hat: ‘the licehsing Jprocéedings should -be:viewed' as. . .o separate-
L matter., from all. t'he'pre-licenszng efr.ort:s that 'ar‘ -s
related ‘to - the; 1% ensmg proceed:.ngs..', i

e c R
Ao.va.sory Letter 93%%' B2 (same.part:.cular mattez: despz.t:e f:.f ‘

g { Sect:.on’ 207 (a)
mpl:.ca_t:ed ‘ofice nthe Government Identzxfs.e., parta.es ~to :
- mattex). ‘éither . where: ~perspns~‘~ [

-

partxc:.patn.ng; in:the ‘mattér. or:

-

jhere - t:her c:.rcumstnnces 1nd1cate

~~that’ perSOns ha\"re ;m Ig :.ous»and_d:.'st:.nct: stake in: oart:.c:.pat:.ng in
“Ehermatter., geelE;q:

[

alone,»»lt:.,wan;..pparent that DOE_(was :a’ pot:ent:.al l:.cen"e apolicant:
: .forl‘x'ucca uount;a:.,; x.that- the ‘Sta e'of Nevada would be a parta." ipant

§2837.200 ) (A1 :
such determlnac*ons_j

issies, wlthat: 'ﬁwoulo have' to b'e‘r:
= T sk i 53

FE oL Same’ part::.cuiar =

3 ‘documents genei:atied dura.ng 'wthe pre-:‘ '

_:vg_ould,'be 1rre1evant ;Eo issues in theQ-ii:':

Infoxmal ;Advisory. Leétter 96 % 21
AfteriCongréss mandat:edd the’:Characterization;of Yucca Mowitain -
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: 3 the? affected local .
governments and Indian t¥ibes’ ialso’: viere ' l;kely part::.c:.pants.

'Duv-:.ng ithe” ensumg years;’ moreover, DOE and NRC off:.c:.als ‘met with

each “other; ».‘and they Le.'!.s:o met ‘with ‘tand - received corresponQence”;'-“
from) representat ves: ‘of :Nevada;™ 1<ch:1X governments. ‘and the tribes-
concerning “various' 'issues: that~would 'bé of sa.gnzf:.cance An-any
l'censmg proceedings. iSee 99" 21 {(*Where:a company was :.nvolved
in discussmg the development: ‘of. 1t:s technology :and - a;; pecifz.c'
product with a view toward- submltting a product : ‘for. approval, t:hose_'
dlSCllSSl.())nS ‘would be: ,pert of [ % partlcular matter 1nvolv:.ng specific’
varties”),

. Based ‘on. the foregomg, e . have det:erxm.ned‘ that former-
‘efployees who partu::.pated pey 6na11y.and substant:.allyein the site’
character:.zatmn oxr‘any. other efforts: pertaining to.the. 1:.cens:.ng
‘of, Yucca uounta:.n -are- permanently ‘barred from répreseritational

act:.vxty in connéction with ‘theé license application and the .r&lated.

"NRC adgudzcatlon._ 18 U.S.C. § '207(a) (1) . Any former employees who

did not participate personally and. substantially but had'official .
responsszllty for such. pre-licensmg matters dur:.ng ,t,neﬁr last:
veax.  of Government "ervice will be barred from. repre".»ehtatlonal
activ:.ty in connection with the licensn.ng proceedlngs 'for two years

after they left Govérnment. ,l8'u.s.C. 5 207 (a)(2).

Depend;.ng on the c:.rcumstances, _ Eor:mer emoloyees may be. able
to . take advantage ‘of éxceptions- to. these prohsztion An-ong‘
others, the-e are excéptions for ‘representational acta.v:.ty .on

bchalf of the United ‘Statés, ‘for certain. -kinds of .testimony: under

oath or stateniénts -under penalty -OF - per:ur_y, and .for certa:.n,

.,c:.enta.fzc and technological co:nmuni.catlon., made under speczfm}.
conditions. . . See . 18 uisic. 5§ 207(a)(1) & (2);. {3)..  .Former .-
‘employees - shoéuld: consult with athics. offa.c:.als at the:.r :for:merfl-’;‘f

agency conceming ‘the potential apphcat:.on of any crceptzon.

L

,ipgi‘ ot §u1dance

“Ini rt:he eurly 1990 s, NRC, in. consultat:.on wzth OGE determmedr :
that. Séveral ‘different aspects Of. 8ite: character:.zata.on, ‘as well as’
certain. nu.scellaneous ' pre- lzcens:mg :latters, | jwere - dxfferent
particular; matters from' each :other. :At: ‘that time,. any 1icenss ing of
the. fac1l1ty appearedfto -remote 4in ‘the’ future’gmd ‘Subject - to '
mmerous pol:.t:.cal and"other '~intervem.ng factors. :urthermore, :m
the expétieiice ‘of OG:.,".NRC, and DOE, the ‘Yucca Mountaif progect was
unp*ecedented in magnitude and*complexlty. Absent rany .mm:.nent or
reasonably certain lxcensmg roceedings; it made prnctxcal ‘sense
tordivide ;the ‘massive and comole:-c work of. s*te character:.zat:.on

- dnte:; seve*al d:.ocrete pa*tlcular matters, espec1a11y Since theé work’

on :many of‘these separate mattérs involved specialized technical

AXEeAS relatively separate ‘from - each other (e.g., “cask
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1cert1f:.cat:.on,, hydrology;“—‘ exploratory shaft dégign and
constructaon, geochemstxy, etc ) ‘ .

a7 Now, . howeve* :
viith. a ‘license: -;appl:.cat:.on, _ and Congress has :
determination. ' .:To .the. . extent” that it ‘ondemay -have: been '

appropr:.at:e to, v:.e': certain aspects ‘of site. characterlzat;.on and
other: pre-hcensing issues as being Separate from each other, it is RGO
‘clear: now that. these matters will converge Adn: oneéilicense:
application and. the ensuing- adjudicat:.on.,. See: OGE “Informal
Advzsory Letter 99. x 12 (prev;Ously separate c1a1ms may becomeﬂpart
of .same; oart:.cular matter when Joined An. class act:.on) Where thev _

......

'the ‘subject oE ‘thé . .same" lacensing voroceed:.ngs,- there A8 o
gust:.hcata.on for treating any. issues or subject areas covered by
,those proceedxngs as being: separate particular matters 5_& Upited: T v
-§tates vl Tra fngantg 328 F. 2d 117, 1189 (Sth er. 1964) (test. not s

'‘CGE Informal Adv:.sory Letter 94 x 3 (fact that’ dxfferent issue y‘:

be :.nvolved -does not mean there .are separate mattexs). OGE.’ long

has held that each 'stage in an administrative ad:udlcation
“:.nvolver ‘the same .particular matter,” and “we do not foresee ‘that; C
-any. such .adjudiéation would be divisible into separate part:.cular Ce e =
‘matters for .purposes of séction 207.(a) ;" OG’-‘ Informal Adv;sory T ¢
Letter 81 x 23. PR |

.
.

o Additionally, DOE hasg informed us that therc may beé. some o
uncertainty, among certain formexr: employees. stemrming from’ the faée .
that BOE has had threé différent - ianagemént and operatlng {11 & O):. o
contracts ‘to support 1ts Yucca Mountaln project since: 1987 - AS-
discussed -above, -DOE . operatlons “including the SCP; s*te
«characterxzation studies,, dxother pre-lzcensing WOrK: ==, Wwére. L
‘carried out 4n; conjunction{ with ; SAIC, -/TRW,-and : Bechtel-sarc, N
<successively. Ini-Some casesﬂ;former employeea weré-involved in
Yuced -Mountain. solely durzng the\perdency of @’ dszerent contract
. ‘ox. contracts than: the. one . row’ in’ ‘fokce: . -Of ‘Course, it :is
-frequently the. case that ‘Suct essive contracts; areiviewed .as. bezng
differeént .particular  mattérs Exom .each othcr.;v Sea 5 C.F.R..
§ '2637. 201(c)(4)(£x§ﬁp1 S eéxplaining. cz*cumstanceau41n whzch
*£0llow on* .¢on ¢ articular matter).
advises us; some former‘ OE;e@ployees may questzon whether thelr N
anvolvementj;durxng the ‘pendericy “of :a: prlor' contract should "
disqudlify ‘them from- representingdpers' s in. connect;on thh ‘the
licensing proceediny ‘now, It io,unnecessary, however,zfor us-to
deterniiie 'whether ‘the" three & 0: contracts may. have béen - separate
matters from each ‘other at .any glven time or with respect to -any
particular, part’ of DOE’S ‘Yucea |Mountdin operations. -, .The 'fact
remains that ;any site characterization or othéxr efforts related to
- the decision to” proceed witha license: aoplxcat*on are ;nseparable
frxom the  licensing proceedxngs,"regardless of which .support
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contract W&S'ln: of :vf”-g”“‘g_ e :An determining whether a

o \ ‘ : o
contact any former employees whofmey\have been advzeed t At var;ous _ o
[ 'reggeemed_to be separate fvom each other. : -
i .

Your offlces‘wxll p y ‘ Coleen”
letter and.will.explain. the 1mplxcatzons of section 207(&) fo yq{
formex: ewployee who was: involved in; pre-lxcensing matters . that;are-‘*
now émbraced by ‘the’ llcensang proceedxngs. ~Inc that connection,;A1
this. létter 4§ inténded: to'prov1de advice only aboutxthe currenti: .
‘limits. on Veo“esentationalfactzvztzes ‘that . ‘former employees'may.r-
undevtare, nowgthat ‘the'previcusly separate ‘matters, have converged.”,
in a single particula*'matte* involving soec121C'part1e ' o -the:
licenszng p*oceedings._;lt is .not intended to cast: doubt on - the
acvice in which we: previou«ly concurred, przor'to this! convergence
to ‘the effeéct that certain -aspects: of site charactcrizatzon ‘and ;
othex pre-lzcensang netters could. ‘be ‘viewed as being,i separate
particular matters: from:each other.: . Former employees 1eg1t1mate1y1~
may have partlczpated'zn:representational activities consistent:
with that view,: and the legality of. ‘those actzvxt;es is . not bezng«
called into- quest;on by the guidanoe :céntained in’ thxs letter.;“

Sincerely,

'“quy'L. Comstock""'
Director

W

: ro a former employee who
partxoxpated for the Government in- an enforcement “action: -evén: L f
the Gove*nment used several different supoor. contractorfadurlng
the course .of ‘the lnvestzgatzon ‘and. any - reriforcemerit: proceedingé,
the former employee would he disqual:.fxed from: representing private -
part1es in connectzon wzth the"same ectwon, regardless of whlc

'eerCE.



