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KENNY C. GUINN STATE OF NEVADA ROBERT R. LOUX
Governor EeuieDrco

OFFICE OF THE GOVERNOR

AGENCY FOR NUCLEAR PROJECTS
1802 N. Carson Street, Suite 252

Carson City, Nevada 89701

Telephone: (775) 687-3744 * Fax: (775) 687-5277

E-mail: nwpo@nuc.state.nv.us

October 1, 2002*

Janet R. Schlueter, Chief
High-Level Waste Branch
Division of Waste Management
Office of Nuclear Materials Safety
and Safeguards

US Nuclear Regulatory Commission
Washington DC 20555-0001

Dear Ms. Schlueter:

In a letter from you to me, received September 16, 2002, you requested that members of
the NRC staff and contractors be allowed to visit Catholic University to observe the work being
performed there for the State of Nevada, specifically the issues that address potential corrosion
processes of the current waste package for Yucca Mountain.

We have been advised by legal counsel that, as a result of a recent Office of Government
Ethics (OGE) opinion, there appears to be some uncertainty as to the exact status of the Yucca
Mountain Project, i.e., it is either in licensing already or it is not. Until such time as this issue is
resolved, the NRC will have to accept the public presentations of our results. I have attached the
OGE opinion for your information.

If you have any further questions, please contact me. My number is 775-687-3744.

Sincerely,

cA&.c21CA
Susan W. Lynch
Administrator of Technical Programs

Attachment
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,Under -the Nuclear taste Policy Act f 2 (Acj, 42. U. SC.
.§ 1lo1 Iet - se , abr directed DOE to find and-characterize-
ehree sites orr'p-tne_'al dergouna disposal of.:. nuclear:waste.-

In the 1987, -Cong samended the Act- andM-,andated .'th at: oE
characteriize only .lone potentitalsite *for -tsuiti ~ity for this
purpose: Yucca -:ountain,.;i :the-State of Nevada.< Ie DOE fvund Ete
:Yucca Mountain sit&'tbo be buitable - and:recommeuded.-and
designated the s ite -f , wdevelo gency a to
proceed to fI e :a lienseiapplication with NRC. -If a-license

A' TIM Pkv r% rtw q.,lt. A .n% '^v '

underground. storage' facility at'YYucca Mountaih.
DOE .erbii~:,d`!J~ itehcharacterkii±tion, di~n

. DOE Eebarked.n the'eprocess of sit during. ''.
Which. thi many featIres -f the Ytcca lrountain site and the related-' --
technologies were eauinedi.to-deter'mine' whether the site was indeed
suitable. An litpbrita n'p:ur pos'of this process wast o identify.- :'},
potential safety i.issues. and propose measures to address -those ,
issues. in ,1987,, -.after.--Congress directed that all sitie '
characterization:.,efforts.-be'focusedon Yucca Mountain 0lone, a site
characteriiatiSon plan (SCP)was developed by Science Apblicati!ois
International 'Corpdration (SAICj, pursuant to a contract .w-ith DOE.
bOE subsequently awarded a contkact to TRW. Inc. to manage the site.
characterization',stiediesand to provide other assistance Fii iovinf :,'
forwar'd with the' project. 'After 10yers, the.contzact waasire-
competed .and iwardea.:-to -Bechtel-SAIC'Corp6ration, L.L.C., :;Ahich
concluded the site- 6hara'cterization -work and other work to support . -;
the site recod enda ibi 'deci'ion of the Secretary of ,Energy
(discussd be26w)-. , Bechtel-SAIC also has besgun work on -other
aspects,, of ihe YuccaMountain project, whi'ch!!,`willi..nclide6
assistance .in, -the 'repa'tion of a license .- aplicatiori foir.
submi'-sion to" RCd -., -

* ., ; d . .- ... ,.l-; - : * *, :'
It-was always understOod that 'the const uct on -of ny sE

repositoiry;:at ,Yucca; Moun6tin;,wou'drequire NRC apprbval- Th. site
characterizatio'nprocessa irtndedto .providethedata required
for 'evaluation of `the-suitability of !such .;Jfit6,for an application'

p bes sIbmitted. to' fR1 ;£'or.i; . cnstrucion authorizaio .f or'a
repositbry.-", 42 .u~s;C.S.§ -10133.(c)(1):. The-Act requires .regular
_.pre-application consultati6n`between.NRC and DOE, &aidN.RC iade ,site.visis, received, ihfbnmational ireports^, t , nd Paicpated in
nuimerougsbriefingswwithi.pern6inei ;fromi DO'E ad lOE contractors.
See 42'-U.;S7C.§ 5'10133(b) .. NRC .po6vi'ded nuriiibous omm.ents on- he
SCP idhd, other, dociuments,'cncerning safety issues-Wind the bossible
re'sblutidn of vuch esswies, with a.*ie to-w-ard asses'inr g.vhethe rth-e
sat--dfpth., site ichai ri'ztion analysis -aVid -the wa'&tee :form

proposalfor.suh'si2t eseem!u:to'b ufficie t -or-innl stioh,4in any
applicationo.besubmittedby the Secretary.for -l'icei3sih$C such
si~te as -arSposit&- :42U;.-S.'C.' 10134(a)t() (E-)'. Wenhav'eben
advised bv -WoE that-any lice'nse appl'ication iill use a.ast
4uanatty of material developed diurihg the:'.site chara;tceriza`ibn

..



-Ms Susan-Beard
Ms. 7Kren'D. Cyr, .
Page;- $.,3 - , L - ,..' ' , -,2- -

process 'arid that y of'tfi-e s d ed . t... ,sT
.characteriz'ationp-ocesswillbe'th onsibjectof! the NPC icensing
pro eedigs.>-., '- ;"

It ws'esailsoknkihown,.frrobm ti w beginning tht the Staeof '.
Nevada, .!e66 iEin'9loc1 ~- overnmentst -and certain Indihan'h trib6es had
distinct interests 'in' rthe ip6ontia1 ;selection aridicensing..of
Yucca Moiiiitain.nas a waS te'dispobsil fadility. _.For::exam'pie,',NRC
regulations require, .the Co:ziisesin to-provide .tiiely iiT'normation
'to,: and iakeNC.Istaff t'availa&ble to consult with, representatives
of kevadt, affect'de-:tiits-,of -1'cal goverr.ments, andh'Ia'diaii tiibes :
as appropriate,6. ni c'.termfi4 titus of,.site cha teriztion and
other aspects 6ofthe Yucca.ouhtain project.. 10 CvR-.:.t§§ -'
6'3.62.1 During e -si te 'aracterization 'process,:.DOE and. NRC
o'fficials had meetiins 'withi. -'re~pesentatives of .',Neda, ocal
governments, and 'Varioiu's-Inaian- tribes. In addition t o m eetihgs, -
these entities. hiv s';.bmitted comments to DOE coacerning vriois
safety a'nd other conc-ern's.' DOE 'a-dNRC expect that-Nev'da,;lobd'
governmentsi and the relevant :tribes will be recognized as forma1
'parties' in an'y, NRC licensing .proceedings, which '4ill be fo6rraJ
adjudicatory hearings. before hdministrative.judges.

- .Furthermore, Congress -gave Nevada specific rights. in the .
process leading up to- any decision to submit a. icense apli.aion'
Eto'NRC. if the-President; upon the recoi'mendatibn 6f'-he 'Secr'etary
,of Energy,' determined that, Yucca 1Mountain ,wassuitable for'in, '-
application to. NRC, -he .'as. ,equieed first -. to i.-bmut .a
recvf'oendatio n'to Congress6.-o6hce.Congress received the Pres.dent's--
-rc66zimenda'tion,-, 4'Nevad , rhad ,h'the right to "l.isapprove, this
recoxmmeftdation .'Onyl, :if' Cngress-'a~cted to -approve.the:Pre-sideht2n'-: -

.&',,er: t -h.o6bjecti;n.of NevAda, .:.could .DOE proceed.
-,with'.thde'sdbUission'o ioi 'licenseoapplication to NRC. Specifically,
;the- Act.,gave;Cong'r'esl *90 dteidar days ~of-.coiitihuovs dession,,
Waftbr'receipt ~6f--Nevada ~'.-.notice off~disapproval, n which 'to -pass
a 'joint eporesol'tion-'of''r'pository. siing dpprval."' 42 U.S.C..
§ 0135(). --

OnFebra 14,, 2002;i, the Secrtary, of Energy b'sieo ended the
Yucca- Mountairi s~te,;toitheP-rsident. The Pdes~dent submitted his

66omimehiadition of-th6 i t<Congress the- next day.. 'On tril 8,
2O2:'iNfI evaanotified:Cngresst-ofthe state - disapprovai.' Then,
:on, July 9, 2'02, :Congiess.passed'a, joint resiolu'tion.of approval,
w;hich was .signed by the- Presi'dent 'on July 23. DOE is nowi

T , rhe S'at 'of evad& .;had 10 uiinits of local gov0ernmeint
(9,Neavada foi tie an~d',oe 'Califoin'ia county) hAve spcala dSau-
under :the Nuclear'i`aste 'Plicy' Act. 'No Indian Tribes have-been
s'tima-ly 'designated 'as':'naffected' under the Act. However, bth
DOE anf NRC have-made efforts to work withe'interssted tribe.'
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authorized, therefore, -o Proc- e I with.a; license aiplication t-
. stRCW . .I - . ... ..

D-' i<OE ' f "csubmitf: a liea' nsfe ap'plicatibh-{; NR'Mfiiemf time
i---0i6'-'for conbistrufftto,6n' :auihforiztait'ion 2i, 5f..Th NRC '.za judictcr

piroceeaings will ihlv- exL4akteifisiiv6 sfcihitiific rf-iiews'anid hearihgs.
Be~cause, off the magnitude an-d cofnpl`exity of thf ;issues,. NRC :for
severra1 'years has -ralra bxeien developing a ic'xensing:g support
netw'ork,;" wich prov'ides -access. to th-e 'relevanh -.docuientaty
ma'terials -- ,includin' dauiieits prepaiel by-DOE 'contractors: during
'>the .stit~e charactekization ipmoces,: -in 'arieer' mo,-mke. h
available for diy iparties -hen

Parties to the' proceedings ultimatelyK'will -*have-'-eie
opp'ortun'ity to *fil' c6ntentioz. :with'oneor-,moren'--liCensiwpg
'boards` each composed of -rudgesiqliiclwillbe
assigned to resolveeissues 'posed ' the license 2aplica idon..eThe
decisions, of the licensi'ng" bbards are, t6 be z a de f't er, formal
evidentiary hearings, anid they are subject to review by the full
Commission.-,-'

To -sui.narizei siiice 1987;, huimerous DOE and bTRC employe'es have
been involved iin.3jvarious '.aspeCts o6f the site -characterizatioh-
process and xela'ted !issues pe-rta'ining to the possible-licensingof
a nuclear wzaste storag'e.'faeci ity 'at Yucc4d ountain.-In3' irny-cases,
lthese ,employ-eel twer e--,iorking-'in conjunctio '.wigh- contracto_
,persomie). who wo.re e'valua'tijig various issues cbncrning-e'th6safety
and suitabili'ty-bf the sit~ 'for this purpose. The'scienitific anci
regulatory issuesiwere le"gign, and it took miany years''b fore- :ey
were e~resolvedt he dxtebt.. h-at WDOE and ultimately' the President
~Ocbxicmediid. e':-siteiasisu Uible .for a licenseapplicati;n.. 'N6w.-
D'OE in i NRC nded to detemine .wheiher former, em.ployees who weze
i'volved in this -process, £''eathe6 personally 'and h u stditi lly, or
as supervisors vith"'bEficia i.iresponsibility -.. AreK.,prohibited by
18 U-sS- 207' );ffrom represehtiing Per'sois ot~her ,thaniithe iunited
states ;in>-connectionevith -tany.; licensing procee1ii :!oncernin-
constructioni aiitho~rizion for a depository aVzYucci'Moiuntaih.3

hve _ -2Inddition-,oconstkuction'authorizaion, 'DOE also wiDll
have to obtain an .boperatihg . licenis6 rot:NRC6inp:'rddr to operate
the ,\acilityandactua'ly;,eceii-e' inuclear .was etea 'Ytca biounaii u .
iutiruanth! to c ,-'reCujlationi, lO'C.F.R. § 63.41, 6rice;conitruction
is ,sbstantily comite Thhd D has taiendld:' nitt license
application,)under io c.F.R~, §;'63.24, NRC ma i'ssue'-a license for
DOE, t-o receiie And possessrnhucleariwaste ,at '-,the'.repo'istory. ,The
tihiihg' of such a license-Th.uncertain- but is e c bi ,`2010'.

~~~~ 4 ~ lzto~ io-Wo-1 . ~- _ . -,- -.. " . _ - .. . ..- . .. ... I- , ..- . .. . ....'3In addition tfo; crinstiiictjion'iuthor:'zation. boii also -wZoldd
have to obtain an' operating 'iceense;from.iNRC, -:'as explained -in the

.~~~~~C, , 'i .i -. ri_

I
I

I
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iAnnlication of 1'8--U.S>.C:~ .207(a) -:--i*

Se.-<7-ction 207a). rest t p enta .actit 1 in
connectidn 'with -a;'particu ar'imatter-.-'ioi .soecific.parties.
.USh.-partict1&r~hatte-i-'~uisi involve': specific partes-'both a the
tiriie that the Governmiienti ; -ioyee 2 abts -in an Mfficia1 capacityj-.hd
at the time in quest'oi-a'fter -Governmentservice.^ .5 hF.R
§ 2637.201(c) (4. s Furteiieore, ,it iuist be the same bartici-ar
matter involving sseciffiE 'cvpart.es-at bi .tihs, falhough- it--is
viel-establishi'd:tb t 'fte saneiparti `Jar mat er may continuie-in
another form or -3in *Jrt" .- ,

Our iicent ticssPnsi- aouro ve involvedfc sa e- :
part inquiry::,(')'Did ~the :site charactterization pr:cpes (bfid-,;an.
other~effovts jpexta ininhto the decisibn to proceed \ith afilicenseb e
applicationj~constitute a~partiular matter or6matt es-3ingo1ii--
specificpartie's? '(2) I£:so;iw~s~sh matter o matters p ar't oftle.
samep-articiular .matte-invo vingi.s pecific parties '-s thA--vdibiai1
1i~ensing .prqe6. de;i3 Vd'-- believe that th wer to .
.questions---nerltd ---

, ~ ~ ~ , , . .!.

There is no d6ubt that the iicense-applicat on-andithe formal
NRC adjudication constitute a panticular matter involving pecific
parties. Until 1989, .sectioni 207(A) sbeci'fically inciide'd

6iapplication; as an exampie vi n.a pa-ticuiat tter- ihvolvihg
specific parties: iany judidi41 '6thr proIeQdi r,, -baiic-aohw,
request- for a ruling or oth a"r deteridhation con ract,
controversy; -., invesiigation, charge,; 'accusation, arres i -or. ooer
partiu~ar> e -ii lviing pecif ic Xty or -pafties ,,= *b. e
No i' 105521 -5l&' 17)(ihai 5d Wen ~h 'satute a
rieshirutured ,in 1989 , .primarily:-.forr reIdability purposes, .the list
ofexampi aes ,as dropped fromisetin- 207(a) and imovedto a gnarnl

previous footnote We do not viewthe ,post-emp oyment issues
concerning any operatiiiy -lidignse -proceedings, -.to bie ripe. The
circumstances--and issues!:/invoinred 'ini a posible-operating 1.icense
a'djudicatio-h are as "e llJ6 tiheal't and it oul1d-bl4pecu ative -or
OGE Jtob yentifur an ha1yiiat this time.

~Se'ction,.'207 was am.nhded'bV,- the Ethics Refo. m Act of 1989,
-PUD. L. 'No. 10i-194 '(Moveiibei-: 3,, 1999). .Th'ne ~ iamen&i-e"nts.'beca~me
,--effective on January l, 1991L,j;aid apkly.,tozall.mployees retiring
from'GovernmAe.nt in oraftert a-hat'.'daate; The i-eguiations aL5 "C;.R.
:Pait.'.2637 -predate *-thes 'amsendients7 Howe ve:,wpart12637- still
proviaieds.sefui glide ce.on rningthose elements of secti n:207
that -remain-Iessentialy. ui6changed' from the priot version of the
statute.m ne nmi-, i, -

.1
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def iniionb ar'ticu . e' i secio j7 -3 ich- ga ' -.iiclude's.:'ppi'cati'oxs;. ilt sibclearhrthat-mno substantivesohange.was
~i~fteided 7and: 2th'a-:; appiica't-iohs .-conntinue t be partiicular,- inntter'

finvolin'~iecific*.artesv'.EA-iddedS lcene ppl'ication'-he'arings,,
'n particularnmaybe' ew'edas~ !uineessentiai jtarty. mat6trs-
havingU2 eiy ~o .. cjiii'i-judicial character involving :foa . .paryt es ,ho ,have,'oitrmal ,proce'd lrihtsand ':obliations. , Seef'OGE*nformal ' Le ',io ry. ,'e's .-99 ' -21 (licensel- application, 'is.

i-Presidential MHimornduxa; Prkeventing dConflicts 'of tInrere'st. on :the -
''ariof''.Spe'ciail'-':oyerniieiit.Eiiloye& ,.28. Fderai''Regist'er.45'39, ''.4543 (iay7l962).j(%judjdi TduiudiciaIprocedings1;),-i

;At'tbriev'-Generalt's Man -on ! the Ad~itistratiire Proe'dre AMt 41i-.;~(1947) (*licnsiing: 'proceedings .constitute adjudication , 'by
- dei tniition-~) DOE, as theilicense 'appjlicant, as'well'as Nevada,

cd-tainih local governments, E'ffeted -Indian tr'be, .and btie ,.persons who can demonstrate standing'will likely:be affor'dedorirml
status as parties to the NRC adjudication, with specific.procedural . : :rights tunder the rules and :statutory provisions :-governijg NRC'k''2icensing.hearings. a) '42 U.S.C. 2239(a1) (A).-

Having established that the NRC licensiing .poceeding'S .constitute a articula*,mater sriolving specific'+- r-ties,;iqe .al5finid .these proceedings 2-0 be a continuation'of .t-e"hsae i'ar6icuilar -
matter -that inv'olved,t1e earlier site charadtbrizatio rocess, .:~ill -As ';othe-.!efforts. that were- ii anticipation' o'f, ja potenhtiail.
license.':ipplicitioh.i- . o particular -matters 'are. iyied swthe ' -samie,; for.;rpbses,; ction 207(a), if ,ey:'-h'rc a'coim-.on ' -'nucleus -of'operative facts.' United States v*6Medico.-Inius.h:'Xnc-.-7?84', :F..-2d 840,2843-',(l86); se -also EECC 'v. -'Exxon cot .'.,202,,,F:,2d 7ss.- ',757,- ,.15th. Cir'. 2000) (facts >'~:.substantially . .o0erlappi ) -In n aking;sich 'determinati'ons, it;isbapprprsitante.to'
consider 'the-ex'tent .to which'the-ma'tters involve the~sarebasic
facts,. -rlate 'i'ues'theataeed r lated partites,-time.-lel'apsed,
-the'sameonfide ntial ,hformatioi ahd the'continuing. existtnce' of 'an im-ortant Pederal-interbst: 5 C.F.R. ,2637.201(c'(4)-.

In- he present aoas,{ 'he basic uacss,-r-,issues and'p jart is,inhblied in the ,liceisirig adjtidnication coincides ignificantly-with
te ,face's. iss'ues .........ad'parties involvied in -the- ;site, ehara'cterizat4on-

process.-,.Se, ; i~te,>idr.o, ¢ ,i784 .-F. 2d at 843. '.:Ihideedi! 'one of, the
;£ndajejnial-purposes. o. the sh.ti ,6i rL,':ae tieza i 'rocess wA, to

, The leading Sezilate propon~nt:.of the:198 9 ; mexidreits stated,that many, of.,the;hcha'g's :t'o.+secttion 20i7!;siuitly .reflect..ar ,efo'rt
cco mak'o'the :st~atvt Wnore4 radable,"and he ,entered ..............i............into the-.ree'ord'-
a s'ect~ibh-by-sectlon ahalyis~s' stating that--section 207(a)>(l) isstsirmdlar"~to'curreint- law: ,135 Cong. Rec. S 15954 (iNovember 17-,1989)t(remarksjo£f Sn. .Levin).
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-Pres§i en -t-re& idha :):Ci .pliationub6 *iimite t
NRC. . To11 ~tIS imaid; !NRC. -6f f iAls- 'reviewed a-,i tor'hht o6n

viei t6ward h'!el~ing. .D0E; dentify iiibista ~oi~ ae~ bead&:dvbfre:a:Wcise 6ua iiaid e-i99,i.2
umission of ~ro tic t 4fo~r ;iaeny,-apria z 'fsame prI~u

matEr.~ 'as, -!'diecti-sb" -h' fly.. ;~ oemabo hw ~;bn dd ion w'~itu~agtt~so-~nc ~ narniate~~ia1 ~~ncrat~~d~~ih ariitbn get ~h :Liehac~atn
wiel isdd' '-dd ha "'I"'

~~~~~~~~~~~~~cin".ih th'6 ysei~ tet ,i,-irkava txabl, ena .ra t&'d r&-in et gnrtd4~rrgter pr-
th~a~ties i .~.ny ~ Moeoverrwe iii6 "'Ey

thateveany_ yaconfidenRia ihiuif','Nrm-pireparing dirngth p
avaehing636"a -plrged ;v unkel`-ihb (inforrnaetis.l" eertain oaec
dienib iiv dicssh *'-ul b rjreevnt otsses n th
thfie sparti es ini-:ainiii Licensin Tht'respocined2nngsinfothote- Yuc

beydn ' conide eofit niiii orii eveccaZ opeai frirs:nbg ii h
focus of DOE'-s site ~~1udifier.zanion efforts,3. inge -t Chs

eiibt"r,.fevet processcesp-:iX~asa~~ 4art
-e1ited'tocthe higes_.ing prcedi-s i, Oihfomaj

-:vsame' ES sm'~tcua atr'esi10ya

FiiJlydne thatiii naxer patclraA~e~h~e

ch~~L~rization',.f c..... i~~ A -iBalAtic nain. *Siti, 4isi '.b0(a

pa~~6i~ipat-DOE iiithe ernzaaon,' e fooshn r Ehidio -.. nobfiousg afd~~tn i

fortt,6 ca1.~ntainh hth'sineog Nvd.,udbe atiin

sitecharact~eri zaionri~ grorocethatnges,.from

such determin~Am ioiks. - - at,'

- -~~~~~~~~~~~~~~~~~~~~a _
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in any -lilcenhing -tproce aings, and that f ,eitd 1ocio-governments, 'and Ind n tribesals6- ,were 1iikely 'particlpiits.
'During :the 'ensuing'years toreover,- DOBand NRC officials met'.'theach ot~ier,;' .~'aid'-''.they-also' met :with (tand'-r ceived cor- ondence-
from) 'representatives ofNi&a'da'- l"ocal' goernments, d ani the tribesconcerning wvario si'issues; that'-w oild -be 6of significanice ;in anylicensingoproceediiss. .Sevh 99x'21('(Where a chmpany'.wasinvolved
in discussing the dveoopment;ofW :its technology ' an','atpci" c
product ywith 'a vi'ew toward-- Ettting a produce'f or a'pproivaltho6'e
discussiions.would bkdpart of hparticular!matterinvolv'ing specific
parties-). .

.ased:on :theforegoing,_, have-determzined'.that former-
ernpioyees.'..i~io;p'art'icipated jpe'rsonilyyand substaxntally: in- the-iiiaten'characterization or'anyth:Eh ef6rts pertaining t-the_ licnsirigof. Yucca'I1ountaii -are permankntlyn barred from represe'itational
activity. in connection with th'e licens'e application and the related
NRC adjudication. 18 U.S.C. 'S 207,(a) (1). Any former employee§:.- ho,did not, paiticipate personally ,and .substantially .bt had'.offibi'lresponsibility for such .pre-licensing matt6rs .duiin ..thesir 1-st:ypar of Government service will' be barred Efrbmrepresentational
activity in connection. with the licensing proceedings for twiloy'earsafter they left Government. 18'U.S.C. 5 207(a)'(2).

f.epending on tihe circumstances, f oner eimpioyees may be able
to. take 4advantage of exceptsions to. these prohibitions. A.iiohgothers, ,the-e ire excieptiohs for representztional :ctivity on.behalf of the Uhited States for ceitain kinds of.tetimrony underoath or statemient. under penlt .of ,perjury,, nd for certain
scientific and: -techh61o'Igicl_ comimunications made under specific'coiiditins. fi :'18 AUS.C. 5, 207(a)(1) & (2),,. (j). -Former
employees--should' corisuilt - with:- 'thii ,officials at their.formeri-agency concerning-th'e'.,potent al 'ppliication of 'any'excepti'n

. 'In fsheearlty,-l990,' sV-NRC, in consultatib wi thOGE, determinedthat several Aifferent 'spects .bf. site characterization,. as well as,certain ,'iiscell'aneous , '*pre-licensing 'mt'ters, were.different
particul'ar~m'atters:'fromg~eachso-ther At:that t'ime, -,ny licensiith ofthe fa'cility a~ppefaredl''to,-'bee--r'emote, iit-the future andisubjecto
nimerciuso~ol'itica1i.id;aother,:ihtervehing factors. ' .Furtheminore, inthe eixperiencefbf AGnEINRC, :end DOE, .the Yucca'Iourtain project-was
uinp-ecedent'ed iii iieude i omplexity. 'Absen; ahyIinmiin'ent or,reasohibly certa'in ic'ei'sing'..p;rodc'eedings; it-made -ractical -s'enseto diidee E '`Ariv and complex work of site .:char&cterization
into, several discrete particular matters, espec'ialy since tlih6ork'
on many .of 'these separate matt'ers involved spe'c alized technical
a-eas reratively separate from each other (e.g., cask

I '., I.. -'.
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certification, - hyd'rolot Y ,-explorato ry -s sha. de'i' ari,
:construction, geochemistry, etc.

N w, h o wevev rthe execueive br nch has et i'n id tb' reo ! - -;
.With a licenise- -application,- and. Congress hasa, proved that
d&eirrinatiofi. '-,To .the. uextent that it 7orce :iay ,have -bee'n
appropriate to view -certain aspects of site characteriizitionili :'id '
other pre-licensing issues as beingseparate from each other, -it is
iclear nbw that- tese matters will converg;ih- iione 'icen '."
application an'd. the ensuing- adjudication. :. '-;..S ;.OGE informal''-
Advisory Letter 99 x 12 (previbusly separate cla'imsvmybeeoxiejip'-. ,''-
'of same uarticiilar.matter when joined. in. class 'action)-. Where th ,
facts iiaid issues involved ift vari-ous p-e-liceniing effo ts : ecome -.::
the skbject' of £the-.sam'e'.li'en'ing proceedings," eherp .,is -.'n`o
justification f6 treatingiiS or'sbjetareas overedby' -
,thosijproceedings ba ing separate particular matters.- United
-States v. 'safficant, 328 F.2d 117, 119 (Sth Cir. 1964)(test not
whether former'employee participated in 'same spc.ificri~sgues~)
CGE lnformal'Advisory Letter. 94 x.3 .(fact that' different visses.=ay -
be involved'does not mean there ..are separate matters)..,OGE long
has, held that each :stage in an administrative adjtdicatibn-
"involves the same .particular matter,'" and *w'e do, not.foresee-that
anb.such adjudication wouldibe divisible into separate particular .
matteris for.purposes of section ,207(a)-. OGE Informal Advisory
Letter 81 x 23..

Additionally, DOE has inf6oied us that thec may be some'
uncertainty, among ce'rtain foi I 'ei.'oyees i stemning from'thelfact
that MDOE has had -thkee dif frent.a&nhge-ment and opdrating (M & .
contracts to suppor0t' its Yucca Miountain project since .1987. A -
dis&ssed, absove. DOE'. operations'-.-. including the SCP, site '
charac'teri'zat ion studies, iand ,other'pre-licensing 'work,-- .were- -
carried out ifi Lconjunctioii,-wfth 'SAIC, TRW`,-Za' nBechtel-SAIC,
-successively. In some .%v : fori r ,employees-were:-involved ''
Yucca uountain solely,'during the'-45ehidency, of -ai.different contract.
or contracts than the on'ebw 'in fbrce. Of;-ousse, it :i
.-freq'ently the case thdt ucess~i'i ctracts:-a-e^sviewed as beibng.-.
different-parti^ilar m fis:.-. - .ach :.ther.. See 5 C.F.R '
§ 2637.201(c) (4) (ExAMlP , , iH.cxiai iini'gcircumstances -in which
"ifollow on.'-contracit is iwparticul'a matter). Consequently,, DOE
advises', us,,omen..fiormenr:.D9OE ,ay questoh whetherteiiir :
involvement- 'dur ii,'ah-'pendery 'f'a,;prior contract .:should
disqualfa. them from- representi ng. jprsonsin.- coinhetibon.with the
licensing proceedings-nowd. It'ibunriecessary,' howsever'; for ,us-to
determine whether th k three M & 0c-bhntreicts fnay. have been-separate
mattetsk.'from each roth rat.any iven time or.with respect :to-any
particular part of 'DOE's YuccanIMountaih overations. .,'TheT £act
remains that -any'site characterizitibn or oth;er'eof6rts6 elated to
the decision ;to'proceed wiith aj iienibe asplicati'on ate %inseparabl`e
from the licensing Proceedinhgs,.regardles' of hich .supprtfr le~~~~~~;if' of i p or~~~~~~~..
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Pase.10 - a-
contract-,wa- ~in, -. for~e~i-t 2 the time.j .In .deterining whethe6r a
fo mer-rempployee' iyrpresent- private hfparteisiin connection -with
the NRC 'licensing 'proceedin-gsVt -e.!re evant :J.considieatihon: is .:not
wh6 was- the h14' O Acontractor &t any particular point, r'ut Whiiher ;;
th former ,.employee was :,...........involved.-'iin-operations anticipatiing the ....................

_cens ng'proceedings. ' .- :

m undehstand -that your-offices:;will make a concerted iffort to
contact any:former eemjployeeswh obnmy, 1ive been advised that .vaiious
br6e-i6ning iatters weire aeemed-tobe separate from ec-,oLh : -
Your 6ffibes--.wi j r&Jide iii 'ndividuals with a copy.-of.:thas
-letter and -wsil explai 'tie'implicatiofs of section 207(a) for.'ay
former:emipliyee'-who' involved In :re-licens'in matte-s that';ake:
.now efibraced by th e-lIcinie` g pro'ceedings. g'', Xnth'ac '6x6nne ti on ' -
this. letter� ''i ntende-d-'t'o .r.vide.-advice :only'abou- t th-e ciir',tcurren
'limuts on tep-esentational activi'tt";s rithat.former empl'oyees - t

undertake; now. ~that 'the '-previiusly separatd attersthre' convergedJ , -'';---.
in a single.-particular-matte_'invoiving specific partibsi.e., 'the
licensihg proceedihgs.. l Itis not intended to castdoibt %n the. :
advice in which6weprviousy concukred; prior to thisconvegen,
to the effect :hat cr--t'in i'aLpects 'f site characteriztion'..and'
other pre-licens.ng matters could, be viewed as beii'g 'separate-
particular iatters'from..e-ch other.- Forme- employees egitimately-
may have' participatedj n'u'representatibnal activities -co- sisnte.'
wVith that vi'e-wi,:.and_ te X'legality`of those 8cti'itie5 isnot being : .

call'ed iento est-iin-y the uida'nce c6ntaihed in tbis letter.

Sincerely,

-*; - ' ''Amy L ..... Comstock ... --..
'-'-' , ; +.- Director

-. .I -

j.Oneco'uid analogize, for examp'le, to a former emnployeewho
partacapated 'for the Government':iri-an e'nforcemieitf a'ction: evend' tif
the Gove-nment .used several- different:supporc'bntractors ,duriing
the coursei6of-the Tnvestiiation .'nhd.;nS' n enforcenieht proceeiigs, .
the former~employee would;be disqualified £rom represeitif p'rhivate
partks4 An co netidn' with: the.same'acton4 'gard1es of .which -::---.,:-
stippowt-contract was in i'ffedt a:the-.time of his or her-Government
service.


