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OPINION
FIRESTONE, Judge.

This dispute comes before the court on defendant United States’ (“government’s'™)
motions for summary judgment in part and to dismiss in pan.. The dispute centers on a
series of agreements entered into pursuant to the Atomic Energy Act of 1954 and
suEscquent amendments in the Price-Anderson Act passed in 1957 to encourage the
development of nuclear capabilitics in the United States. The Atomic Energy
Commission (“AEC") and its successor agency, the Nuclear Regulatory Commission
(“NRC”), entered into agreements with plainti.ff Massachusetts Jnstitute of Technology
(“MIT”) to allow MIT to operate a nuclear reactor and to use it for nuclear medicine
research. In addition, as part of its licensing agreement, the AEC entered into an interim
indemnity agreement with MIT, which was later Superseded by additional indemnity
agreements between MIT and AEC/NRC. Pursuant to these indemnity agreements, the
United States agreed to indemnify MIT for certain damages resulting from radiation
exposure, for amounts in excess of $250,000 up to an aggregate limit of $500,000,000.
The issue before this court is whether the indemnity agreements cover the damages
described below.

During the late 1950s and early 1960's, plaintiff MIT allowed plaintiff Dr.
William H. Sweet, M.D., who was affiliated with plaintiff Massachusetts General

Hospital (*Mass General”), to conduct a series of medical trials at the MIT reactor. The
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trials involved boron neutron capture therapy (“BNCT"). MIT was licensed to test BNCT
as a freatment for a deadly form of Brain cancer by directly radiating the brains of patients
after they had received injections of a boron compound; the boron was intended to meke
the use of radiation more effective by concentrating the effects of the radiation on the |
diseased parts of the patients’ brains. The trials were not successful, and a number of Dr.

Sweet’s patients were injured or died as a result. Many years later, when surviving
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. Sweet’s patients were injured or died as a result. Many years later, when surviving

family members Jearned of the problems with the BNCT trials, they sued MIT, Mass
General, and Dr. Sweet in the United States District Court for the District of
Massachusetts for damages.! After trial in the district court, a jury found Dr. Sweet and
Mass General liable for wrongful death and negligence, while it found for MIT on all
counts. The background and verdicts in that litigation are set out in a number of opinions
issued by Chief Judge William G. Young; many of his opinions are cited throughout this
opinion and are referred to numerically as Heinrich I through Heinrich V. The cases to

which these labels apply are reported as follows: Heinrich I is Heinrich v. Sweet, 44 F,

Supp. 2d 408 (D.Mass. 1999); Heinrich 11 is 49 F. Supp. 2d 27 (D.Mass. 1999); Heinrich
I is 62 F. Supp. 2d 282 (D.Mass. 1999); Heinrich IV is 83 F, Supp. 2d 214 (D.Mass.
2000); and Heinrich V is 118 F. Supp. 2d 73 (D.Mass. 2000). The matter before this

court arises from that litigation.

' The United States was also sued, inter alia, for its part in approving the trizls and providing
the boron. The United States was ultimately dismissed from the action.

3
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In May 2000, plaintiffs Dr. Sweet? and MIT filed the present action. Dr. Sweet is
seeking indemnification from the United States for the liability and defense costs
resulting from the Massachusetts district court litigation, while MIT is seeking just
reimbursement of its defense costs.> Mass General joined the action in May 2001 seeking
both types of indemnification, All three plaintiffs claim that under the Atomic Energy
and Price-Anderson Acts, MIT’s license, and the E-39 indemnity agreement between the
AEC/NRC and MIT, the federal government is contractually obligated to indemnify each
of them for their liability and legal défcnsc costs. Additionally, because of potential
ongoing lawsuits filed by other BNCT pafien'ts of Dr, Sweet's, plaintiffs are additionally
asking this court for a declaratory judgment establishing their right to indemnity from any
future “public liability” claims and the associated legal defense costs.

On January 12, 2001, the government moved to dismiss plaintiffs’ declgmtoxy
relief claims, arguing that these claims fall outside this court’s jurisdiction. In addition,
the government moved for summary judgment as to plaintiffs’ indemnification claims,

arguing that under the terms of the relevant statutory provisions and indemnification .

? Dr. William H. Sweet passed away on January 22, 2001. On May 18, 2002, this court
granted a motion to substitute Elizabeth Dutton Sweet and Frederick H. Grein, Ir. for Dr. Sweet,
in their capacity as Dr. Sweet's executors. Throughout this opinion, however, the court will refer
to Dr. Sweet as one of the named plaintiffs in this matter.

3 MIT first contacted the NRC by letter on November 8, 1995, to assert a claim for
indemnification. Over the course of the next few years, the NRC consistently refused to provide
MIT with indemnity. Dr. Sweet contacted the NRC by letter on August 10, 1999, and the NRC
refused to provide him with indemnity as well,

L > 1v4
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agreement, the parties are not entitled to indemnification for the liability stemming from
the medical trials conducted by Dr. Sweet and Mass General at the MIT reactor facility.
Briefing on these motions was completed on April 17, 2002, and the court heard oral
argument on June 18, 2002.

For the reasons that follow, the court rules that under the Price-Anderson Act,
plaintiffs are entitled to indcmniﬁcétion from the United States for both their “public
liabilities” stemming from the Heinrich litigation which underpins this matter, and for
their legal defense costs accrued in connection with that litigation.

1. BACKGROUND

Because this case requires the court to construe both the indemnity agreement and
its statutory underpinnings, a brief description of the Atomic Energy and Price-Anderson
Acts is required. In addition, because this complaint is based on facts and claims made in
the Heiprich litigation, a brief review of the district court proceedings is also in order.

Al The Atomic Energy and Price-Anderson Acts

1. The Original Provisions

Congress enacted the Atomic Energy Act of 1954 (“AEA™), Pub. L. 703, 68 Stat,
919 (1954) (codified as amended at 42 U.S.C. §§ 2011-2297h (2000)), to encourage
private sector development of atomic Venergy for peaceful purposes. See H.R.REP. No.
2181, 83d Cong., 2d Sess., 1-11 (1954). In its original form, the AEA provided for

§
licensing of private construction, ownership, and operstion of commercial and nonprofit
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Pub. L. 94-197, §§ 4(b), 5(b), 10(b), 89 Stat. 1113-14. The NRC issued a final rule
implementing the Hathaway Amendment on March 26, 1984. 49 Fed. Reg. 11,146
(March 26, 1984) (expiaining that the final rule was issued “to conform certain sections
of 10 C.F.R. Part 140 both to Pub. L. 94-197 and the Atomic Energy Act of 1954, as
amended™).

When Congress amended the Price-Anderson Act again in 1988, it reinstated the
indemnification for legal costs. Section 170(k) of the AEA, which is applicable to
nonprofit educational institutions such as MIT, was again amended to include “such legal
costs of the licensee as are approved by the Commission™ within the “aggregate
indemnity for all persons indemnified in connection with each nuclear incident.” Pub. L.
100-408, § 8, 102 Stat, 1066, 1074 (August 20, 1988) (42 U.S.C. § 2210(k)). This
amendment also establishes federal district court jurisdiction over “‘public liability"
causes of action. Pub, L. 100-408, § 11, 102 Stat, at 1076-77. This latter amendment,
however, applies only “with respect to nuclear incidents occurring on or after” August 20,
1988, the effective date of the amendment. Pub. L. 100-408, § 20, 102 Stat. at 1084,

B.  MIT’s License and Indemnity Agreements

1. MIT’s License

On or about June 9, 1958, the AEC licensed MIT to possess and operate 2 nuclear

research reactor located in Cambridge, Massachusetts (“MIT reactor™). The MIT license

indicated that, “Experimental facilities are provided for use in neutron diffraction work,

9
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horizontal beam experiments, neutron beam therapy experiments, exponential assembly
experiments, and neutron irradiation studies.”
2. The Interim Indemnity Agreement

On or about May 25, 1959, the AEC issued an indemnity agreement to MIT — with
an effective date of June 9, 1958 — to “indemnify and hold harmless” MIT and “other
persons indemnified as their interests may appear” from ‘“public liability in excess of
$250,000 arising from nuclear incidents . . ..” Further, the “aggregate indemnity for all
persons indemnified in connection with each nuclear incident” was not to exceed
$500,000,000, “including the reasonable cost of investigating and settling claims and
defending suits for damage."

The terms of the interim indemnity agreement also provided that they would be
“superseded, in due course, by the execution and issuance of a formal indemnity
agreement” between MIT and the AEC.* On March 29, 1962, the AEC finalized the
standard form indemnity agreement applicable to nonprofit educational institutions. 27

Fed. Rep. at 2884, 2887-88.

* This staternent is consistent with AEC comments, published in the Federa] Register on
April 22, 1961, noting that it had “entered into temporary indemnity agreements with licensees
pending the adoption of the forms” and that, after the effective date of the amendments, it would
“tender 10 each licensee subject thereto a definitive indemnity agreement” that would “supersede
the temporary agreements.” 26 Fed. Reg. at 3457,

10
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3. Indemnity Agreement No. E-39

Subsequent 10 issuance of the interim indemnity agreement to MIT, the AEC and
MIT entered into “Indemnity Agreement No. E-39" pursuant to § 170k of the AEA. This
agreement indicated that jt was “effective as of 12:01 A.M.,, on the 9th day of June, 1958
and supersedes the interim indemnity agreement between the licensee and the Atomic
Energy Commission dated May 25, 1959.” The final agreement did not change MIT’s
coverage in any material respect.

Article 111, paragraph 1, provided: *“The Commission undertakes ﬁnd agrees to
indemnify and hold harmless the licénsee and other persons indemnified, as their interests
may appear, from public liability.” Similarly, Article IIl, paragraph 3, provided: “The
Commission agrees to indemnify and hold harmless the licensee and other persons
indemnified, as their interests may appear, from the reasonable costs of investigating,
sertling and defending claims for public liability,” The AEC agreed to indemnify and
hold harmless MIT and “other persons indemnified as their interests may appear” from
public liability in excess of $250,000 aﬁsing from nuclear incidents, and capped the
aggregate indemnity arising from each nuclear incident at $500,000,000.

MIT’s license application was accompanied by assurances relatéd to the numerous
safety precautions that were to be employed during operations at the reactor to prevent
unplanned releases of radiation. See MIT’s April 8, 2001 Resp. to Def.’s Mot., Ex. 2.

For example, MIT planned to implement measures to “restrict the radiation 50 as to

11
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minimize the hazards to the doctors and experimenters,” and there was to be radiation
monitoring equipment on site to alert medical staff and patients “in event of too high a
radiation level in the therapy room.”

The following is thc AEC’s contcmporaneous appraisal of MIT's proposed safety
measures: “MIT has submitted data describing the contro] and safety instrumentation and
the administrative procedures relating to the use of the facility for neutron beam therapy
experiments and medical therapy. The instrumentation and procedures appear to provide
adequate protection for the health and safety of the public and personnel participating in
the use of the facility for these purposes.” MIT’s April 9, 2001 Resp., App. at 3. The
AEC also found that “the MIT reactor can be operated with an acceptable degree of risk
to the health and safety of the public.” 1d,

C.  The Heinrich Litigation in Massachusetts District Court

1. The Complaints

On September 21, 1995, four surviving family members of cancer patients treated
at the MIT reactor and Brookhaven National Laboratory in the 1950°s and 1960°s filed &
putative class action la@suit egainst MIT, Mass General, Dr. Sweet, and the United States

in the U.S, District Court for the Eastern District of New York (“Heinrich litigation™).®

* The Heinrich suit was filed originally in the Eastern District of New York by virtue of the
inclusion of a number of panties who are no longer in the suit: Shields Warren and Charles
Dunham, who were the federal officers et the AEC responsible for funding and overseeing the
experiments; the estate of Dr. Lee Edward Farr; and Associated Universities, Inc. (“AUT"). AUl
held a license similar to MIT’s to conduct nuclear medicine trials at the Brookhaven National

12



The Heinrich plaintiffs alleged that the doctors and institutions authorized to practice
nuclear medicine pursuant to the AEC-issued licenses had used terminally-ill patients as
"guin;a pigs” for dangcrous, non-therapeutic medical experiments involving BNCT,
which was at that time an experimental treatment for & form of incurable brain cancer
called glioblastoma multiforme. Specifically, the amended Heinrich complaint alleged
the following:

This action is brought to seek redress from the defendants who were

responsible for using the decedents of plaintiffs and the class they represent as

human guinea pigs, without their consent, in a series of extremely dangerous,

painful and unproven medical experiments for which there was no reasonable
basis to believe that the decedents would receive any therapeutic value.

Laboratory, in Upton, New York, and Dr, Farr conducted research under this license at the
Brookhaven facility. The original Heinrich plaintiffs and putative class members were patients
treated at either of the two facilities, and the named defendants included Mr. Warren, Mr.
Dunham, Dr. Farr, Dr. Sweet, MIT, Mass General, and AUI. On November 16, 1996, the New
York court dismissed the claims against defendants Messrs. Warren and Dunham and substituted
the United States as a defendant. The case was thereafter transferred 1o the United States District
Court for the District of Massachusetts by order dated September 17, 1997. See Heinrjch], 44 F.
Supp. 2d at 410 n.2. Of the four original named plaintiffs, only two proceeded to trial: Evelyn
Heinrich and Henry M. Sienkewicz, Jr., both on behalf of patients who had been treated only at
the MIT reactor,

Dr. Sweet, Mass General, and MIT also claim that a separate indemnity agreement
between the AEC and AUI - covering operations at the Brookhaven National Leboratory —
provides them with indemnification in this matter. However, the government has opted to
reserve argument related to the Brookhaven agreement for a later time, presumably because the
BNCT patients invelved in the litigation that has prompted this suit before the Court of Federal
Claims — Heinrich v. Sweet in U.S. District Court for the District of Massachusetts — were treated
only at MIT. Because the Brookhaven indemnity agreement is not the subject of the dispositive
motions currently before the court, the court only considers the MIT indemnity agreement at this
time.

13
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According to the Heinrich complaint, BNCT involved a two-step process: injecting
a patient with a boron compound (intravenously or via the carotid artery) and thereafter
exposing the patient’s brain to an external source of slow neutron radiation. The
complaint explained that, in theory, BNCT offered a localized and thus desirable
treatment for brain cancer because it was thought at the time that the boron compound
would concentrate in tumor cells rather than healthy cells and, subsequently, the slow
neutron exposure would result in Jethal ionizing radiation to eliminate the tumor cells that
had absorbed the boron. |

The medical trials covered by the Heinrich complaint were divided into two
distinct categories: (1) the experiments in which patients underwent the full BNCT
procedure, which involved the injection of boron (in some form) immediately prior to or
during exposure to slow neutron radiation; and (2) the experiments where patients were
injected with boron, or some other potential neutron capturing substance, but were not
exposed to slow neutron radiation, solely to test the performance of the compound itself
for future BNCT experiments. For both categories of experiments, the gravamen of the
complaint was that:

Defendants never obtained the consent of the plaintiffs’ or the class’ decedents

or of the class members for these radiation and injection experiments. None

of these named victims rior the remainder of the class were advised of the true

naturc of the experiments, the lack of any reasonable medical basis for such

experiments or the excruciating pain and likely death which would occur as a

result of such experiments. Defendants affiratively misled the plaintiffs’ and
class’ decedents by exploiting the decedents’ desperate health condition,

14
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downplaying the nisk of BNCT and grossly overstating the possible health

benefits and, in the case of the injectees who did notreceive BNCT, by failing

to advise them that they were injected with toxic substances. This misconduct

was made worse by the deliberate decision of defendants, acting in concert,

never to advise the decedents during their lifetime or the class, even to this

day, of the true facts of what occurred.

The Heinrich complaint asserted several causes of action: & “Bivens” claim for
deprivation of constitutional rights (Count I); a “fraud-deceit” claim (Count IT); battery
(Count III); intentional infliction of emotional distress (Count IV); strict liability for
inherently dangerous activities (Count V); personal injury caused by exposure to toxic
substances (Count VI); failure to obtain informed consent (Count VII); wrongful death
(Count VIII); crimes against humeanity (Count IX); negligence (Count X); and negligent
misrepresentation (Count XI). As relief, the Heinrich plaintiffs sought “compensation for
pain, suffering and wrongful death of their decedents, for their own pain and suffering,
and for punitive damages to deter defendants from ever again using any human beings,
particularly the terminally il, 2s guinea pigs for scientifically untested and unproven
experimental procedures and to deter defendants from ever using any person for any
medical experiment without first obtaining their informed consent after full and accurate
disclosure.” The claims that were eventually presented to the jury were for two plaintiffs
who had received both the boron injections and radiation therapy: Evelyn Heinrich on

behalf of her husband George Heinrich, and Henry M. Sienkewicz, Jr., on behalf of his

mother Eileen Rose Sienkewicz.

15
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2.  The Nuclear Regulatory Commission’s Refusal to Defend

By letter dated November 8, 1995, MIT’s counsel forwarded a copy of the
Heinrich complaint to the NRC’s Director of Nuclear Reactor Regulation, stating that the
claims raised in the Heinrich sﬁit were “subject to indemnification under Indemnity
Agreement E-39 between the Atomic Energy Commission and MIT . ...” Following an
extensive exchange of correspondence on the issue, Marjorie S, Nordlinger, a staff
attomey in the NRC's Office of the General Counsel, notified MIT's counsel of the
NRC’s opinion that “NRC indemnity should not be invoked in this case” insofar as “the
Price-Anderson liability system did not cast the government as insurer of personal harms
from medical administrations or from medical treatments without informed consent, but
as indemnifier for unexpected but possible public dangers associated with the operation of
nuclear reactors or materials used to fuel them.” As such, the NRC refused to fund MIT's
litigation in the Massachusetts district court. Dr, Sweet received a similar response to his
query in 1999.

3. The Massachusetts District Court’s Ruling on “Public Liability
Action”

During the course of litigation in the district court, MIT filed a motion requesting
partial summary judgment on the applicability of the Price-Anderson Act to its claims.
See Heinrich II1, 62 F. Supp. 2d at 290. In Heinrich 11, the court had ruled that New York

law applied to the plaintiffs’ state law claims, including applicable New York statutes of

16



limitations. In response, in arguing Heinrich 111, MIT contended that because the action
fell within the provisions of the Price-Anderson Act, it was the statute’s choice of law
Tules that should apply, thereby refining the choice of law issue further, Chief Judge
Young agreed with MIT, and before the case could proceed to trial, he deemed it
necessary to address the applicability of the Price-Anderson Act as a threshold matter.’
Chief Judge Young framed the issue as follows:
The determinative issue, therefore, is whether the indemnification agreements
between the Commission and the various private defendants in this action
covered the activities challenged by the Plaintiffs. If they did, the claims of
plaintiffs Heinrich and Sienkewicz would be subject to Massachusetts law

because their decedents were treated in Massachusetts.

Heinrich 111, 62 F. Supp, 2d at 297-298. For the purposes of the litigation before him,

Chief Judge Young held that:

[T]he challenged conduct in the instant litigation . . . is subject to an
indemnification agreement with the United States, There are a variety of
reasons for so holding. First, the available evidence suggests that a valid and
binding indemnification agreement does exist that may eventually be
interpreted to cover the challenged conduct. . . . Second, holding that an
indemnification obligation is in place and that the Act therefore applies does
no harm to the Plaintiffs, Indeed, as will be seen below, it significantly aids
them by preserving some of the state law claims that would otherwise be time-
barred, including a potential claim for punitive damages. Third, it would be

both impractical and inequitable to require the United States to litigate the

7 As obscrved by Chief Judge Young, in accordance with the Erie doctrine, when a federal
court considers “substantive” issues of state Jaw — such as statutes of limitations — the federal

court must follow state law. Heingch II, 49 F. Supp. 2d at 33 (citing Guaranty Trust Co. of N.Y.,
326 U.S. 99, 110 (1945)). In this instance, because Chief Judge Young was deciding the proper
statutes of limitations for the separate New York (Brookhaven) and Massachusetts (MIT) causes
of action, the applicability of the Price-Anderson Act became important.

17
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issue of indemnification at this stage in the proceedings, yet some ruling on the

issue of the applicability of the Act is required before the litigation can

continue, . ‘
Heinrich III, 62 F. Supp. 24 at 298 (emphasis added). In making this ruling, Chief Judge
Young realized that there were significant limitations inherent in his ruling. For example,
although the NRC was arguing that MIT's indemnity agreement did not cover the conduct
alleged by the Heinrich plaintiffs, and the plaintiffs were arguing that the Brookhaven
indemnity agreement would not cover any damages awarded in this case because it
excludes "‘bad faith” and “willful misconduct,” see jd. at 298 n.3, Judge Young held:

Whether these positions tum out to be correct is irrelevant to the present

question which is, simply, whether an indemnification agreement exists that

presumptively applies to the challenged conduct, This Court will not require

the United States to litigate a final determination of the scope of its

indemnification duties priorto establishment, if any, of primary liability on the
part of the private defendants.

1d. (emphasis added). He went on to conclude:

It must be emphasized that this ruling is based only on a preliminary record

and is intended ip no way to bind any subsequent tribunal faced with the task
of determining whether the United States in fact must jndemnify a judgment

rendered against the private defendants. Instead, the Court is simply treating
the question as one of threshold importance: does an indemnification

agreement exist between the United States and the various private defendants
that presumptively applies to the challenged conduct in this litigation? If so,
the Act will apply in this case, regardless of whether or not the indemnification
agreement is later interpreted to reach the conduct of the private defendants.

1d. at 298 (emphasis added).

18
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4. The Massachusetts District Court Trial and Verdict

After the court concluded that the case was properly before it under the Price-
Anderson Act but before trial, the court denied class certification, severed the claims of a
later-added plaintiff named Marc Oddo to proceed as an independent action, and
disrnissed plaintiffs Rosemary Gualtieri on behalf of her father Joseph Mayne and Walter
Carl Van Dyke on behalf of his father Walter Carmen Van Dyke. See Heinrich V, 118 F.
Supp. at 73 n.1. A jury was impaneled in the Heinrich case on September 7, 1999, On
October 15, 1999, at the close of the trial, the jury retumed verdicts for the remaining two
plaintiffs, Evelyn Heinrich and Henry M. Sienkewicz, Jr., against Dr. Sweet and Mass
General for wrongful death and negligence. MIT was found not liable on all claims, and
the United States was dismissed as a defendant pursuant to the "goverﬁmcnt contractor
exception” to the Federal Tort Claims Act, 28 U.S.C. §§ 2671-2680 (2000). In total, the
jury held Dr. Sweet individually liable in the amount of $1,750,000 for the wrongful
death claims, and jointly and severally liable with Mass General in the amount of
$3,000,000 for the negligence claims.

Dr. Sweet’s counse] forwarded the Heinrich jury verdict to the NRC by letter dated
October 20, 1999, indicating, among other things, that “defense counse] are drafting post-
trizl motions which will be filed this week” and that ‘‘[w]e are strongly optimistic that
punitive damages will be eliminated entirely and that the compensatory damages will be

either eliminated or reduced.” During these post-trial proceedings, Dr. Sweet filed his

19
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complaint in this court on May 11, 2000, MIT filed its complaint on May 22, 2000, and

Mass General filed its complaint on July 27, 2001.

The Heinrich court entered judgment in favor of Ms. Heinrich and Mr. Sienkewicz

and against Dr. Sweet and Mass General on Septem‘bef 29, 2000, In so doing, the court
granted post-trial motions made by Dr. Sweet and Mass General for reduction of the jury
verdict for wrongful dcath, and denied Mass General's motion for judgment as a matter of
law on the defense of charitable immunity. On the former issue, the court held that the
plaintiffs’ claims for wrongful death arose in 1961 and, applying the provisions of the
applicable 1961 Massachusetts wrongful death statute, limited plaintiffs’ damages to
$20,000. In its decision denying the defense of charitable immunity, the court stated:

[D)uring the treatment of both Heinrich's and Sienkewicz's decedents, Sweet
had actual knowledge of the imprecision of the localization of the boron
injections to the cancerous brain tissue and the related imprecision of the
neutron radiation, with the result that unacceptably high degrees of radiation
necrosis were occurring in these and other of his patients. In short, Sweet well
knew during his care of these patients that his BNCT treatments were not
helping them, and, in fact, were causing severe side effects unrelated to the
progressive effect of the fatal brain tumors. He pressed ahead anyway,
believing in complete good faith that such experimentation on dying patients
held out hope for other cancer victims. However praiseworthy his goal, his
conduct with respect to the patients involved here was, as the jury found,
negligent.. ..

Heinrich V, 118 F. Supp. 2d at 90-91 (internal citations omitted).

In total, the district court found both Dr. Sweet and Mass General individually

liable in the amount of $40,000 for wrongful death ($20,000 per plaintiff), and jointly and

20
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severally liable in the amount of $750,000 for negligence. On October 23, 2000, the
court stayed execution of the judgments pending appeal, and Dr. Sweet and Mass General
filed their appeal in the U.S, Court of Appeals for the 1st Circuit. Oral argument was held

on May 7, 2002, and the appeal is still pending at this time. Heinrich v. Sweet, No. 00-

2554 (1st Cir. filed Dec. 7, 2000).
II. DISCUSSION

A. Standard of Revie\;v'

Summary judgment is appropriate Where therc are no genuine issues of material
fact and the moving party is entitled to judgment as a matter of law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 247 (1986). Sce Rule 56(c) of the Rules of the Court of
Federa) Claims ("RCFC"). “[T]he mecre cxistence of some alleged ‘facmal dispute
between the parties will not defeat an otherwise properly supported motion for summary
judgment; the requirement is that there be no genuine issue of material fact.” Liberty
Lobby, 477 U.S. at 247-48. In deciding whether summary judgment is appropriate, it is
not the court’s function “to weigh the evidence and determine the truth of the matter but
to determine whether there is a genuine issue for trial.” ]d. at 2489.

Whether or not plaintiffs are entitled to indemnification from the federal
government turns on questions of contract and statutory interpretation that are properly
before this court on motion for summary judgment. Olympus Corp. v. United Stateg, 98

F.3d 1314, 1316 (Fed. Cir. 1996) (holding that “summary judgment is appropriate where
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the sole dispute concerns the proper interpretation of a public contract™); United States v,
Montoya, 827 F.2d 143, 146 (7th Cir. 1987) (holding that statutory interpretation is
something a trial court undertakes as 2 matter of law),

B. Claims for “Public Liability” Under the Price-Anderson Act

Atissuc in this case of first impression is whether the damages awarded to the
Heinrich plaintiffs by the Massachusetts district court - to compensate them for the
harmful radiation exposures they sustained during the BNCT trials — constitute a “public
liability” under the Price-Anderson Act and MIT’s indemnity agreement, for which
plaintiffs are entitled to government indemnification. Piainﬁffs argue that the term
“public liability” encompasses all damages arising from “licensed activities” conducted
at the reactor site — such as the BNCT trials for which MIT secured its license — which
result in harm or death resulting from radiation exposure.

The government counters that the Price-Anderson Act and MIT’s indemnity
agreement do not extend coverage to all damages arising from radiation exposure caused
by licensed activities, because the Price-Anderson Act and indemnity agreement only
provide coverage for those exposures caused when the reactor itself fails to properly

operate in a safe manner.? Both the government and plaintiffs premise their arguments on

' The government has modified its argument over the course of this litigation. In the early

stages of bnefing, the government focused its argument on the jssue of “intent” and its
contention that the Price-Anderson Act only provided coverage for “‘accidents’ and not for
“intentional” acts of radiation exposure. Thus, the government argued that it could not be
responsible for intentional acts of malpractice. In addition, the government argued in jts January
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the plain terms of the Price-Anderson Act and MIT’s indemnity agreement, trade practice,
and the legislative history behind the Price-Anderson Act. Each of their arguments will

be examined in turn.

1. The Term “Public Liability” — as Used in the Price-Anderson
Act and the E-39 Indemnity Agreement — Shall be Glven Its
Plain Meanping
The court begins its inquiry into the meaning of “public liability” by examining the
plain language of the Price-Anderson Act and MIT’s E-39 Indemnity Agreement.’ As

noted above, the Price-Anderson Act defines “public liability” as “any legal liability

12, 2002 motion to dismiss that the term *nuclear incident” had to be read consistently with
another term added to the Act in 1966, “‘extraordinary nuclear occwrence” or “ENO." Because
the definition of ENO referred to “unintentional” damages, the government argued that the words
‘Yncident’ and *‘accident” should be read interchangeably.

At oral argument, however, the govemnment abandoned its “accident” approach and stated
that in order to establish a “public liability,” plaintiffs must establish that the indemnity
provisions only cover “unexpected” radiation exposures resulting from the reactor’s failure to
operate in a safe manner. The government summarized its views as follows:

Congress, of course, did not restrict a nuclear inciden! or occurrence to any one

single happening but, at bortom, what is required is some event, circumstance ofr

condition in which the licensed facility [the reactor] operates in an unexpectedly

unsafe manner, .

Tr. at 8 (emphasis added). The government further clarified its view, that intentional acts can be
covered by the Price-Anderson Act: ‘Now a nuclear incident that is brought about by an
intentional act is covered by Price- Anderson, assuming other requirements of the statute are

met” Tr. at 20. This new position therefore negates the govemment’s earlier arguments related
to the ENO concept.

* Importantly, for the purposes of this motion, the govemment concedes that each of the
plaintiffs falls within the definjtion of “person indemnified,” even though the indemnity
agreement is only with MIT. Therefore, without deciding whether in fact Dr. Sweet apd Mass

Gencral are parties covered by the Price-Anderson Act and indemnity agreement, the court turns
to the core issue.
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arising out of or resulting from e nuclear incident or precautionary evacuation....” 42
U.S.C. § 2014(w). The same definition is echoed in Article I of the E-39 Indemnity
Agreement, which states:

During the period 12:01 A M., June 9, 1958 to 12:01 A.M,, September 6, -
1961, inclusive: “Pubdlic liability™ means any legal liebility arising out of or
resulting from a nuclear incident. ... :

From 12:01 A.M,, September 6, 1961: “Public liability” means any legal
liability arising out of or resulting from e nuclear incident....

*Nuclear incident™ is in turn defined in the same article of both the E-39 Agreement and

the Price-Anderson Act as®

[Alny occurrence or series of occurrences at the location or in the course of

transportation causing bodily injury, sickness, disease, or death, or loss of
or damage to property, or loss of use of property, arising out of or resulting
from the radioactive, toxic, explosive or other hazardous properties of the
radioactive material.

(Emphasis added.)
There is no dispute between the parties that plaintiffs seck indemnification for

damages associated with injuries that arose at the MIT reactor “location.”!® In addition,

19 While the government agrees that the Heinrich plaintiffs’ injuries took place at the
*“location” of the reactor, the government contends that the Jocation of the medical trials was
*irrelevant” to the Heinrich court, and should also be irrelevant 1o this court in discerning the
definition of “occurrence.” The court disagrees, because this court must give meaning to the
language of the Price-Anderson Act, and Congress® inclusion of the phrase “at the location”
cannot be discounted, See United States v. Menasche, 348 U.S. 528, 538-539 (1955) (holding
that it is the Court’s duty to give effect 1o every clause and word of a statute). Moreover, this
limitation in the Price-Anderson Act imposes an important limitation on the scope of this court’s
ruling here. In particular, the government argues that if the court were 10 accept plaintiffs’
argument, it could result in extending Price-Anderson Act coverage to any harm caused by
excessive radiation exposure 8t any nuclear medicine facility in the United States.” This is plainly
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the parties agree that the injuries at issue resulted from the “hazardous properties of the
radicactive material” employed in the BNCT therapy.!! The dispute between the parties
boils down to their differing views on the meaning of the term “occurrence” as it appears
in the definition of “nuclear incident,” because “occurrence” is not definéd in the Price-
Anderson Act or within ﬂnc MIT indemnity agreement.

a. The Plain Meaning of “Occurrence”

Plaintiffs argue that the term “occurrence” is plain on its face and extends to any
occurrence or event at the reactor which results in a radiation-related injury. This, they
argue, includes the injuries suffered by the Heinrich plaintiffs, According to pleaintiffs,
rules of statutory and contract construction compel the court 1o apply the ordinary or
general meaning of “occurrence” to this case. According to plaintiffs, “In ordinary
English usage, an ‘occurrence’ is something that happens, irrespective of cause,” a
meaning that is proffered by virtually all dictionaries. In particular, plaintiff MiT cites

the Merriam-Webster online dictionary, which first defines “occurrence” as “something

that occurs,” and second, as “the action or instance of occurring.” MERRIAM-WEBSTER

not the case under the plain words of the Act.

' In this connection, plaintiffs concede that if the injuries to the Heinrich plaintiffs had been
unrelated to the radiation, but were instead caused by problems with the anesthesia or with the
craniotomies required by the medical protocol, they would not have an indemnification ¢laim.
See Tr. at 63-64. As such, this ruling does not reach any damages suffered by patients who
received boron injections but were not exposed to radiation in the MIT reactor. On the record
before this court, however, it appears that the Heinrich plaintiffs who remained in the litigation

did suffer their injuries by virtue of the radiation phase of the BNCT therapy. S__Q_c'Hi'n_r_i_c);_I, 44
F. Supp. 2d at 410-11.
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COLLEGIATE DICTIONARY (2002), available at http://www.m-w.com/cgi-bin/dictionary.

Memmiam-Webster also provides a list of synonyms for “occurrence™: “event, inciden
yn

episode, and circumstance.” According to plaintiffs, under this generally-acc;:ptcd
definition, each patient’s exposure to the directed radiation at the reactor constituted an
“accurrence” covered by both the Price-Anderson Act and indemnity agreement.

The government challenges plaintiffs’ argument and contends that some
dictionaries define “occurrence™ to include an element of the “unexpected.” In particular,
the government relies on Webster’s New International Dictionary, which states as its third
definition: “Any incident or event, esp. one that happens without being designed or
expected; as, an unusual occurrence.” WEBSTER'S NEW INT'L DICTIONARY (2d Ed.
1943).12

In addition, the government also argues that the word “occurrence” is 8 “term of
art” used throughout in the insurance industry to mean an “unexpected” or “unintended”
consequence, and that the court should therefore construe the term to mirror this
insurance “trade usage” meaning. For support, the government points to varicus treatises
which state that the term “occurrence” has been historically used in the insurance industry
to “specify an unexpected cause of loss,” citing the treatise Couch on Insurance. The

govemment argues that the Heinrich plaintiffs’ injuries were not “unexpected” because

"2 The first and second definitions provided by this source are as follows: “1.2. A casual
meeting; b. That which occurs, esp. adversely. 2. Appearance or happening; as, the occurrence
of a fire,”
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Dr. Sweet and Mass Genefa] had reason to know, even early on in 1he-BNCI‘ trials, that
the BNCT therapy was not yielding any beneficial results, but they nonetheless continued
to radiate patients. Thus, because the harm 1o the patients was “expected,” the
government contends the BNCT trials were not “occurrences” and that.consequen.tly, the
damages arising from those trials did not give rise to “‘public liability.”

Whether this court should take into account evidence of trade usage or custom to
interpret the language of the Price-Anderson Act is guided by well-settled rules of
statutory construction. “Courts presume that Congress expressed its legislative intent
through the ordinary meaning of the words it chose to use, and if the statutory language is
unambiguous, the plain meaning of the words ordinarily is regarded as conclusive.” 111__1;@
TMI, 67 F.3d 1119, 1123 (34 Cir. '1995). In determining whether or.not a particular term
is ambiguous, “The plainness or ambiguity of statutory language is dctéxmined by
reference 1o the language itself, the specific context in which that language is used, and
the broader context of the statute as a whole.” Robinson v. Shell Qil Co:, 519 U.S. 337,
341 (1997). Ordinarily, absent evidence in the Jegislation that Congress intended that a |
commonly-used word should be given a special “trade usage™ meaning, the court should
rely on the ordinary or general meaning of the word. See NORMAN SINGER, STATUTES
AND STATUTORY CONSTRUCTION § 47:29 (West Group 6th ed. 2000) (“A difficulty arises

when a term has both a common and technical meaning, both equally well established. In
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this event, absent contrary legislative intcn‘t, or other manifested meaning, the term is
presumed to have its common meaning.” (Internal citations omitted.)).

Here, application of these principles of construction dictates that the court not look
to the insurance industry definition, but instead rely on the ordinary meaning of the term.
First, there is nothing ambiguous about the word “occurrence.” It has a-well-understood
plain meaning. In addition, the government has not identified — and the court has not
found - anything in the Price-Anderson Act or its legislative history to suggest that
Congress intended for the word “occurrence” to be given a special “trade usage”
meaning,.

The government does not fare any better with its contract construction argument.
It is not disputed that the MIT indemnification agreement does not require the parties to
interpret “occurrence” as a term of art. Therefore, the court may only.look to the trade
usage only if it finds that the word is ambiguous. Whether a contract term is ambiguous
presents a question of law. Fortec Constructors v. United States, 760 F.2d 1288, 1291
(Fed. Cir. 1985). It is well-settled that “extrinsic evidence will not be received to change
the terms of a contract that is clear on its face.” Beta Sys., Inc. v. United States, 838 F.2d
1179, 1183 (Fed. Cir. 1988); Community Heating & Plumbing Co,, Inc. v. Keigg, 987
F.2d 1575, 1578 (Fed. Cir. 1993). “Where a contract is not ambiguous, the wording of

the contract controls its meaning and resort cannot be had to extraneous circumstances or

subjective interpretations to determine such mezning.” Pe. Wallis, Inc nited
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States, 427 F.2d 722, 725 (Ct. Cl. 1970) (citing Duhame v. United States, 119 F. Supp.
192, 195 (Ct. Cl. 1954)).

Guided by these tenets, the court finds that the use of the term “occurrence” in the
MIT indemnification agreement is clear on its face and does not requir.c:the court to resort
to extrinsic evidence. The court finds, after surveying numerous dictionaries on its own,
that “occurrence” is generally defined to mean: “1, The action, fact, or instance of
occurning; 2. Something that takes place.” THE AMERICAN HERITAGE DICTIONARY OF THE
ENGLISH LANGUAGE (4th ed. 2000). Random House defines “occurrence” as “the action,
fact or instance of occurring” and “something that happens: event [or] incident.”
RanNpoM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 1340 (2d ed. 1987). Based on
these definitions, the court finds that in this instance, the term "occurrence” simply means
an “event,” and that the term consequently encompasses the radiation exposures caused
by the BNCT trials conducted at the MIT reactor.

b, “QOccurrence” As a Term of Art

Even if this court were to accept the government’s arguments — that the term
“occurrence™ is a term of art that must be harmonized with the meaning it has been given
by the insurance industry — it would not alter this outcome. On March 5, 2002, this court
ordered the parties to provide more detail regarding the insurance industry's use of the

term “occurrence” in the 1950°s and 1960’s, contemporaneous to the passage of the Price-
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Anderson Act. The briefs filed by the parties in response to that order. dem'ons:t'r"axe that
the term “occurrence” was not at that time 1imitcd to “unexpected” evcms.‘

Citing a number of articles and treatises published around the'time that the Price-
Anderson Act was being debated in Congress, plaintiffs demonstrate that “occurrence
insurance policies” often included “intentional” or “expected” injuries. In fact; Gilbert L.
Bean, an insurance expert who was involved in drafting the standard form
Comprehensive General Liability Policy (“"CGL”) in 1966, explains that it was
understood that the term “occurrence” was broad and covered more .ﬂaan'accidt,;zats, and

therefore the term was virtually always accompenied by explicit restrictions to limit

coverage. See Gilbert L. Bean, The Accident Versus the Qccurrence Concept, INS. L.J.
550, 552 (1959) (describing how the substitution of ““occurrence” for “accident” was
“coupled with an exclusion of intentional injury or damage™); Robert P. Lentz, Additional
Coverages, THE ANNALS OF THE SOC’Y OF CHARTERED PROP. & CASUALTY
UNDERWRITERS 66, 67 (195 8) (explaining that whenever an underwriter substituted
“accurrence” for “caused by accident,” a restricting definition was included, which stated

that the “damage must be unexpected and not intended.”).

¥ The CGL was drafied by members of the insurance industry in order to bring some
uniformity to the Janguage used in policies. See 7A J. APPLEMAN, INSURANCE LAW AND
PRACTICE § 4491 (Berdal ed. 1979). The CGL was first introduced in the 1940's, and was
revised on a large scale in 1966,
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In view of the foregoing, the absence of any such qualiﬁcatiops'in.th‘e Price-
Anderson Act is very telling. It means that in enacting the Price Anderson Act; Congress
understood that using the term “occurrence” without qualification would extend coverage
to all events at federally-licensed reactors resulting in radiation harm. Or altematively, at
the very least, Congress’ lack of qualification regarding the term “occurrence’ means that
Congress intentionally eschewed the trade usage meaning of the worg, and instead chose
to employ the plain meaning.

2. “Nuclear Incidents” Are Not Limited to Radiation Exposures
Caused by Problems with Operation of the Reactor ’

The government argues that even if this court finds that the term “oceurrence”
includes all types of events and includes “expected” harms, plaintiffs still cannot prevail,
" because the Pn'cc-Anderso.n Act limits coverage to liability arising from the reactor not
performing as it should. According to the government, when the term “nuclear incident”
is examined in the broader context of the Price-Anderson Act and its legislative history, it
is plain that Congress intended to provide indemnification solely when the harmful
radiation exposure that causes damage is caused by some failure in the operation of the
reactor itself,4

Plaintiffs counter that there is nothing in the Price-Anderson Act ordn MIT's

license that limits recovery related to those harms that are caused by some problem with

' The government recognizes that Price-Anderson Act liability coverage may extend to
damages caused during the transport of nuclear matenals, but such damages are not at issue here,
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the reactor itself. To the contrary, plaintiffs contend that the Price-Anderson Act extends
coverage for radiation injuries that arise from problems associated with any “licensed
activity.” In the instant case, the MIT license provides not only for the operation of the
MIT reactor, but also for spe:ciﬁc radiation experiments that the federal government
approved: “Experimental facilities are provided for use in neutron diffraction work,
horizontal beam experiments, neutron beam therapy experiments, exponential assembly
experiments, and neutron irradiation studies.” As such, the MIT license not only allows
MIT to operate a nuclear reactor, but also to use the reactor for certain cnumei%té'd
purposes. In such circumstances, plaintiffs argue, harmful radiation exposures caused by
those experiments are covered by the Price-Anderson Act. For the reasons that follow,
the court agrees with plaintiffs.

The Price-Anderson Act, 42 U.S.C. § 2210, provides indemnification for all

licensees, and § 2014(p) provides that, “The term ‘licensed activity’ means ap activity

licensed pursuant to this chapter and covered by the provisions of section 2210(8) of this
title.f’ (Emphasis added.) Given the terms of MIT's license quoted aboire{'gg; supra part
I.B.1,, it is clear that the BNCT trials fell within the category of “licensed activities” at
the MIT reactor, and as such, they fell within the scope of the indemnification provisions.
In this connection, the court is mindful of the fact that Congress debated, then included,

three express exceptions to Jegal liability arising out of, or resulting from, nuclear
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incidents, but did not exclude liability for on-site medical experiments.’s The absence of
an exception for medical experiments conducted at rcacfor sites — such as the BNCT
therapy — is therefore significant,

In addition, the court cannot ignore the fact that before it authorized MIT to use the
reactor for medical experiments, the AEC invested a great deal of forethought-iz_ito how to
protect the public, including patients, from radiation injuries. The AEC required MIT to
supplement its Jicense with details regarding the safety precautions it intended to employ
with respect to the BNCT trials at the reactor site, about which the AEC observéd: “MIT
has submitted data describing the contro] and safety instrumentation and the
administrative procedures relating to the use of the facility for neutron beam therapy
experiments and medical therapy. The instrumentation and procedures appear to provide
adequate protection for the health and safety of the public and personnel participating in
the use of the facility for these purposes.” 23 Fed. Reg. 2232, 2234 (April 4, 1958). The
public “participating in the use of the facility for these purposes,” would include patients.
In the face of this information, AEC still executed the form indemnification agreement,
without creating any special exception for injuries to patients resulting from radiation

exposure during the medical trials.

" The Price-Anderson Act excludes coverage for cleims made under state or federal workers’
compensation acts, for war damages, and for damage 10 property located af the réactor site and
used in connection with the licensed activity. See 42 U.S.C. § 2015(w); S.ReP. No..296,
Ieprinted in 1957 U.S.C.C.A.N. 1803, 1819.
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Moreover, while it is true that in these circumstances the reactor.itself performed
in accordance with the trial specifications - it apparently delivered the radiation to the
sites and in the amounts desired by Dr, Sweet and Mass General during the BNCT trials —
the licensed medical trials failed because the boron did not work in conjunction with the
radiation as the experimenters had hoped it would. At oral argument, plaintiff Mass
General compellingly explained why these injuries are “nuclear incidents” and not simple
malpractice, as asserted by the government:

The reason [the BNCT therapy] didn’t work was because of a basic
assumption that was made, that was hoped for, about the way that this neutron
would work when it did bombard the boron. . .. [Because] the glioblastoma
multiforme is different from normal brain tissue, it doesn’t have the blood-
brain barrier that protects it. So the unique nature of this was, we can deliver
boron by injecting it into the patient and we know it will collect in the tumor,
and it won't collect in the rest of the brain cells. The problem that they found
out, on autopsy afterwards, which js the basis of this claim, was that there was
still too much of it in the blood vessels surrounding the tumor, and it was the
damage to the blood vessels that prevented (BNCT therapy] from working. .
. . It was a misunderstanding of the way that the neutrons from the source
material within the reactor would affect the patients, that was the problem, . .
. [The damage came] from a miscalculation as to the effect of the use of [the
nuclear material] that they thought was going to be safe because of the blood-
brain barrier and because of the unique concept of the boron and collection of
the boron within the tumor tissue. That . . . lack of knowledge was what
directly led to the complications and the damages here and that is as clear, |
think, as can be that it is injury relating directly to use of the reactor.

Tr. at 61-64. And also at oral argument, MIT read from an expert report submitted as
evidence during the Massachusetts district court trial to describe the unexpectedly

dangerous properties of the radiation exposure involved:
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“The third reason [for the failure of these experiments] was the innate
characteristics of the thermal neutron beam itself.” And [the report] goes on
to explain, "The thermal neutron beam peaks at [the surface], whereas the
epithermal beam peaks at about two centimeters.” Basically, it was giving a
much higher dose at the upper regions of the brain. That was part of the
reason they talked about the craniotomy, which was done at MIT, to open the
brain, ... [Y]Jou still had an inherent characteristic of the beam for this type
of experiment, which was not known until you went up there, and you got a
new type of beam at the reactor.

Tr. at 69.

In view of the foregoing, the court finds that the BNCT experiments fall squarely
within the ambit of the license granted to MIT, and thus the harm caused by those
expenments indeed resulted in “nuclear incidents,” This subsequently gives rise to a right
to indemnification under the plain terms of the Price-Anderson Act and the MIT E-39

Indemnity Agreement.

3.  The Legislative History of the Price-Anderson Act Does Not Bar
Indemnification for Plaintiffs

Finally, the govemment's reliance on the Jegislative history of the Price-Anderson
Act 10 support its contention that Congress only intended to provide coverage when
radiation exposure was caused by the reactor failing to operate as intended is misplaced.
While it is no doubt true that Congress' overarching rationale was to provide
indemnification for the damages arising from a Jarge-scale reactor fajlure with the Price-
Anderson Act, it did not limit the availability of indemnnification to such incidents. To the

contrary, the legislative history shows that Congress was fully aware of the unique nature
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of the medical research being conducted at various nuclear reactors sucii‘as MIT’s, but it
did not exclude damages arising from the failure of those experiments from coverage.

The limited Jegislative history on point demonstrates that Congress was concerned
with all of the activities that could expose the American public to the dangerous
properties of radiation, and not just with the Operan'oh of the reactor itself. As the Senate
Conference Report states:

The second definition is of “licensed activity” which means any activity for
which a license is issued, pursuant to the provisions of the act, but for which
the Commission requires financial protection under section 170a [codified at
42 U.S.C. § 2210(a)).

The definition of “nuclear incident” is designed to protect the public

against any form of damages arising from the special dangerous propertjes of

the materials used in the atomic energy program. It includes any damages
which may result from any hazardous property of source, special nuclear, or

byproduct material. 1t includes bodily injury or death, loss of or damage to
property, and loss of use of property. While most incidents will be happenings
which can be pinpointed in time — such as a runaway reactor or an inadvertent
exposure to radiation — it was not thought that an incident would necessarily
have to occur within any relatively short period of time. . . . The occurrence

which is the subject of this definition is that event at the site of the licensed
activity, or activity for which the Commission has entered intg the contract,

which may cause damage . ... The indemnification agreements are intended
to cover damages caused by nuclear incidents for which there may be liability
no matter when the damage is discovered, i.e., even after the end of the
license. Thatis why the definition of “nuclear incident” has the phrase “any
occurrence * * * causing bodily injury, sickness, disease, or death” and why
the definition of “public liability” is tied to “any legal liability arising out of,
or resulting from, a nuclear incident * * *.” '

S.REP. NO. 296, reprinted in 1957 U.S.C.C.AN. 1803, 1817-18 (emphasis added).
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This legislative histoﬁ confirms that Congress intended to extend coverage for
damages caused by radiation associated with any licensed activity, including medical
experiments. Because the BNCT trials were a licensed activity, and because the radiation
used in those experiments was the cause of the Heinrich plaintiffs’ hari'r;s,‘the plaintiffs in
this matter are now entitled to indemnification for the “pubdlic liability"” arising from the
BNCT trials.

C.  Claims for Indemnification of Legal Defense Costs under the Price-
Anderson Act

Having concluded that Dr. Sweet's and Mass General's claims for indemnification
are valid as claims for “public liability,” the court now turns to the additional claim made
by all the plaintiffs ~ Dr. SWeet, Mass General, and MIT — that they are entitled to

‘indeminification from the legal costs of investigating and defending the Heinrich suit in
the Massachusetts district court and the First Circuit Court of Appeals. In particular,
plaintiffs rely on Article 111, paragraph 3 of MIT’s Indemnity Agreemént No. E-39, which
provides:

The Commission agrees to indemnify and hold harmless the licensee and other

- persons indemnified, as their interests may appear, from the reasonable costs of
investigating, settling and defending claims for public liability.
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The government argues that this provision of the indemnity agteements is no
longer a valid, enforceable contract term.!® According to the government, the 1975
Hathaway Amendment excluded legal costs from the layer of indemnity available from
the federal government for any claims not made prior to passage of the amendment, The
government further contends that plaintiffs are not entitled to recovery under the 1988
Price-Anderson Act amendment which reinstated indemnification for-lcgal costs because
the 1988 amendments apply only to public liabilities arising after 1988.

Plaintiffs disagree, and argue that the government has failed to demonstrate how
the 1975 and 1988 amendments took away their right to indemnification for nucléar
incidents that had already occurred but had not yet been discovered at the time each
amendment was enacted. The court must agree.

“[1}t is wel] settled that statutes are presumed to operate prospectively unless
express language in the statute provides otherwise.” Ford v. United States, 33 Fed. Cl.

560, 565 (1995) (citing Bowen v. Georgetown Univ. Hosp,, 488 U.S. 204, 208-09

(1988)). See also United States v. Security Industrial Bank, 459 U.S. 70, 79-80 (1982)

(“The first rule of construction is that legislation must be considered as addressed 1o the

future, not to the past.”) (quoting Union Pac. R. Co. v. Laramie Stock Yards Co., 231

U.S. 190, 199 (1913)). Unless the language of a statute or its legislative history indicate

'* This is actually the government’s second argument against indemnification of legal costs;

its first argument depended upon a favorable outcome in the overall public lisbility
determination, and as such, is moot.

38



N
: /\\:

otherwise, a statute is to be applied prospectively. People of the State of Cal. ex rel. Dept.

of Transp. v. United States, 27 Fed. CI. 130, 138 (1992). This presumption against

statutory retroactivity is especially strong where the newly-passed provisions might affect
contractual rights, for which stability and predictability are important features. See
Security Industrial Bank, 459 U.S. at 79-82 (1982). The Federal Circuit has adopted the
following standard: “absent specific direction to the contrary, a new statute applies only
prospectively because such a position ‘has the benefit of faimness and common sense.”™

Wilson v. United States, 917 F.2d 529, 537 (Fed, Cir. 1990),

Both parties recognize that the Hathaway Amendment modifies ¢ertain sections of
the Price-Anderson Act in order to exclude indemnification from lege] costs. In
particular, Congress withdrew the authority for Article 111, paragraph 3 of the standard
form indemnity agreement upon which MIT’s E-35 agreement was based. As described

in the Federal Repister:

[A]ithough the cost of investigating and settling liability claims and defending
suits for damages is retained as part of financial protection, i.e., both primary
and secondary insurance, the final rule modifies certain sections of 10 C.F.R.
Part 140 in conformance with Pub. L. 94-197 to exclude these costs from
government indemnity.

49 Fed. Reg. 11,146, 11,148 (March 26, 1984). While the NRC's regulations were
accordingly changed ~ requiring a change in the standard form indemnity agreements

applicable to nonprofit educational licensees — there was no indication that Congress
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intended to alter existing indemnity agreements such as the E-39 agreement between the
AEC/NRC and MIT. Both parties agree that MIT's agreement was never amended.

The government argues that despite this failure to amend the E-39 agreement,
however, it was amended “by operation of law” because in Article V.of the indc}rmity
agreement, the parties had agreed that they would “enter into appropriate amendments of
this agreement to the extent that such amendments are required pursuant to-the Atomic
Energy Act of 1954, as amended, or licenses, regulations, or orders of the Commission.”
The government supports this proposition with case law indicating that contracts in
conflict with statutes must be declared void. See, e.g., Urban Data Sys., Inc. v, United
States, 699 F.2d 1147 (Fed. Cir. 1983),

The court disagrees with the government, and finds that the 1975 Hathaway
Amendment did not alter the contractual relationship between MIT and the NRC. There
is nothing in the terms of the new regulation that required that existing agreements be
modified; as quoted above, in Article V of the indemnity agreement MIT agreed th.at it
would “enter into appropriate amendments of this agreement to the extent that such
amendments are required.” Yet apparently the government did not act in the wake of the
Hathaway Amendment 10 modify the agreemer-mt, nor did it demand that MIT do so. In
fact, while the E-39 agreement was indeed modified three times between 1975 and 1988,
none of these amendments contained the provisions the government is now asking this

court to impute into the contract as 2 matter of law. Furthermore, according to plaintiffs,
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the latest amendment to the agreement, effective July 1, 1989, added 2 ne‘w provision to - '_“;
the E-39 agreement establishing that indemnity is to include “such legal costs of the ' g :
licensee as are approved by the Commission.” At the time, the NRC cleaﬂ): beiieved that
indemnity of legal costs was still a feature of the E-39 agreement. As such, this court is
not inclined to conclude otherwise."”
The court also rejects the government’s argument concerning the effect of the 1988
amendments. The 1988 legislation amended the Price-Anderson Act to once again
include “such legal costs of the licensee as are approved by the Commission,” effective
through August 1, 2002. Pub. L. 100-408, § 8, 102 Stat. 1074 (42 U.S.C. § 2014(k)
(1989)). However, according to the government, because those amendments apply only
“with respect to nuclear incidents occurring on or after” the effective date of the
amendments — August 20, 1988 — the allegations made herein by MIT, Mass General, and
Dr. Sweet are not covered.
Because this court has found that the 1975 Hathaway Amendment did not remove
plaintiffs’ rights to indemnity for the “nuclear incidents™ that occurred at the MIT reactor
in the 1950's and 1960’s, the court also holds that these rights to indemnity were not

altered by the 1988 amendments which reinstated the right to indemnification for legal

' This holding, like the court’s holdihg regarding the existence of a ‘'nuclear incident," is
supported by legislative history. According to Congress, the financial protection provisions of
the Price-Anderson Act were “'to run for the life of the license,”” and were designed “1o cover the

incident occurring during the period of the license.” See S. REP. N0, 296, reprinted.in 1957
U.S.C.C.AN. at 1811, 1822,
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costs associated with incidents occurring after August 20, 1988. In effect, through this
series of amendments, Congress only removed indemnity for “nuclear incidents” that

occurred between 1975 and 1988, but did not affect the rights of parties concerning pre-

1975 incidents, unless their express indemnity agreements specified otherwise, which
MIT's did not. This reading is validated by another provision of the 1988 amendment
legislation: § 3 revised § 170(k) of the AEA to provide financial protection for nonprofit
educational institutions “with respect to Jicenses issued between August 30, 1954, and
August1,2002.” Pub. L. 100-408, § 3, 102 Stat. 1067 (42 U.S.C. § 2110(k)). |

For all these reasons, the court finds no indication that Congress intended to create
a gap in coverage for legal costs between 1975 and 1988, Accordingly, the court holds
thet by the plain terms of the amendments, MIT's, Mass General’s, and Dr. Sweet's
claims for indemnification from the defense costs arising from the Hejnrich litigation —
which focuses on claims dating back to the 1950°s and 1960's — were not abrogated by
operation of the statutory amendments.

For the first time in its May 25, 2001 reply brief, the government raised an
alternative argument that the government's obligation to indemnify plaintiffs for defense
costs was not triggered unti] the Heinrich plaintiffs’ claims were in litigation and Dr.
Sweet, Mass General, and MIT had individually accrued $250,000 in Jegal costs.
According to the governmen, this is the proper interpretation of Article 1I], paragraphs 3

and 4, of the E-39 indemnity agreement. The government argues that plaintiff MIT has
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concedéd this point by making the following statement in paragraph 49 of its-complaint:
“MIT's satisfaction of the first $250,000 of reasonable costs triggers the government’s
obligation to indemnify MIT.” Again, the court must disagree with the government’s
conclusion.

It is true that each plaintiff would never have had a claim for legal defense costs in
the event its legal fees totaled less than $250,000, but the accrual of 8250,-061 in defense
costs cannot be interpreted to be the trigger of the govermnment’s obligation to defend.
This would lead to an absurd result, keying plaintiffs’ legal right to indemnification for
defense costs to, for example, the vagaries of law firm billing practices and courts’
litigation schedules. While the accrual of more than $250,000 in legal defense costs is
certainly the condition precedent to a claim being made for indemnity from the federal
government under the Price-Anderson Act, the date on which a party hits the $250,000
1ally cannot be the triggering event dictating whether or not that party has right to
indemnification. In this case, plaintiffs had 2 pre-existing, contracted-for right to
indemnification for their legal costs in excess of $250,000 for “nuclear incidents™ that
occurred in the early 1960°s.

Further, the government’s final attempt to defeat liébility by contending that
“plaintiffs have not and cannot persuasively demonstrate that application of the Hathaway
amendment to exclude their indemnity claims for defense costs disnipts ‘settled

expectations’ in any specific regard,” is also unpersuasive, MIT, in its brief, argues that
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under well-settled contract principles, MIT reasonably expected that thc;govemmeﬁt’s
indemnification obligations would always be governed by its agreement with the

government and the statute in effect at the time it entered into that agreement, and the

court agrees. See United States v. Winstar Corp., 518 U.S. 839, 895 (1996) (“when the
United States enters into contract relations, its rights and duties therein are governed
generally by the law applicable to contracts between private individuals.”) MIT secured
its license from the AEC in 1958, and subsequently entered into the reqx;ired‘indEmnity
agreement with the government in order to conduct experiments at its reactor that would
have been impossible to conduct in the absence of the government’s promised
contribution in the event of a nuclear incident. In the early 1960's, Dr. Sweet conducted
his BNCT research, but it was not until 1995 that the Heinrich plaintiffs discovered the
relationship between their injuries and the experiments, when the President’s Advisory
Committee on Buman Radiation Experiments disclosed the true nature of the BNCT
trials. The government’s suggcsiion that MIT would have conducted these experiments
in the absence of federal indemnification is unconvincing.

For all these reasons, the court rejects the government'’s reconstruction of the
Price-Anderson Act’s indemnity provisions, and holds that MIT, Mass General, and Dr.
Sweet are entitled to indemnification of the investigation and defense costs generated by

the Heinrich Jitigation.
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D.  Plaintiffs’ Claims for Declaratory Relief

The government has moved to dismiss plaintiffs’ claim for declaratory relief
conceming-their liabilities under the Price-Anderson Act. Plaintiffs are seeking a
judgment declaring the rights and liabilities of the parties under the MIT indemnity
agreement, and declaring that the United States is obligated to indemnify the plaintiffs
named herein from any claims brought by or on behalf of other patients who received
BNCT at MIT.

The govemnment correctly states that the Court of Federal Claims generally does
not "have the general equitable powers of a district court, to grant prospective relief.”

Bowen v. Massachusetts, 487 U.S. 879, 905 (1988). Nor does the Declaratory Judgment

Act vest this court with jurisdiction to award the type of relief desired by plaintiffs. See

United States v. King, 395 U.S. 1, 5 (1969) (“There is not a single indication in the

Declaratory Judgment Act or its history that Congress, in passing that Act, intended to
give the Court of Claims an expanded jurisdiction that had been denied to it for nearly a
century.”).

While plaintiffs have correctly argued that this court has the power to grant
declaratory relief in certain narrow circumstances, those circumstances are.not present

here. This court has the authority to grant prospective relief only when such relief is “tied

and subordinate to a money award.” McKeel v. Islamic Republic of Iran, 722 F.2d 582,
591 (9th Cir. 1983); Schweiger Constr. Co.. Inc. v. United States, 49 Fed. Cl. 188, 207
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(2001) (“The court may also issue declaratory ru)ings_that are ‘incident of and'collateral
to’ a money judgment.”) (citing James v. Caldera, 159 F.3d 573, 580-81 (Fed. Cir.
1998)). The court’s straightforward holding today — that pursuant to the E-39 indemnity
agreement, the federal government is oﬁligatcd to indemnify MIT, Mass General, and Dr.
Sweet for their public liabilities and legal defense costs related to the Heinrich litigation —
is binding and precedential. Any claim for indemnification arising from other
experiments must be separately evaluated.!® The court therefore concludes that
declaratory relief is inappropriate in this instance,
III. CONCLUSION

For the foregoing reasoﬁs, the government’s motion to dismiss plaintiffs’ claims
for declaratory relief is GRANTED and its motion for partial summary judgment as 1o
the indemnification claims made by all three plaingiffs is DENIED. The court will

contact the parties within the next fourteen days tp set a schedule t steps in this

litigation.
ﬂ
v /.

N}.Ncy B. HRESTONE
Judge

' Plaintiffs request declaratory relief becsuse at the time they filed their complaints in the
Count of Federal Claims, they alleged that there was a series of patients similarly treated and
injured, all of whom could possibly pursue litigation identical to the Heinrich litigation.
However at oral argument, plaintiffs conceded that the potential for the filing of similar svits has
diminished considerably, in light of the Massachusetts district court's denial of the Heinrich
plaintiffs’ motion for class centification, and the expiration of the applicable three-year statute of
limitations since the discovery of the nature of the BNCT trials.
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AND ADIUDICATORY MATERIAL: LIMITED TO
NRC UNLESS COMMISSION DETERMINES
OTHERWISE

The purpose of this memorandum is to update the
status of Massachusetts Institute _of Technology v

United States  and Dr. William M. Sweet v, United
Swuates.  lawsuits secking  Price-Anderson  payments
uvnder an indemmification agreement between NRC
(successar to ALC)Y and M.LT., licensee of a rescarch
reactor.

Summan-

M.IT and Dr. William Sweet are currently suing the
United States for Price-Anderson indemnification in the
United States Court of Federal Claims.  They seck
pavment for any liabilities found apainst them in
Heinrich _v. Sweet, a federal district court lawsuit
secking damages from experimental boron neutron
capture therapy (BNCT), and in any other lawsuits with
similar BNCT claims already filed (we know of one) or
to be filed. BNCT is a medical therapy which uses
boron injections to protect healthy tissue, and thus to
izolate the lethal eflects of administering a direct beam
of radiation from a reactor 1o kill only cancerous cells.
BNCT underlyving the Heinrich claims was conducted
in part by Dr. Sweet on brain cancer patients using a
beam at M.LT s reactor in the 1950's and early 1960's.

M.IT. and Dr. Sweet seck NRC reimburscment of
damages judgmens and incurred legal costs.

A final judgment was entered by the District Court in
Heinrich recently, and the deadline for appeals is not
until January. The verdicts, as they now stand, are
against only the Massachuselts General Hospital and
Dr. Sweet and total $830,000. The combined lega) fees
of MLT. for its successful defense along with those of
Dr. Sweet will substantially exceed one million dollars
and perhaps even two million dollars,

We are rcpresented in court by the Department of
Justice. We are working with DOJ counsel to present,
with respect to at least a portion of the claims, legal
arguments asserting the court's lack of jurisdiction and
prudential arguments relating to plaimifi’s failures to
detail their claims and seek resolution beforc the
Commission, Our overarching substantive defense is
that damapes for radiological medical therapy,
delivered as prescribed and without incident, are not
within the coverage of the Price-Anderson Act cven
though the radiation emanated from an indemnified
licensee’s reactor, This position relies in larpe measure
on the lack of any indication that Congress intended to
extend the Price-Anderson protections to what are in
cffect claims of medical malpractice, and on various
indications that Conpgress intended otherwise.

If the court should disagree, we have available back-up
arguments with the potential to reduce the damapes
substantially if not entirely. Wc may be able to argue,
for example, that significant portions of the underlying
tort claim relate to non-radiological related injuries
from actions in the Massachusetts General Hospital. In
addition, the precise terms of the Price-Anderson Act,
read technically, may well preclude or significantly
diminish claims for legal expenscs.

Below, this paper pives a detailed background of the
Heinrich litigation, the lawsuits we face in the Claims
Coun, and the Price-Anderson questions at stake. In
addition, thc paper touches on some practical
considerations. For instance, *1129 while the Price-
Andersen statute itself does not indicate how the NRC
(or DOE) should pav indemnification claims found
valid by the agency or by 8 court, the paper points 1o
legislative history supporting a view that sums may be
paid out of an agency’s existing appropriations, but
where existing funds are unavailable for the purpose,
the agency is to seek an appropriation from Congress.
If Congress fails 10 appropriatc thc funds, the
legislative history' indicates that funds should come i

.Office of the General Counsel, U.S. Nuclear Regulatory Commission
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from the so-called “judgment fund,” which is used to
pay peneral government liabilities unaccounted for
elsewhere in law,

The paper also notes additional cases in which the
United States is not a named defendant but where, if the
plaintifls prevail, Price-Anderson claims likely will be
brought to the NRC. We are considering and will
consult with NRR and NMSS whether in light of the

increase we are experiencing in Price-Anderson

litipation and the issues being presented, we should
propose any additional recommendations or amplify
any existing recommendations for legislative action, for
cxample to deal with legal costs, punitive damages, or
funding.

Background

The Commission has long since had notice of the
initiation in 1995 of the Heinrich v. Sweet lawsuit
against M.LL.T. and Boston neurosurgeon Dr. William
Sweel,  Massachusetts  General  Hospital  (Mass
Givneral). and others for damages resulting from baron
neutron capture therapy (BNCT) trials 1. The BNCT
trials had been performed some thirty-odd vears carlier
on paticnts suflering from late-stage brain cancer. The
trials took place at the Brookhaven and MULT. reactors,
with Mass General also delivering boron injections
unaccompanicd by radiation.  NRC's interest and
subsequent invalvement result solely from use of the
heensed M1 T. reactor for irradiation of some of the
patients. 2

The Commission received more recent notice of two
lawsuits against the United States filed in the Coun of
Federal Claims secking  indemnification for  lepal
defense costs incurred in Heinrich v, Sweet and
declaratory reliet for any public liability incurred based
on the BNCT trials. Sec SECY-00-128 &
SECY-00-136. In addition, OGC has on occasion
discussed the siatus of these proceedings informally
with Commissioners' stafif members.

On August 35, 2000, in collaboration with our oflice,
the Depanment of Justice filed answers to the two
Claims Court complaints against the United States. A
staws conference was recently held by the Claims
Count judge who consolidated the two cases. At that
ume she sct a briefing schedule making the
government’s initial brief on threshold legal issues due
on December 22, 2000. Thus, it seemed  that this
would be an appropriate time to send the Commission a
review of the background, a discussion of the issues

and an explanation of our approach to these cases.
Discussion:

A. Status of Lawsuit Underlving MIT's and
Sweet's Actions Seeking Indemnification from NRC

By early fall 1999, all but 1wo of the original
Heinrich v. Sweet plaintiffs had fallen by the wayside
due to impermissibly late filing, failures to state
cognizable claims, and the like. The two remaining
plaintiffs were relatives or estates of George Heinrich
and Eileen Sienkewicz. An interesting quirk of the
case is that those plaintiffs were able 1o survive &
statute of limitations bar on at least some claims only
because M.LT,, a defendant, had successfully asserted
over the objection of the plaintifls that the lawsuit arose
under federal law, the Price-Anderson Act, and was
thus triahle in federal district court in Massachusetts.
In agrecing with MIT. on Pricc-Anderson's
applicability, the district court judge described his
ruling as a necessary preliminary matter, hut he
expresslv rendered it without prejudice to  any
subsequent dispute between NRC and M.LT. reparding
whether federal indemnity was owed. This decision
had the practical effect of bringing plaintiffs Heinrich
and Sienkewicz under Massachusetts law where the
time bhar was less favorable (o defendants (including
A/17.s than the New York law which applied to the
others.

In commenting on M.I.T.'s paradoxical position,
the judge noted that M.1.T. chose to risk exposure to
potential damages in the instant case in order to protect
its ability to seck U.S. indemnification for lepal costs
already incurred by MLT., as well as damages and
costs in any potential lawsuits alleging radiation injury
from similar uses of M.1.T.'s reactor. Our ofticc had
previously informed MIT. of our view that the
indemnification accorded them under Price-Anderson
did not cover their liability in the circumstances at issue
here -- i.e., where the alleged harms were not even
claimed to result from an accident or {ault in the reactor
or problem related to reactor operation. The radiation
doses, as prescribed by the patients’ physician for
treatment of their condition as he had diagnosed it,
caused the patients' injuries, to the extent they suffered
radiation injuries at all. 3

The Massachusetts plaintifis tried their case for
wrongful death, negligence, elc. 1o 2 jury in the United
States District Court in Boston. Their theory of the case

Office of the General Counsel, U.S. Nuclear Regulatory Commission
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was that defendants had joimly participated in
experiments on Heinrich and Seinkewicz, or in other
words, had engaged in a course of treatment that the
defendanis knew or should #1130 have known had no
realistic therapeutic value and that caused plaintifis’
decedents pain and death. The defendants had done so,
allegedly, by wrongfully putting their interest in
acquiring research data ahead of the well being of their
paticnts.  Moreover, the plaintifts maintained, the
defendants had not sdvised the subjects of their
experiments of the true facts so that any consent given
was uninformed and thus negated.

Late in October, 1999, the jury in Heinrich v.
Sweet brought in money verdicts against Mass General
and that hospital's emplovee Dr. Swect jointly as
follows: On Heinrich's claim: $230,000 for negligence
and $250,000 for wrongful death, and on Sienkewicz's
claim $500,000 for necglipence and $2 million for
wrongful death.  The jury also awarded punitive
damoges separately against Dr. Sweet and Mass
General. For Heinrich, the punitive damages assessed
apoinst Sweet were $750,000 and against Mass
General $1,250,000 for a total of $2 million. For
Seinkewicz, the punitive damages otaled $3 million --
$2 million from Mass General and $1 million from Dr,
Sweet.

" The jury found apainst plaintifls and in favor of

Mass General and Dr. Sweet on the claims of lack of

consent. As the judpe later explained it, they found that
the paticats were informed that the treatment was risky
and uncenain. (The concealment of the doctor's greater
mterest in the outcome of the experiment which had
governed his decision 1o proceed in the face of the risks
had played a separate legal role in 1olling the statute of
limitations for fraudulent concealment). The jury found
in favor of ML T on the lack of consent ¢laim as well as
all other claims that had been brought against M1LT..

Motions filed shortly after the verdict by
defendants Mass General and Sweet to climinate or
reduce the damages remained undecided for nearly a
vear. No final judgment had been rendered at the time
(last summer) when Dr. Sweet and M.LT. filed their
suits against the United States seeking indemnification.

On September 29, 2000, the District Court judge
in Heinrich v. Sweet issued judgment. With obvious
tegrel. the judge agreed with an argument made by
defendants Dr. Sweet and Mass General that the 1961
Massachusents wrongful death statute in place at the
time the BNCT claims arose governed the substantive

rights of the parties and, accordingly, the jury's verdicts
could not stand &s to wrongful death and punitive
damapes. Under the applicable wrongful death stawte,
damages were not to exceed $20,000 per defendant,
Consistent with that decision, Heinrich's recovery for
wrongful death was reduced 1o $40,000, (20,000 each
from Sweet and Mass General). Heinrich also retained
the negligence award of $250,000 as originally
decided, for the total sum of $290,000. Sicnkewicz's
recovery was likewise reduced 1o $20,000 each from
Sweet and Mass Genera! plus the original negligence
award of $500,000, for a total sum of $540,000. Both
plaintifis were also awarded statutory interest from the
date of judgment and costs. The plaintifis sought
reconsideration of the reduction of the verdicl
however, the judge reaffirmed the judgment in a one
and a half line final order, now the final judgment,
issued November 7. 2000.

Any appeal of the final decision or interlocutory
decisions on which it was based will be duc in the
United States Cournt of Appeals for the First Circuit on
January 8, 2001. 4

B. The MIT and Dr. Sweet Lawsuits for U.S.
indemnification Under Price Anderson

Notwithstanding that at the time of their filing
there was no final judgment against any defendant in
Heinrich v, Sweet, both plaintiffs sued the United
States in the Court of Federal Claims based on that
lawsuit, M.LT. sued for indemnification from the legal
casts that it had incurred in defending apainst the
claims in Heinrich v, Sweet, which (as of June, 2000) it
sel as “presently in excess of one million ($1,000,000.)
M.LT. also sought a declaratory judgment that MLLT,
has a right to be indemnified against the rcasonable
costs of investipating and defending apainst the claims
already asserted and against any future public liability
arising out of the BNCT clinical trials,

Dr. Sweet also brought suit for his alrcady-
incurred legal costs ("not less than $336,498.96) and
any future costs in defending against liability on any

" claim brought in consequence of the BNCT clinical

trials at Brookhaven or MIT and for any amount for
which be may be or may become liable in the Heinrich
action or any polential lawsuit based on the BNCT
clinical trials st ejther site. For example, there is
alrcady a lawsuit by an additional plainuff, Oddo,
alleging that his discovery of the basis of his claim was
more recent and that thercfore the stattory  limitations
period had not run. The federal distriet court refused to- -
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consolidale the Oddo action with Heinnch v, Sweet
because it came too late in those proceedings .

The Depantment of Justice (Civil Division,
Commercial Branch), supported by OGC, is defending
both lawsuits in the Claims Court. The government
has filed answers to the Sweet and M.1.T. complaints.
As an outcome of a status conference with the judge,
the government soon will soon be filing 2 brief (due on
December 22) with threshold arguments on Claims
Court jurisdiction, exhaustion of administrative
remedies, and the scope of coverage of the NRC's
indemnification agreement with M.LT.,

*1131 C. Defenses
Our discussion here will not be exhaustive, but
will present the main questions that likely will arise in

the Claims Court lawsuits.

1 The Cascs were Prematurely Brought 1o the
Count of Federal Claims

JURISDICTION

As we have noted previously, at the time of filing
-there had been no judpment entered against MU1LT. or
Dr. Sweet, Both  phintifls  sought  declaratory
judgments that the United States would be bound to
indemnmify them from any damages for which they
would be held liable. However, relief in the form of
declaratory judgment 15 generally unavailable in the
Court of Federal Claims.  Although specific money
judgements were since entered in Heinrich, those
Judgments may soon become subject to appeals and
cross-appeals in the United States Court of Appeals for
the First Circuit, and thus arc not vet final. Even aside
from the actual money claims made by Dr. Sweet and
MIT., there remain requests for declaratory judgments
indemnifying Sweet and M.LT. in future cases. It is
highly doubtful that the Claims Court is empowered 1o
render prospective relief of this kind.

EXHAUSTION

We are considering defenscs based on the Jack of
cxhaustion of administrative remedies. Because the
NRC lacks a mandatory administrative process 1o seek
indemnification and because Congress provided none,
we cannot raise a failure to exhavst remedies as an
absolute jurisdictional bar, but it might be possible 10
persuade the Count that for prudential reasons it should
send the plaintiffs first 1o the NRC with their

indemnification claims.  This would allow the
Commission to pass on both the lcgal and factual
sufticiency of the indemnification claims. This could
prove a litigating advantage, ultimatelv, because
reviewing courts likely would defer 10 reasonahlc
Commission decisions.

Both plaintiffs seek legal fees in addition to
payment of the judgments against them. However, the
Commission has noted that under Section 170k of the
Alomic Energy Act, as applicable at the time of the
events at issue and today, legal fees are payable, if at
all, only efter the educational reactor licensee has paid
out $250,000 in “public liabilitv" damages. Sec In the
Matter of the Regents of the University of California at
Los Anpeles, CLI-97-6, 45 NRC 358, 363 n.3 (1997).
5 M.LT. has given the Commission no represcntation
that it has paid anv damages at all, or that it is
responsible for any such damages, fet alone $250,000
in public liability damages. By the applicable statutory
terms, public liability damages do not include legal
costs

In any event, only legal fees "as are approved by
the Commission” arc pavable, and nonc has been
suhmitted for Commission approval. Sec Atlomic
Energy Act §170k(1), 42 U.S.C. § 2210(k)(1).

2. Merits Defenses

Our threshold and primary defense is that the
Price-Anderson Act does not apply to either casc at
bar. This is so because the Price-Anderson Act is
called into play as the result of a "nuclear incident,” and
injury from BNCT is not a "nuclear incident® under the
Act. 6 We apree that Congress intended a broad
definition of nuclear incident which would include all
manner  of intended and unintended  accidents,
malfunctions and the like resulting in radiological
damage including expected or unexpected radiological
harms from planned or unplanned events involved in
the nuclear energy fuel cycle. Nonctheless, in our
view, Congress never contemplated streiching the
definition so far as to requirc government liability for
harms dircctly  attributable the diagnoses and
prescriptions determined by physicians to  be
appropriate for their patients.

Unfortunately, our conclusion can be disputed
under the Price-Anderson Act's wording by focusing
on the word "occurrence” and assuming that its most
minimal meaning, j.e., anything and eventhing that
takes place, is the controlling definition. Under that--
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formulation, “nuclear incident” includes any
radiological damage whatsoever, if it resulied from the
hazardous propenties of source, special nuclear or
byproduct material.

On the other hand, the term "occurrence” can be
understood 10 mean that something of an unusual or
unexpected nawure takes place. Under that
understanding, for there 10 be a nuclear incident there
must be something out of the routine. And the incident
should be within the contemplation of the statute as a
whole, which addressed the nuclear energy industry.
Lepislative historv stronglyv suggests, and subsequent
legal writers have stated, that the Joint Committee on
Atomic Energy had in mind and the drafiers of the
Price-Anderson Act consistently used the word *1132
“incident” in the sense of "accident.”. See, e g., Trosten
and England. "Waiving Defenses: A New Approach to
Protecting the Public Against Financial Loss from Use
of Atomic Encrgy,” Fed. Bar J. 27:27:36 n.6, Winter
(1967).

M.IT. argues that it is indemnificd by NRC from
hability for anv radiological harm where the radioactive
materials come from its licensed reactor.  We
responded to MLT. from the outset that we would
agree. that the indemnification would be required it 2
patiert  undergoing treatment were harmed by a
malfunciion of the reactor, by the reactor's failing 1o
deliver the prescribed dosage or some like incident
related 1o the reactor's perfonmance. On the other hand,
just as the NRC has never believed that its regulatory
role  over radio-pharmaceuticals  extends o0 a
physician's  diagnosis  or  prescribed  therapeutic
mcasures, we do not believe that our regpulatory
authority -- and with it our indemnification or liahility
-- should or was cver intended to cover, or insulate
from responsibility, physicians  within  the close
conlines of the physician- patient relationship.

In persuading a cournt of the reasonableness of our
position on the meaning of the statutory language we
can muster support from the failure of the Congress
ever to discuss medical treatment liabilities in the
hundreds of pages of Price-Anderson legislative history
and from the focus on accidents or unexpected harms
from reactor operation, as well as from
contemporancous and later references to the Joimt
Committee on Atomic Energy’s use of the word
incident 10 avoid the usc of the word “accident.” We
can also point fo the overwhelming expressed
conviction of the legislators that the likelihood of a
qualifving incident was so small that the Act might

never need to be called upon - - a position totally
inconsistent with an interprelation that included the
injurious results of medical mistake or malpraclice. The
enacting legislators' concerns over excessive exposure
of the Federal treasury would have also been
inconsistent with their extending coverage to any harm
to patients resulting from medical use of radioactive
matenials. 7

Finally, there is some judicial support for our
position that the Price-Anderson Act does not cover
medical malpractice-tvpe claims, but only radiation
mjuries arising out of the nuclear energy (fuel cycle)
program. See, e.g., Acuna v. Brown & Root, Inc., 200
F.3d 335, 340 (5th Cir. 2000).

3. lssues That Anse If Tt Is Found That Therc
Was a Nuclear Incident

The judge would have to grapple with many
interesting and diflicult questions which would arise in
this case were she to accept plaintiffs’ construction of
“nuclear incident™ as including anything that happencd
and resulted in radiological harm:

How many nueclear incidents are there? This
matiers in adhering to the statutory scheme because, for
example, there is a $250,000 threshold for liability
pavments (and $500,000,000 liability limit) for cach
incident. We know of nothing in the Price-Anderson
Act that would help elucidate how we or a court should
analvze whether scparate cases of medical error are for
Price-Anderson  purposes discrete incidents or a
common incident.

As a technical matter, was the radiation that
emanated from the M.I.T. reactor the cause of injury?
According to Heinrich's district court complaint, unlike
conventional radiation therapy, BNCT used an
"allegedly benign external source of encrgy, slow
neutrons, which become lethal only when captured by
substances introduced into the tissues of the tumor."
Thus, it may well be said that the injury was caused by
the boron, or framed differently, that the benign
external source of encrgy which were converied 10 the
uses that caused the damage were nol  “hazardous
properties” from which the Price-Anderson Act sought
1o protect the general public. .

Are the damages for pain inflicted by boron
injections away from the nuclear facilin' separable
Jrom the damages for the results of treatment at the

Office of the General Counsel, U.S. Nuclear Regulatory Commission



~

DOC-NO: OGC-1035, SUb. . T: STATUS OF LITIGATION IN THE CO. . OF FEDERAL Page 6
CLAIMS FOR SUMS ALLEGEDLY OWED UNDER THE PRICE-ANDERSON ACT (UPDATE OF

SECY-00-128 & SECY-00-136), 12/06/2000

MIT. reactor? 1f not, there will be considerable
difficulty in determining to what extent thev are pavable
under Price-Anderson.

These questions, and others, demonstrate that
stretching the outer limits of the term "nuclear incident”
to include the circumstances of the matters before us
results in a2 "bad fit." This result supponts our view
derived {rom extensive review of the lepislative records
that Congress never contemplated this stretch and thus
made no effort 10 address it.

D. Policv Considerations

As government lawyers, we understandably tend
to defend vigorously against lawsuits demanding
significant sums of money from the United States
Treusury. The Commission, too, must be careful about
outhorizing cxpenditures of government money. See
Regents of the Universin of California. CLI-97-6, 45
NRC a1 362, This 1s especially true when we believe
that a reasonable interpretation of the Atomic Energy
Act precludes pavment.  Thus, the Commission did not
hesitate 10 deny the University of California’s request
for legal fees under the Price-Anderson Act in
CLI-97-6 *1133 based on our recommendation that
the Act. reasonably read, did net permit such pavments.

Here. though. as we suggested above, we cannot
sav that there is no ambiguity in the statutory language.
While there are additional plaintifis already secking
damages for BNCT, the total sums currently at stake
would likely not exceed a few million dollars. And a
concern could arisc out of the NRC's seeming to back
away frorm indemnification commilments -- j.c., some
might see a chilling eflecet on medical research.
Morceover, it could be arpucd that because ML T, is the
only reactor that currently holds an Atomic Energy Act
104 licensce for both research and operation for medical
use, this wpe of case would be unlikely to arise again.
In that light, one might consider that it would be better
policy to acknowledge an obligation to indemnify and
lo scek the necessary appropriations from Congress.

We considered and rejected that approach. First,
our review of the lepislative record convinces us that
Congress did not contemplate indemnification claims
for medical malpractice-type claims.  Second, the
several million dollars potentially at stake here is not an
insignificant amount.  Third, M.LT. is curently
expecting to po forward with new and improved BNCT
trcatment, and we would be reluctant to put the agency

in a position of acknowledging an obligation 1o
indemnify if the results prove harmful not therapeutic.
Finally, there are 8 number of Price-Anderson claims
currently in litipation 8 and one of them is likely soon
to cause the agency to demonstrate that Price-Anderson
indemnification is real.

E. Financial Considerations of how to_Fund

Indemnification

As the Commission is aware, the Price Anderson
Act does not require advance funding because the
expeclation was that a call on federa) indemnification
was highly unlikely and would happen only in the event
of a catastrophic accident, ofien referred 1o as “2
runaway reactor.”  For large comunercial reactors,
government indemnity would not arise as a practical
possibility unless there were such an accident, at least
not so long as there remained a significant number of
reactors to contribule to the relroactive premium pool.
This, however, is not true for facilities for which the
Commission required the purchase of low amounts of
insurance or for cducational reactors for which the
statute waived any requirement for insurance. Sce
Atomic Energy Act, §170k, 42 U.S.C. § 2210(k).

Legislative history of the 1988 amendments 1o the
Act contains in floor debate an uncontradicted
“clarification® by  Scnator Breaux of  his
"understandinp...[of} thc general zgreement of the
method of pavment under {then) current law”. S,
Cong. Rec. 2336 (March 16, 1988). In brief, the
ageneies are authorized to pay out the sums before
appropriations if sufficient opcrating funds arc
available. Alternatively, agencies could seck additional
appropriations. "If Congress failed to make the
necessary appropriation, the indemnified person could
sue under the indemnity agreement, and any resulting
final judgments against the United Siates would
presumably be pavable from the permanent judgment
appropriation,” je, the “judgment fund. 1d at
2337-2338,

-Conclusion;

There is no action that the Commission need take
at this time. We expect hearings on legislation to
renew Price Anderson sometime next vear. In that
light, we intend to consult with NRR and NMSS
whether #t is advisable to recommending to the
Commission that it consider possible additional
recommendations or greater emphasis on its present
ones,

Office of the General Counsel, U.S. Nuclear Regulatory Commission



N

DOC-NO: OGC-1035. SUb,.CT: STATUS OF LITIGATION IN THE COu_., OF FEDERAL Page 7
CLAIMS FOR SUMS ALLEGEDLY OWED UNDER THE PRICE ANDERSON ACT (UPDATE OF

SECY-00-128 & SECY-00-136), 1”/06/‘7000

Footnotes:

)| BNCT is a medical therapy which uses boron
injections to protect healthy tissue. The boron is
expected to concentrate in cancerous tissues where it
absorbs the beam of slow neutrons from the reactor.
The resulting alpha-particle emissions are then
expected to destroy the cancerous tissues while only
minimal harm is done to healthy tissues outside the
region of boron concentration.

2 The United States was involved in the case in
the defense of two federal officials acting within the
course of their duties. Neither NRC nor DOE was
named as a defendant.

3 The claims of wrongful death and negligence
were not that the radiation was per se wrong 1o
deliver or delivered negligently in a physical sense,
but rather that it was wrong or negligent for the
radiation to have been delivered in light of the
knowledge that it was highly unlikely that the painful

process would improve the patients’ condition or’

extend their lives.

4 An appeal. if any. ordinarily is due 30 days
afier the emry of judgment except when the United
States is a party when the appeal period is 60 days.
Here the United States was a party, as substituted for
the estates of the two AEC officials sued for their
alleged negligence in supervision of the BNCT
acnvity,  The district court dismissed all claims
against the United States on February 9. 2000.
Heinrich v. Sweet, 83 F. Supp. 2d 214, 224 (D. Mass
2000.) The dismissal resied on the "an independent
contractor defense® to Federal Tort Claims Act
liabiliry: i.e.. the court found that AEC officials were
not sufficiently dominant over the private defendants
10 be held liable. The Court stated that the BNCT
“was not ...the result of detailed supervision or day-to
-day control by the Commission.” 1d.

3 As a separate point, we have some doubt
whether legal costs may be paid to "other pariies
indemnified” as distinguished from the licensee-
operator with whom an Indemnification Agreement is
executed. We understand that DOE's position on this
issue is that only its prime contractor, with whom it
signs a contract of indemnification, is eligible to be
paid its litigation costs in addition to indemnification
for damages. We have not yet fully researched this
issue, but are to date unaware of any reason to
disagree with the DOE position, as we understand it.
Morzover. on policy grounds. we would be reluctant
to conclude that Congress intended 1o (or the NRC
now should) undercut Price-Anderson's mechanism

channeling all liability costs to the licensee,
Channeling liability costs, designed to protect
suppliers while assuring funds for public damages no
matter how an accident was caused, was also expected
to simplify *1133 litigation and control legal costs.
Encouraging each separate defendant to rewin
separate counse] by making the rewiner cost-frec
would impede such important goals.

6 Section 11, the definitions section of the
Atomic Energy Act, defines nuclear incident, in
relevant part, 10 mean “any occurrence, including an
extraordinary nuclear occurrence, within the United
States causing, within or outside the Siates, bodily
injury, sickness, disease , or death, or loss of or
damage 10 property, or loss of use of property, arising
out of or resuling from the radioactive, toxic
explosive, or other hazardous properties of source,
special nuclear, or byproduct material..." 42 U.S.C.
§ 2014q.

7 It is true that the existing categories of
indemnity agreements do not include medical uses,
and M.I.T. is the only reactor operator with an
Atomic Energy 104a license (permitting reactor
operation for use in medical therapy). Nonetheless,
the Commission arpuably had discretion from the
outsel 1o designate additional categories of facilities
for financial  protection  requirements  and
indemnification. Only later, in the 1988 Price-
Anderson amendments, did Congress acrually require
the Commission to consider whether to indemnify
medical uses of radioactive materials. But even at
that time the nature of the indemnity under NRC
consideration was for the possession and fabrication
of nuclear materials for medical uses and not
indemnification of errors of medical practitioners in
diagnostic or prescription. As the Commission is
aware, it did not in the end extend cover to any
medical uses.

8 There are no other cases that we know of where
the United States or NRC is a named defendant,
However, there are several cases pending where
indemnified licensees may seek indemnification from
NRC. For example, in Hall v. Babcock & Wilcox ,
No. 94-0951 (W.D. Pa.) a public liability action
alleges damages from a nuclear hazard that was
discharged from an indemnified facility. See also
Neil. et al. v. Boeing North American. et al. No.
99-08264 (C. D. Cal.) (claim against among others,
defendants Rockwell International and Rocketdyne,
for nuclear hazards from wrongly disposed wastes
from their facility licensed and indemnified by NRC,
as successor 1o AEC.). Tokerud v. Pacific Gas and

Electric, No. C-98-1409 CW (N.D. Cal.) (claims of .
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injury to former employee at Vallecitos, a licensed
and indemnified 1est reactor.) DOJ has advised that it
cannot spare counse] to follow these cases or to take
over the defense when the expenses would exceed the
amount that triggers indemnity. Accordingly, they are
all in the hands of private counsel,

Office of the General Counsel, U.S, Nuclear Regulatory Commission



