IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

. FANSTEEL INC., et al.,! Case No. 02-10109 (JJF)

(Jointly Administered)

N N o

Debtors.

DEBTORS’ NOTICE OF EMERGENCY MOTION OF FANSTEEL INC., ET AL
~ FOR ORDER IN AID OF IMPLEMENTATION OF CONFIRMED JOINT -
REORGANIZATION PLAN PURSUANT TO 11 U.S.C §§ 105, 1123(a)S AND 1142

'fo; (a) the Office of the United States Trustee, (b) counsel for the Committee, (c) the -
Attomney General for the State of Oklahoma, (d) counsel for the Nuclear Regulatory Commission .-
.and the Environmental Protection Agency, (€) the Oklahoma Department of Environmental

" Quality and (f) those persons who have requested notice pursuant to Rule 2002 of the Federal
Rules of Bankruptcy Procedure:
Fansteel Inc. ("Fansteel"), a Delaware corporation, and its direct and indirect éubsidiarie's, :
- as debtors and debtors in possession (the “Debtors”) have filed with the United States
Bankruptcy Court for the District of Delaware, 824 Market Street, Wilmington, Delaware 19801 *
(the “Bankruptcy Court”) the attached Emergency Motion for an Order In Aid of Implementation -
oftheir Joint Reorganizatiori Plan Pursuant to 11 U.S.C. §§105, 1 123( a)(5)and 1 142, (the
a "Mbtion")'. By the Motion the Debtors seek entry of an order (i) détermining’ that the December ;
1,2003 Comments and the December 8, 2003 EA Objection, each as defined herein, of the
Attorney General for the State of Oklahoma ("the "OAG") contravenes the Confirmation Order?
_and accordingly are of no force and effect and shal} be null and voi&; (ii) enjoirging the OAG .

from taking any action to'collaterally attack the Confirmation Order, or the findings of fact

! The Debtors are the following entities: Fansteel Inc., Fanstccl Holdings, Inc., Custom chhnologles Corp?,

" Escast, Inc., Weliman Dynamics Corp., Washington Mfg. Co., Phocmx Aerospncc Corp., and American
Sintered Technologies, Inc.

2 Capitalized terms not otherwise defined herein sha)l have the meanings ascribcd in the Motion.
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and/or conclusions of la\»} therein, including any act that would directly or indirectly interfere

with or delay the transfer of Fansteel’s NPDES Permit or any subséquently issued renewal or
_replacement thereof to FMRI, Inc. ("FMRI"); (iii) authorizing, if necessary, the Oklahoma

Department of Environmental Quality ("ODEQ") to enforce the provisions of the Confirmation
Order relating to the issuance of the OPDES Permit and traﬁsfer of the Joint Permit and/or
'OPDES Permit; and (iv) enjoining the ODEQ from taking any action that would directly or

indirectly interfere with or delay tﬁe admir!istrative_ transfer of the Joint Permit, the OPDES
-Pérmit, or the Permit Applicaﬁon to FMRI |

PLEASE TAKE NOTICE THAT the Court shall conduct an emergency hearing at'a - -

.tir'ne. and date to be determined, befok the i{onoréble' Joseph J. Faman, Jr., United States District

Court Judge, in the United States Dlstnct Court for the District of Delaware , J. Caleb Boggs

‘Federal Bu1ldmg, 844 N. King Street, Wllmmgton Delaware 19801, Courtroom 4b.

[Remainder of Page Intentionally Left Blank]
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YOU WILL RECEIVE FURTHER NOTICE OF THE TIME AND DATE OF THE -

HEARING. -
SCHULTE ROTH & ZABEL LLP
Jeffrey S. Sabin (JSS 7600)
919 Third Avenue

New York, New York 10022
Telephone: (212) 756-2000
Facsimile: (212) 593-5955

-and-

PACHULSKI STANG ZIEHL, YOUNG, JONES &

%UBPC

: ura Davis Jones (Bar No. 2436)
Rosalie L. Spelman (Bar No. 4153)
919 North Market Street, 16th Floor, P.O. Box 8705
Wilmington, Delaware’ 19899-8705 (Courier 19801)
. " - Telephone: (302) 652-4100
" . Facsimile: (302) 652-4400

Counsel for Fansteel Inc., et al.
Debtors and Debtors InPossession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11

. Case No. 02-10109 (JJF)

FANSTEELINC,, etal.,!
‘ (Jointly Administered)

N’ N N Nt N

Debtors.

DEBTORS’ MOTION TO SHORTEN TIME OF NOTICE PERIOD WITH RESPECT
TO EMERGENCY MOTION OF FANSTEEL INC,, ET AL FOR ORDER
IN AID OF IMPLEMENTATION OF CONFIR]VIED JOINT
REORGANIZATION PLAN PURSUANT TO 11 U.S.C §§ 105 1123(a)5 AND 1142

Fansteel Inc., a Delaware corporation, apd its direct and indirect subsidiaries, as
| debtors aﬁ(i d'ebtors in possession (the “Debtprs;”) iaereby mc;ve the Court pursuant to Rule
9006(c) of the Federal Rules of Bankruptcy Procédure (the “BanicruptcyiRulcs”j, Del.Bankr.LR °
'9004-1(e), and 11 U.S.Cl. § 105 for an Order shortening the notice peﬁod under Bankruptcy Rule
2002(a)(2) with respect to the attached -ErﬁergenC}; Motion for an brder In Aid of Implementation
of their Joint Reorganization Plan Pursuant to 11 U.S.C. §§105, 1123(a)(5) and 1142, (the
"Motion"). Specifically, the Motion seeks entry of an order (i) determining that the Decembér

zi, 2003 Comments and the December 8, 2003 EA Objection, ea.ch as defined herein, of the .
-Atiomey Generzﬂ for the State of Oﬂahoma (."the "OAG") contravenes the Confirmation Order®
.and :;ccordingly are of no force and effect and shall be null and void; (ii) enjoining the OAG
from taking any acﬁoﬁ to collaterally attack the Confirmation Ofder, or the findings of fact -

" :and/or conclusions of law therein, including any act that would directly or indirectly interfere

The Debtors are the following entities: Fansteel Inc.; Fansteel Holdings, Inc., Custom Technologies Corp.,
Escast, Inc., Wellman Dynamics Corp., Washington Mfg Co., Phoenix Aerospace Corp., and American
Sintered Technologies, Inc. '

Capitalized terms not otherwise defined herein shall have the meanings ascribed in the Motion.

\
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with or delay the transfer of Fanstéel’s NPDES Pemnit or any subsequently issued renewal or
replacement thereof to FMR], Inc. ("FMRI"); (iii) authorizing, if necessary, the Oklahoma
Department of Environmental Quality ‘("ODEQ") to enforce the provisions of the Confirmation
Order relating to the issuance of the OPDES Permit and transfer of the Joint Permit and/or‘.
OPDES Permit; and (iv) enjoining the ODEQ from taking any action that would directly or
indirectly interfere with or delay the administrative transfer of the Joint Permit, the OPDES
Permit, or the Permii Application to FMRI.

1. On December_ 1, 2003, the Ofﬁce": of the Attorney General for the State of
Oklahoma (the "OAG") submitted a letter' to the ODEQ that commented on the NPDES Permit
and requested a pub]ic hearing (the "Comments"). The OAG’s Comments to the transfer and
issuance of the 'NfDES Permit raise issues of fact that have already been fully and finally
. .li!ti.gatediby this Court. The 'Court; pursuant to the Confirmation Order 'and. at the Conﬁnnégibn .
Hearing has already addressed each of thé issues raised by the OAG il:l their Comments, namely" -
financial feasibility, the authority to transfer the NPDES Permit, and the jurisdiction (or lack
~ thereof) of the state of Oklahoma with fespect to the mo;litoring and remediation of
;nvironmental conditions at the Muskogee Facility.

2. On December.8, 2003, in addition to the OAG's Comments, the OAG also filed an
Objection to Issugncé of Environmental Assessment and Findings of No Significant Impact ﬁlc;,d

with the NRC on December 8, 2003 (the "EA Objection™). The EA Objection challenges the

)

Environmental Assessment (“EA”) and Finding of No Significant Impact (“FONSI”)‘issued by e

.'the NRC Staff on October 31,2003 in connechon with the NRC License and as a predlcate tothe . -

‘approval of the Amended Decommlsswmng Plan issued on December 5, 2003. The EA

Objection argues the following three pomt_s: (2) NRC's application of thé industrial worker -
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scenario for the Muskogee Facility amended -decommissioning plan is inappropriate, (b) the
NRC Staff failed to properly consult with the ODEQ with respect to non-radiological
contamination at the Muskogee Facility and (c) that budget proposed by Fansteel in the
Decommissioning Plan is "inadequate”. "The arguments presented by the OAG in the EA
- Objection go directly to the findings of thé Court as set forth in the Conﬁrmation-Order
regarding the financial feasibility of the Plan and t:unding of the' Special Purpose Subsidiaries and
the jurisdiction of the NRC over the Muskogee Facility.
| 3. _ The OAG’s comments and EA Objection constitute an improper collateral attack
- on the.Confirmation Order that should be enjoined béfc;re they are able to irreparably harm the
: Débtops. The OAG’s Comments will delay the transfer-of the NPDES Permit to FMRI such that
the Debtors will be unable t6 meet the conditions to the Effective Date on or before December
20, 2093 as required under Article IX.B of the Plan. The chtors believe that the timely
consummation of their Plan is critical to their reorganization and, absent thé ability to satisfy the
conditions to the Effective Date, thc.: Débtors may be required to withdraw the Plan. The
Debtors, therefore, believe that it i-s essential for-this Court to resolve the matter now in the'
interest of protecting and preserving the integrity of the reorganization process of these Chapter
' _‘-'il Cases as set forth under the,Bankniptéy Code and Bankruptcy Rules. Therefore, the Debtors
séek an Ordc;' from this Court shortening the notice period on this Motion.
4. Given the nature of OAG’s di§rc'g‘ard for the Confirmation Order, the jurisdiction |
of the Court and rules of judicial procedure, as well as the lack of ar;y cognizable prejlidice
bendured by requiring the OAg io adhére t'o' iﬂc sémé tfulés as other parties-in-interes‘t m the's;

_ Chapter 11 Cases, the Debtors respectfully submit that this Motion must be heard on an

: .. expedited basis. Accordingly, under the circumstances the Debtors have requested an emergency
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hearing on December 15, 2003 to hear the Motion. Debtors submit that such a shortening of the

notice time will not prejudice the rights of any party in interest and is in the best interest of the

estates and the Debtors’ creditors.

5.:  "This Motion to Shorten Time and the Motion will be immediately served on the United

State§ Trustee, counsel to the Committee, the OAG and the ODEQ, and the Departmént of

Justice as counsel to the EPA, the NRC and certain other government agencies, counsel to the

PBGC and all parties who have requested notice in this case. -

Dated: Depember 11, 2003

9552103.6

SCHULTE ROTH & ZABEL LLP -
Jeffrey S. Sabin (JSS 7600)

919 Third Avenue g

New York, New York 10022
Telephone: (212) 756-2000

Facsimile: (212) 593-5955

-and-

PACHULSKI STANG ZIEHL, YOUNG, JONES &
WEINTRAUB P.C.

(2 I

A.aura Davis Jones (Bar No. 2436)

Rosalie L. Spelman (Bar No. 4153)

919 North Market Street, 16th Floor, P.O. Box 8705
‘Wilmington, Delaware 19899-8705 (Courier 19801)
Telephone: (302) 6524100

- Facsimile: (302) 652-4400

Counsel for Fansteel Inc., et al.
Debtors and Debtors In Possession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
Case No. 02-10109 (1JF)

FANSTEEL INC., et al.,!
' (Jointly Administered)

e N N N N

Debtors.

i  EMERGENCY MOTION OF FANSTEEL INC,, ET AL FOR ORDER
IN AID OF IMPLEMENTATION OF CONFIRMED JOINT
REORGANIZATION PLAN PURSUANT TO 11 U.S.C §§ 105, 1123(a)5 AND 1142

.Fanstécl Inc. ("Fansteel” and the "Debtor") aﬁd its direct and indirect whollil-
owned subsidizirjes, Fansteel i-Ioldings, Inc., Custom Technologies Corp., Escast, Inc., Wellmar:;
Dynamics Corp., Washington Mfg. Co., PhocniJ'c Aecrospace Corp., and American Sintered
._ fechnologies Iﬁc each as a debtor and 'debtor-in-possession:(;:ollc(;ﬁchy, the “Debtors”), by
and through their counsel, Schulte Roth & Zabel LLP and Pachulskl Stang, Ziehl, Young, Jones
& Weintraub, P.C., hereby request entry of order, substantlally in the form-annexed hereto as
Exhibit "A", in aid of execution and implementation of their'joint reorganization plan (the .
"Plan") confirmed by order of this Court on November 17, 2003 (Docket #1622) (the

"Confirmatlon Order") pursuant to 11 UsS.C. §§105 1123(a)(5) and 1142 ‘(i) determining that
| - the December l,' 2003 Comments and the Dccember 8,2003 EA Objecuon, each as deﬁ_ned
' ~ herein, of thé Attomey General for the State of Oklahoma ("the "OAG") contravenes the
' COnfirmation Order and accordingl'y are of no forc'e and effeé:t and shall be null and void; (ii)
o enjoxmng the OAG from takmg any action to collatcrally attack the Conﬁnnatxon Order, or:- the

findings of fact andlor conclusions of law therein, including any act that would directly or .

! The Debtors are the following entities: Fansteel Inc., Fansteel Holdings, Inc., Custom Technologies Corp.,

Escast, Inc., Wellman Dynamics Corp., Washmgton Mfg Co., Phoenix Acrospace Corp., and Amencan
Sintered Technologies, Inc. .

1]
-
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"~ indirectly interfere with or delay the transfer of Fanstéel’s NPDES Pérmit” or any subsequently - - ::

issued renewal or replacement thereof to FMRI, Inc. ("FMRI"); (iii) authorizing, if necessary, the -
Oklahoma Department of Environmental Quality ("ODEQ") to enforce the provisioﬁs of the
Confirmation Order relating to the issuance of the OPDES Permit® and transfer of the Joint

Permit* and/or OPDES Permit; and (iv) enjoining the ODEQ from taking any action that would

'directly or indirectly interfere with or delay the ministerial transfer of the Joint Permit, the

OPDES Permit, or the Permit Application® to FMRI (collectively, the "Motion"). The affidavit

- of R. Michael McEntee, Chief Financial Officer and Vice President of Fansteel (the "McEntee

Affidavit") is attached hereto as Exhibit "B" in support of this Motion. In further support of the

- Motion the Debtors rely on those findings of fact and conclusions of law presented on the record

" at the confirmation hearing and set forth in the Confirmation Order and respectfully represent as

follows:

6. Jurisdiction

“This Court has jurisdiction over this matter pursuant to 28 U.S.C. §1334. Venue

" is proper in this dlStI'lCt ‘pursuant to 28 U. S.C. §§ 1408 and 1409. The statutory predicates for the -
" relief sought herein are Sections 105, 1123(a)(5) and 1142 of the United States Bankruptcy Code -
{(the "Bankruptcy Code"). Furthpr, this Court has expressly retained jurisdiction pursuant to -

. Article XT of the Plan io, among other things:

* Capitalized terms not otherwise defined herein shall have the meanings ascribed in the Plan,

- 3 . At times the NPDES Permit is/has also been referred to as the OPDES Permit. To avoid undue confusion and

_ for the purposes of this Motion, the existing permit shall be referred to as the "Joint Permit”; the proposed - .
renewal of the Joint Permit currently under consideration, if issued, shall be the "OPDES Permxt and Fansteel’s

. - -application for renewal, reissuance and transfer of the Joint Permit shall be referred to as the "Permit . :

*  Application™. Therefore, the NPDES Permit, as defined in the Plan, means, collectively, the Joint Pcrmlt, the

OPDES Permit and the Permit Apphcauon -

.Scc footnote 3.
See footnote 3.
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‘J(7) Enter such orders as may be necessary or appropriate to implement
or consummate the provisions of this Plan and all contracts, instruments, releases, -
settlement agreements, consent decrees, and other agreements or documents created in
connection with this Plan, the Disclosure Statement or the Confirmation Order;

9(8) Hear and determine disputes arising in connection with the
interpretation, implementation, consummation, or enforcement of this Plan, including
disputes arising under agreements, documents or instruments executed in connection
with this Plan;. :

g (10) Issue injunctions, enter and implement other orders or take such
other actions as may be necessary or appropriate to restrain interference by any Person or
. Entity with consummation, implementation or enforcement of this Plan or the
Confirmation Order, except as otherwise provided herein

See Plan at Article X1 as adopted by the Court pursuant to paragraph 31 of the
;Conﬁrmatron Order.

Background

1. On January 15,'2002_ (the "Petition Date"), the Debtors filed voluntary petitions

for relief under 11 US.C. §§ 101 et &_ (the "Bankruptcy Code"). Therehfter, the Court entered

an order pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the

. "Bankruptcy Rules"), directing that the Debtors' separate chapter 11 cases (the "Chapter 11

. Cases"j be procedurally consolidated and jointly administered by this Court. *

2. The Debtors continue to manage their respective 'properties and operate their

respectrve businesses as debtors-m—possessron pursuant to sections 1 107(a) and 1108 of the

Bankruptcy Code

3. On January 29, 2002, the Office of the United States Trustee for the District of

. Delaware appointed an official corurnittee of unsecured creditors (the "Cemmittee") for these

Chapter 11 Cases. No trustee or examiner has been appomted in any of the Chapter 11 Cases.

4. The Joint Reorganization Plan of Fansteel Inc and Subsidiaries was filed by the

Debtors and the Committee with this Court, together with a proposed Disclosure Statement, on

3 uly 24, 2003. (Docket No. 1109). Thereafter and on September 18, 2003, the Amended Joint

9552103.6 3



. Reorganization Plan of Fansteel Inc and Subsidiaries (the "Plan") was filed with this Court,
- together with the First Amended Disclosure Statement for the Joint Reorganization Plan (the

) "Disclosure Statenient") (Dock_et # 1346). On éeptember 30, 2003, the Court e\ntered an order
‘;': appr'é)vin'g the Disclosure Statement :;md scheduled the ‘hearing on confirmation of the Debtors’
Plan for November 17, 2003. (Docket No. 1387). |

5. On Octpber 31, 2003, November 7, 2003 a-nd November 16, 2003, respectively,

the ﬁebtors filed with the Court the Plan Supplement (Do'ckét No. 1532) and First Amended Plan

‘ Supplement '(l?ocket Nos. 1564 and 1565) and Plan Supplcment Amendment (Docket No. 1615)
- (together, and as may be further amended, modified, or supplemented, the "Plan Supplement") -
_containing certain documents and other information related to the Plan, as specified in the Plan.

"~ 6. On November 10, 2003, the OAG filed an objgction to confirmation (the

"Objécﬁon")'of the Debtors’ Plan (Do&:ket #1573) challenging the Debtors’ Plan on the basis of
' finanicial feasibility and good faith. In summary the Objection asserted that the Debtors’ Plan

. was not feasible because (A) it failed to (i) adequately address a prospective balloon payment .
‘ .':that the OAG presumed would be due following the maturity of the FMRI Primary Note; (ii)

" define or adequately explain how either "excess available cash" or insurance proceeds would be

C 'i)aid to suppbﬁ the obligations of FMRI or Réoréanized Fansteel, as the case may be; (iii)

demonstrate ény reasonable assurance of success in terms of satisfying the obligations under the
* FMRI Notes; (iv) demonstrate Reorganized Fansteel’s ability to service the FMRI Notes; (V)

! take into account the costs of any treatment or monitoring of groundwater at the Muskogee

o Facility; (vi) properly assess the difﬁduity of dl;iaihihg the necessaryNRC Apprdi'alé prov1ded . o

E in the Plan, specifically the waiver of financial assurances from the NRC; (vii) address the
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difficulty of obtaining the neeessary renewal and transfer of the OPDES Permit for the
Muskogee Facility and (B) it was not proposeci in good faith.
1. On November 14, 2003, the Debtors filed their Memorandum in Supp’oft of
. Confirmation of the Joint Reorganization Plan and in Response to the Objections of the State of
'6ldahoma (the “Conﬁrmatior; Brief). The Confirmation Brief was supported by numerous
affidavits, supporting documentation and other evidence (collectively, the "Supporting
_Ev1dence ") demonstrating that the Debtors' Plan satisfied all requirements for confirmation. In.
: pérticular the Confirmation Brief and the Supporting Evidence addressed particular aspects of :
‘the financial feasibi.lity of the Debtors’ Plan and issﬁes related to the Muskogee Facility and -
other Environmental Claims/Obligations. (Docket No. 1613). The Confirmation Brief, the -
- Supporting vadence and a copy of the proposed Confirmation Order were served by email, fax
. and overmght mail on the OAG on November 14, 2003.
8. - OnNovember 17, 2003, at the hearmg to consider cenfirmation of the bebtors'
* Plan and the OAG’s Objection thereto (the “Confirmation Hearing), the Court, upon
"~ consideration of the evidence presented by and on behalf of the Debters and the proffered
testimony of the Debtors' witnesses in support of the f]an, and the OAG haviﬁg notice of the - -
* -confirmation hearing and an opportunity to.be hedrd and to cross-examine any of the Debtors' *
: .Vvitness-es6 .overruled all objections of the OAG and entered the Confirmation Order on the
- - record confirmmg theDebtors Plan as of November 17 2003. (Docket No. 1622). Notice of

"-entry of the Confirmation Order was served on the OAG on November 25, 2003. (Docket Nos:

S 1661 and 1662).

- Notwithstanding the Objection by the OAG, the OAG failed to participate in any way, either in person,
teleconference or further responsive memorandum, in the Confirmation Hearing. Prior to the hearing, counsel
for the Debtors made several attempts to contact the OAG to coordinate thncsses and prepare for the hearing

- but all calls went unreturned. .
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FMRI

9 Among other things,‘the Plan provides for the formation of a wholly-owned,
- single-purpose entity, FMRI, whose sole purpose will be to decommission the Muskogee :
*= Facility. Upon the,Effective Date of the Plan, Fanstec';l will transfer title to the Muskogee.
. Facility to FMRI and FMRI will assume all obligations associated with the operation and’

" decommissioning of the facility. The transfer of the Muskogee Facility includes a transfer of the
* NPDES Permit and an assumption of all obligations related thereto by FMRI
...10.  Atthe Confirmation Hearing, the Debtors presented evidence to demonstrate that
't.he' transfer of the NPDES Permit will not involve any material change to the wastewater
treatment process or to the nature of the discharge to the Arkansas River. In addition, FMRI will
- continiie to operate the groundwater interceptor trench s;ystem and to treat the groundwater

-collected by the interceptor trench.and' the French drain so as to act in accordance with the

. '.-provisions., of the NPDES Permit. The Debtors fuﬂhc_:r provided evidence and testimony t.o
demonstrate that the transfer to FMRI will not result ir; any change in operations at the

- Muskogee Facility nor have any impact on the peﬁnitte'd wastewater discharge to the Arkansas

.. River or the-environmental conditions at the Muskogee Facility. See Confirmation Brief,

" " : ‘Dohmann Affidavit at {13 attached hereto as Exhibit "C"7 . ' C e

SR § > In connection with the Plan, as indicated above, Fanstéel is }equired to transfer its
.. NPDES Permit to FMRL. ‘The Plan provides that all approvals necessary to implement the Plan.
- iricluding-a transfer of the NPDES Permit;-mhst be obtained on or before December 20, 2003.-

See Article IX.B of the Plan. As set forth ‘in detail belov&, Fansteélv has sdught to renew ité Eloinf |

.7 Asthe Conﬁrmzmon Brief has been filed in these cases and is pubhcly available, the chtors have not attached
. a copy of the entire Confirmation Brief but rather only those documents referenced herein.
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- Permit and/or cause the issuance of the OPDES Permit and to 'effcgt the transfer thereof .to FMRI

in order to satisfy these conditions to the Plan’s Effective Date.
" The NPDES/OPDES Permit

. 12.  In October 2001, Fansteel timely submitted a permit application to ODEQ to -

-renew its Joint Permit, which was then scheduled to expire in April 2002. ODEQ acknowledged

| receipt of the renewal application in December 2001. In May 2002, the ODEQ confirmed that

the Joint Permit was being administratively extended, in all respects, until such time as a new

permit could be issued under the Oklahoma Pollution Discharge Elimination System ("OPDES")

permit program. See Confirmation Brief, Dohmann Affidavit at § 14, attached hereto as Exhibit

_ncn. .

:13.  On March 18, 2003, ODEQ issued a preliminary draft OPDES permit to Fansteel.
/

At the Confirmation hearing the testimony of Fred Dohmann, Manager of the Specialty Metals

*- Division of Fansteel, was proffered in-support of confirmation and in response to the objection of

Oklahoma. The testimony of Fred Dohmann included Fansteel’s discussions regarding the terms

.of the proposed OPDES Permit with representatives of the Industrial Permit Section of the

ODEQ Water Quality Division. Mr. Dohmann advised ODEQ that the Plan provided for the

. teansfer of either the J oint Permit or, if applicable, the OPDES Permit to a subsidiary of

-

.. Reorganized Fansteel in connection with the Effective Date of the Plan. Mr. Dohmann was

further advised that the ODEQ wanted to issue the OPDES Permit and that the transfer to FMRI-

. could be accomplished after the proposed OPDES Permit was issued. ODEQ representatives did

" not éxpress any reservations about, nor indicate that, there would be any problems with either the

issuance and/or transfer of the proposed OPDES Permit to Fz;néteel and FMR], respectively. See

~ Confirmation Brief, Dohmann Affidavit at { 15, Exhibit "C" hereto.



14  After considering the comr;lents of Fansteel and the EPA® Region 6 office, having
concurred with the proposed OPDES Permit, the ODEQ issued a final proposed OPDES permit
on September 12, 2003. The issuance of the final proposed OPDES Permit by the ODEQ

: repreéents the ODEQ’s administrative finding that the permit should be issued. On September-

i 16, 2003, Fansteel was advised by ODEQ that the OPDES Permit would be auto;natica]ly
transferred upon receipt of a letter from Fansteel requesting such transfer un}ess there was an
active enforcement action at the time of transfer. See Confirmation Brief, D.ohmann Afﬁdavit at

- +q16, Exhibit "C", hereto.
15. .Following Fansteel's receipt of the final proposéd OPDES Permit from the ODEQ

"and, in connection therewith, on dctober 21, 2003, Fansteel published notice of the proposed

L '{OPDES Permit in the Muskogee Daily Phoenix thereby commencing a thirty-day public -

- comment period.” A copy of the publication is attached-as Exhibit 6 to the Dohmann Afﬁda\'rii,' -
- - attached hereto as Exhibit "C". Absept the filing of any comments prior to November 30, 2003

(the deadline for the public comment period based on the October 31, 2003 publication by the

- ODEQ), the ODEQ would imme'diately and, in any event prior to December 20, 2003, issue the
-. OPDES Permit to Fansteel and immediately acknowledge the transfer by Reorganized Fansteel

"« - of such permit to FMRI.

- 8 ~ InDecember 1996, ODEQ was authorized by EPA to administer and issue NPDES permits under the state . -
OPDES program. Pursuant to this delegation of authority, ODEQ has primary responsibility for issuing, -
. administering and enforcing existing NPDES permits and new OPDES permits with EPA retaining secondary .
- authority to take enforcement actions in the absence of adequate ODEQ action and to review proposed permits
" In November 1997, ODEQ informed Fansteel that the agency had assumed responsibility for the Joint Permit. -

Subsequent, and in addition, to the publication by Fansteel, the ODEQ published notice of the propésed OPDES
Permit to interested parties. The provisions regarding the 30-day public comment period are OAC 252:605-3-
"6(a)(1) incorporating by reference the federal 30 day comment period contained in 40 CFR 122.61 and OAS - -
27A-2-6-205.1.C, the state OPDES statute that also sets forth a 30 day comment period. ' )
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16.

In addition to and separate from Fansteel’s application and the publication of the

proposed OPDES Permit on October 21, 2003 which triggered the start of the 30-day public

- comment period for the proposed OPDES permit, on November 13, 2003, Fansteel and FMRI -

gave written notice to the ODEQ.pursuant.t.o OAC 252:605-3-64 of their intent to transfer either

- the Joint Permit, or the OPDES Permit, if issued, to FMRI. The transfer of either permit shall be

automatic unless the ODEQ), prior to the effective date of such transfer, has advised Fansteel that |

a-permit modification, revocation or reissuance is required. A copy of the November 13, 2003

notification for automatic transfer (the "Automatic Transfer Notice") pursuant to OAC 252:605-

- 3-64 is attached hereto as Exhibit "D". See OAC 252:605-3-64 which provides that:

PR

(2) A permit may only be transferred automatically when thc DEQ: (1)
Has received a timely and proper notice of the transfer intent, signed by both the
prospective transferor and transferee, which meets the requirements of 40 CFR §

- 122.61(b) and which lists completc information about Oklahoma licenses and

permits issued or denied to, and the comphance history of, the prospective
transferor and transferee. The notice shall also contain a written certification by
thé prospective transferee acknowledging full responsibility for complying with
the terms and conditions of the discharge penmt to be transferred; and (2) Has not

* notified the prospective transferor in writing prior to the stated date of transfer

that permit modification or permit revocation and reissuance will be required.

(b) Compliance prerequisite. As a prérequxslte for an approved transfer,
the transferor shall be in substantial compliance with the terms and conditions of

" the permit and the transferor and the transferee shall be in substantial compliance
- with rules of the DEQ and the Environmental Quality Code. [Source: Added at 11
. OkReg 69, eff 10-13-93 (emergency); Added at 11 Ok Reg 2093, eff 5-26-94;

Amended at 13 Ok Reg 2027, eff 7- 1-96; Amended at 17 Ok Reg 1139, eff 6-1-
00} -

On or about November 26, 2003, the QDEQ. contacted Fansteel and requested that

Fansteel withdraw the Aﬁtbmz_aﬁé Transfer Notice with respect to the OPDES Permitsoasto -

,exp'eiiite the issuance of the fmjz'il OPDES Permit. The ODEQ'stror;gly suggeﬁted that such a
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withdrawal would avoid undue de]ay'.o and that the transfer could be implementcd imrhediately '
thereafter.- Fansteel, expressed concem that such a withdrawal might impede or delay the
issuance and transfer of the OPDES Permit but on November 26, 2003 ultimately acceded to the
' ODEQ’s request in the interest of expediting issuance of the OPDES Permit.
18.  OnDecember 1, 2003, the Office of the Attorney General for the Staté of
Oklahoma (the "OAG") submitted a letter to the ODEQ that commented on the proposed OPDES
Permit and requested a public hearmg (the "Comments") A copy of the OAG’s Comments are
- attached hereto as Exhibit "E". Although the Debtors and FMRI believe that the OAG’s
‘ Qomments were not timely submltted," the ODEQ has advised the Debtors that it has elected to
~ treat the Comments astimely.
19. Oh December 2, 2003; Fansteel and FMRI provided the ODEQ w_ith a written |
- resp_hnse to the OAG’s Comments andjadviSé:ci the ODEQ that the Comments raised by the OAG
‘were fully and finally adjudicated at the Confirmation Héaring. A co'py of the December 2, 2003

' Tesponse is attached hereto as Exhibit "F". Conscque;ntly, Fansteelhhas been advised by
. ;eprésentati,tres of the ODEQ that the issuanc;a of the final OPDES Permit 'ajmd transfer to FMRI
will be delayed for a minimum of 30 days, the effect of which would be to cause the likely
" withdrawal of the Plan. . " - . - . - (

20.  OnDecembers, 2003, the NRC issued its approval of the Amended

Decommissioning Plan and consented to transfer of the license to FMRI and provided a copy

~

. Apphcatlon

The state OPDES statute sets forth a 30 day comment pcnod at OAS 27A-2-6-205.1.C. This period was

. commenced by Fansteel’s publication on October 21, 2003 and thus expired November 20, 2003. The ODEQ

. - -has, however, atlvised the Debtors that it does not believe the public comment period commenced until its

. publication on October 31, 2003 thereby expiring November 30, 2003 and extended to December 1, 2003 as
such date was a Sunday. The Debtors have not conceded this issue and continue to contend that the OAG
Comments were not timely filed and must be disregarded.

1
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i thereof to the OAG via email. These approvals represent satisfaction of the most material of the .
cqnditions necessary for the Effective Date (i.e., written approval of the Amended
.. Decommissioning Plan and the transfer of the NRC License). In addition to the NRC Approvals,
.the Debtors are in the process.of finalizing the Exit Facility'? and related documents which
would satisfy another substantial condition to'the occurmrence of the Effective Date.

2. On Decemb_ef 8, 2003, Fanstéel and FMRI again advised the ODEQ in writing
. . that the Joint Permit shall be transferred to FMRI pursuant to OAC 252:605-3-64 on December-

12, 2003, (the "Automatic Transfer Date") immediately following the expiration of the thirty-day

"notice period.13 On December 10, 2003, in a separate writing, Fansteel and FMRI also advised
_the ODEQ that upon such transfer, the pending appljpant with respect to the propbsed OPDES
L i’ermit would be FMRI. . Copies of these notices are attached hereto as Exhibits "G" and "H",.
Tespectively.

22.  In addition to the OAG’s Cox'r;inents,:' on December 8§, 2063, the Debtors also
received a copy of the OAG’s Objection to issuance of Environmental Assessment and Finding
6f No Significant Impact filed with the NRC on December 8,‘2003 (the "EA Objection"). The

EA Objectioﬁ challenges the Environmental Assessment (“EA”) and Finding of No Significant

- - Impact (“FONSI”) issued by the NRC Staff on October.31, 2003 in connection with the NRC

" - License an_'d as a predicate to approvlal of the Amended Dccommissioniné Plan for the Muskogee .

B

.., Facility. Specifically, the OAG argues that the decision of the NRC to issue a FONSI was

- “arbitrary and.capricious” and “should be rejected.”

S~

. 12 "The Debtors anticipate filing a separate emergency motion in'xmediatcly preceding this Motion to seek approval
of the fully negotiated Exit Facility documentation.
On November 26™ , Fansteel withdrew its request to transfcr the proposed OPDES permit to FMRI after bcmg
informed by the ODEQ that this request would likely delay the issuance of the proposed OPDES permit since
-the request would have to be considered a comment filed during the 30 day public comment period. However,
- the withdrawal of its request to transfer the proposed OPDES permit did not affect in any way Fansteel’s -
November 13, 2003 notice of its intent to transfer the Joint Permit to FMRIL
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*.; 23. " The EA Objection argues the following three points: (a) NRC’s application of the
- industrial worker scenario for the Muskogee Facility amended decommissioning plan is
« inappropriate, (b) the NRC Staff failed to properly consult with the ODEQ with respect to non-
-+ radiological contamination at the Muskogee Facility and (c) that budget proposed by Fansteel in
."» the Decommissioning Plan is "inadequate”. The arguments presented by the OAG in the EA |
Objection go directly to the findings of this Court regarding the financial feasibility of the Plan
: %and funding of the Special Purpose Subsidiaries and the jurisdiction of the NRC over the
o jMuskogec: Facility.

Relief Requested

24 ‘The Comments and EA Objection set forth'by the @QAG are a further, thinly
" veiled, attempt by thc OAG to derail the Debtors’ Plan The Comments filed with respect to the
N issuanpe of the OPDES Permit are w'ghout‘merit and amount to nothi'ng more than an improper
- collateral attack on the Confirmation Order and the jurisdicti.\on of this Court. The following
" table represents a summary of the issues that were previously détermined by this Court in
*, connection with the Confirmation Hearing and Confirmation Order and which the OAG now

-.+ seeks to relitigate and/or improperly challenge:

. [Remainder of Page Intentionally Left Blank] .
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Held that Plan and
funding of Special
Purpose Subsidiaries
1 is adequate and
financially feasible
stating "the record of
evidence is
overwhelming, that
the financial aspects
of the plan are
certainly feasible".

Transcript at Page 26,
Lines 7-21

| Proffer of witness
| testimony, Transcript
pages 11-15

Found "evidence
proffered or
adduced at or
prior to or in the
Supporting
Affidavits...
thereby
satisfying section
1129(a)}(11)...and
there will be
sufficient funds
to satisfy the
Reorganized
Debtors’
obligations under
the Plan"”

Confirmation
Order{ R

Confirmation Brief
Affidavits & exhibits
thereto of:

Michael McEntee, Ex. B,
q7-11

Michael Dufrayne, Ex. D,
Tq.9-14

Fred Dohmann, Ex. F,

9 12-13

Scott C. Blauvelt Ex. H,
qq 24-25

Bert Smith, Ex. I,

9 11-18

Ken Malek, Ex.J, [ 4-13

Ex. K~ NRC License
Amendments

Ex.O-NRCEA &
FONSI

Ex. R — NRC Inspection
Report

Plan Supplement,
including the Notes
therein

Argues that "No

showing has been made

to demonstrate that
FMRI meets the

financial accountability

requirements.”

Comments at § 2

Objection duplicates

Confirmation

Objection at page 3

which states "[Plan]

does not indicate that

[the Debtor] can

generate the cashflow
necessary to meet its

obligations"”

Argues that "inadequate
budget proposed by
Fanstee! in the
Decommissioning Plan"
and

"Decommissioning Plan
wholly fails to adequately
fund the remediation of
the Fansteel Facility."

EA Objection, Page 7

Objection duplicates
Confirmation Objection
at page which states
"Plan fails to adequately
address the liability of the
Muskogee site..."

9552103.6
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"Held that in absence
of a voluntary
"transfer of the

permit down to
FMRI", Court will
override ODEQ
decisions and cause
‘the transfer

Transcript at page 31,
Lines 2-14

Proffer of witness
testimony, Transcript
at pages 19-21

Confirmation
Order §f AA,
GG, 8, 13-17

Plan clearly
provides for the
transfer of the
Muskogee
Facility to
FMRI, which by
definition
includes the
NPDES Permit.
See Plan
Definitions 10
and 108 and
Article IV,

Confirmation Brief
Affidavits and exhibits
thereto of:_

Fred Dohmann, Ex. F,
99 5-19

November 13, 2003
Transfer Notice from
Fansteel & FMRI
Ex. D to Motion

December 8, 2003
Transfer Affirmation
Ex. G to Motion

December 9, 2003 Permit
Transfer Notice
Ex. H to Motion

Confirmed the authority
of Fred Dohmann to
authorize the transfer by
their letter December 2,
2003

Ex. F to Motion

Argues that "no
showing that Fred
Dohmann has the
necessary legal
authority to request
such a transfer on
behalf of Fansteel or
FMRI".

Comments at § 2.

Not applicable

9552103.6
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Held that the
exclusive jurisdiction
to monitor such
contaminants rests
with the NRC based
on commingling of
radioactive and
nonradioactive
contaminants.

Transcript at pages
27-31.

Proffers of witness
testimony, Transcript
Pages 16-21

Found tha
"radiological and
non-radiological
contaminants at
the Muskogee
Facility are
mextricably
commingled"”
and "to the
extent there exist
any state of
Oklahoma
environmental
statutes alleged
to be relevant to
the de-
commissioning
of the Muskogee
Facility, such
statutes are
preempted by
federal law"
Confirmation
Order I

Ordered that
"until such time
that the NRC
License is
terminated,
except with
respect to
jurisdiction over
the NPDES
Permit (provided
such jurisdiction
is not exercised
in any way
inconsistent with
the NRC
License...) the
State of
Oklahoma shall
have no
jurisdiction to
regulate directly
or indirectly...”

Confirmation
Order §f 31& 32

Confirmation Brief
Affidavits and Exhibits
thereto of:

Scott C. Blauvelt Ex. H,
qq 3, 2326

Bert Smith, Ex. I, {18

Representations of
Counsel for EPA and
NRC at Confirmation
Hearing

- Transcript at pages 27-31

Argues that "draft
permit indicates no
limits or monitoring
requirements have been
placed on contaminants
of thorium and
uranium” '

OAG Comments at § 3

Objection duplicates
Confirmation
Objection at pages 3-4
which states "At issue
(one of several) is the
failure of the debtor to
present a groundwater
treatment plan for
radiological
contamination.”

Argues that "no
evaluation of
non-radiclogical impacts
was considered”

"NRC does not have
regulatory authority to
address the known
chemical contamination at
the site"

"[chemical
contamination] is outside
the bounds of the NRC’s
authority to address".

EA Objection, Page 6

Objection duplicates
Confirmation Objection
at pages 3-4 which states
"Debtor has failed to
address groundwater
treatment plan for non-

radiological contaminants
with the State"

9552103.6
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: "~ 25 The tables'above present a summary of the issues that Were considered by thls
Court in the context of C;)ﬁﬁnnaﬁon and the re.lativ:(_’; outcome and findings with respect to each
i%;uc. These matters we_r._:é :.clirectly brought into issue l;y{hc OAG's Objection to conﬁrmati'on:.

Tﬁe OAG’S voluntary election not to participate in the Confirmation Héﬁng follow;vihg its
dbjcction does not excuse the OAG from being bound by the findings of this Court or the
‘Confirmation Ordér. The OAG is now, however, seeking collaterally a second, and even a ;hird
bite at the apple by way of its Comments and EA Objection. The relief requested by this Motion
1: essential to the Debtors’ ability to consummafé their Plan and to enforce the pr;)visions of the
..C.lonﬁrmation Order. . |

26.  The Debtors’Plan is de[;endent upon a transfer of ejther the Joint Permit or of the
- subsequenil'y issued OPDES Permit to the special purpose subsidiary, FMRI on or before
.'Diecember 20, 2003. In the event that th;a Debtors are unable to go effective with their Plan by
t_}iis date, tilere can be no assurance that p.arties-in interest, such as the Committee, the NRC, the
-EPA, the PBGC or others would agree to waive these Plan conditions or extend the deadline for
tﬁg Effective Date conditions. In addition, the commitment for the Exit Facility will expire'on

_ December 31, 2003 such that any dc;lay in the Effective Date may result in either a termination or
| : .:n.iodiﬁcati_on of the Exit Féacili'ty cdri;\nﬁtment and additional exéense to the Debtors’estates.
further, the Debtors believe that relationshipé w1th various vendors and customers cbuld be
s't;,verely compromis.ed if the Plap was not conshmmated prior to year- end as has been

répresented. See McEntee Affidavit as Exhibit "B" hereto. The Debtors, therefore seek entry of

_.an prder' in aid of impleméhté{ion 6f the Plan ihét @) i)roﬁdeé that tﬂé Co;ﬁmeﬁté 'ahd’the' EA T

‘Objection directly contravene the Confirmation Order and shall be null and void and’of no force -

and effect; (i) enjoins the OAG from taking any action to collatérally attack the Confirmation
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: Order, -or the findings of fact and/or conclusions of law therein, including any act that would -~ -
- directly.or indirectly interfere with or delay the transfer of Fansteel’s NPDES Permit or any
subsequently issued renewal or replacement thereof to FMRI, (iii) authorizes, if necessary, the
. ODEQ to enforce the provisions of the Confirmation Order relating to the issuance of the
VOPDES.'_Permit and transfer of the Joint Permit and/or OPDES Permit; and (iv) enjoins the
ODEQ from taking any action that would directly or indirectl); interfere with or delay the
| ministerial transfer of the Joint Permit, the OPDES Permir, or the Permit Application to FMRI,

) all as set forth in'the proposed order as Exhibit "A" hereto. None of the relief contained herein
shall be construed to preclude the OAG’s rights, to the extent they have standing, to Ioring a

proper appeal of the Confirmation Order. As the actions and efforts of the OAG will impede the
| Debtors’ ability to implemenr their Plan and obtain the necessary approvals of the Effective Date -

-on or before December 20, 2003 deadline pursuant to Article IX.B of the Plan, the relief sought . -

" herein is appropriate and within the jurisdiction of this Court.

" OAG’s Comments and EA Objection are in Contravention of the Confirmation
Order and Should be Deemed Null and Void

27.  This Court has the authority to “direct a debtor and any necessary party to execute
: or deliv.er or to join in the cxecutiorr or delivery of an instr_umcnt required to effcct atransferof .-
. _ oroperty deelt with by a conﬁﬁned plan and to perforrn any other act... that is necessary for the
. consummation of the Plan.” 11 U.S.C. §1142(b). Thc Court's power to enforce all’ aspects of its

conﬁrmatlon order should be wewcd as an mherent power See In re Continental Airlines Inc

. . "236 B.R. 318, 326 (D. Del. 1999) (substantial consummation of a plan does not divestacourtof - . . -

its mherent Junsdlctlon to enforce a conﬁrmatlon order) Thls power may, and has been, broadly

-‘ construed by courts in this and other Circuits. See In re Cmderel]a C]othmg Indusgg, Inc.;93

1
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B.R. 373 (Bankr. ED. Pa., 1988), In re Goldblatt Bros. Inc., 1991 Bankr. LEXIS 1408 (Bankr..

N.D. I1L. 1991); In re Consolidated Pioneer Mongage, 248 B.R. 368 (B.A.P. 9" Cir. 2000).
28.  The matters raised by the OAG’s Comments and the EA Objection, namely the
o .-fmancial ccapacity of Reorganized Fansteel and FMRI to cover costs associated with the NPDES -
: _Permit and associated with the Amended Decommissioning Plan, the authority of the ODEQ to
intervene or control the decommissioning of the Muskogee Facility, and the authority of the
Debtors to transfer the Muskogee facility to m, are issues that have already been considered
_ by this Court and for which the Court, at the ConfirmationHearing, expressly reser'ved its
- authority to address. See Transcript of Confinnation Hearing (the "Transcript") at page 33, lines .- -
20-24, 1-7 attached hereto as Exhibit "I".
29.. . The jurisdiction of the Court with respect _to orders.issued pursuant to Section -
1142 emanates' from the Court’s jurisdiction pursuant to 28 U.S.C. §1334. District Courts have
original and exclusive.juﬁsdiction over all cases under title 11 pursuant to 28 U.S.C. §1334(a)
and original but not exclusive jurisdiction of those matters "arising in or related to" cases under
t1t1e 11 pursuant to 28 U.S.C. § 1334(b) On January 22, 2002, the Court entered an order,
| (Docket No. 39) pursuant to 28 U S.C. §157(d) withdrawing the reference to the bankruptcy
'coutt w1th respect to these Chapter 11 Cases and assertmg its ongmal and excluswe Junsdlctnon a
- Consequently, thls Court cumently has the sole and excluswe Jlll'lSdlCthl’l over these Chapter 11
-Cases and matters related to conﬁxmatxon ofa plan of reorgamzatlon under 11 U.S.C. § 1129.

© -+ 30.  Therecan be no question that the matters brought before this Court and the relief

-

e 'requested by thls Motton are within the subject matter Junsdlctton of the Cout. The Debtorsare S

h seekmg an order in a1d of implementation of their Plan and the Conﬁrmatlon Order as entered by.

th1s Court. ‘Such matters “arise under” and “arise in” these Chapter 11 Cases thereby vestmg thls
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"+ Court with the:full jurisdiction. This Court has subject matter jurisdiction to enter the temporary -
injunction as a "related to" proceeding under 28 U.S.C. §1334(b) and the equitable authority to
. imposé such relief under 11 U.S.C. §105 in that the Comments by the OAG will clearly have an
effect on h1e estate being administered in these Chapter 11 Cases. See Confirmatiori Order § 31.
‘31. "‘Courts have broadly ~interpreted their powers under Section 105 and 1142 and |
where intervention is -nécessary, as in this case, the Court has the power to enjoin the
- OAG/ODEQ fro.l'r’l impeding the implementation of the Plan. The Court’s powers are not limited

to the Debtors but may be imposed on third parties. See In re Erie Hilton Hotel Joint Venture,

137 B.R. 165 (Bankr. W.D. Pa. 1992) (ordering investor to advance committed funds necessary

.- to implement a plan); see also, In re Cinderella Clothing Industry, Inc., 93 B.R. 373 (Bankr. ED.

-Pa., 1988) (ordering parties to submit to 2064 examinations to determine compliance with the
G oplan). - . .
. '32.  The OAG should be enjoined from pursuing its (a) .Comments with respect to the
OPDES Pemﬁi and (b) EA Objection with respect.to the NRC Approvals as they directly’
" contravene the findings which underlie the Confirmation Order and involve matters previously-
a(idxlessed by tl.lis Court and impair the Debtors' ability to make the Plan effective. .The relie;f :
. _Sbu‘ght he/reimder is necessary tp cause (i) the ODEQ to promptly consider the application for the
| O?DES Penﬁit, (ii) to ensure the OAG does not interfere with the transfer 6f the NPDES Permif
and (fii) to pfohibit an'y further collateral attacks by the OAG on the Conﬁmaﬁon Qrder. At
least fw_o coﬁr.ts have considered similar injunctive relief and deemed that it was within the scope

" " of the court’s authority under Section 1142.:-See In re Karta Corp., 296 BR. 305 (Bankr. -

S..D.N.-Y : 2003) and In re Krypton Broadcasting of Ft. Pierce, Inc., 181 B.R. 657 (Bankr. S.D:

Fla. 1995). Inthe Karta case, where prior to'the petition date a city agency issued a noticevof»
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permit violations and intent to terminate a special permit/variance for the operation of a recycling .-

facility, the court enjoined the city agency from terminating the permit until such time that the
defaults under the permit could be cured because the operation of the property was necessary for-

" . the chapter 11 reorganization. In the case of In re Krypton Broadcasting of Ft. Pierce, Inc., 181

B.R. 657 (Bankr. SD Fla. 1995), the court considered both injunctive relief and sanctions against
a party that sought to delay or prevent consummation of a confirmed plan. In the ton case
the plan of reorganization was premised upon a sale-of the debtor’s radio étation that required a
transfer of the debtor’s FCC license to the third party buyer. The confirmation order authorized
the deb.tors. to execute and deliver _the FCC applications, among other ﬁlings; and authorized and
directed the directors to execute any necessary ciocuments related to the transfer. The transfer of
the FCC license was, nonetheless, subject to approval by the FCC following a public comment
pcrioci. In anticipation of a closing, the Debtors submitted the necessary application to the FCC
to cause the license transfer but before the transfer was approved, and during the comment
Tpen'od, a director of the debtor, also interested in acquiring the assets, ﬁied an objection to the
‘transfer with the FCC with the intent to delay or impede the sale. The objectidn to the transfer in

the FCC proceeding followed a confirmation order in the case that approved the sale and .

:’z_xuthorizéd the transfer of the FCC license by the debtor. Certain of the creditors in the Krypton - -

case filed a motion seeking to enjoin the 'di:ss_enting party from pursuing its‘_obj'ection to the

. .ﬁansfer of the FCC License and seeking sanctions for a willful violation of the confirmation.
order. Although based on the facts ‘pr'esentéd,‘. the Krypton court concluded that the creditors.

" failed to dexﬁoﬁétmté the necess1ty of the mjuncnve ,reliéf,\the court made cle'ar_thti't. such relief .
o wz;s within its purview under Se;c.tioxi;l 142. A'_K_rypﬂ at 664. In addition, the Court demonstrated

. . /
. the breadth of its authority by approving sanctions against the.dissenting party for what it found
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tobea knowing and willful violation of the confirmation order." Krypton at 666. The court -
| reasoned that the dissenting party’stacti.ons “constituted{d] at least in part an impermissible
collateral attack on what has been accomplished in the bankruptcy case” and that such actions
- were a “willful clear and direct violation of the confirmation order.” Krypton at 662 and 663.
33.  Theinjunctive relief sought by the Debtors is not only appropriate and waxranted

" but is necessary to avoid a withdrawal of the Debtors’ Plan. The Debtors have satisfied each of

the aspects necessary to warrant such injunctive relief, namely, (i) the Debtors can demonstrate

Strong probability of success on the merits, (ii) the actions of 'thg:' OAG will, if unchecked, cause
- irreparable injury, (iii) the injunctive relief will not harm or prejudice any party-in-interest and

(iv) the public interest will be served by affording the relief sought pursuant to this Motion. See

Colliers 15® Ed., R7065 citing In re Service Merchandise Co., 256 B.R. 755 (Bankr. M.D. Tenn
2000). -
. 34, Asto the likelihood of success on the nien‘ts, the Debtors are seeking an order in

aid of implementation of the Plan as confirmed by this Court based on matters that have already

* .- 'been fully and finally adjudicated, on notice to the OAG and the OAG having been afforded.a

full:and fair opportunity to be heard. See Summary Chart at 34. There can, therefore, be no
- -- question as to t_hq Debtors'" likclihoc;d of success on‘the merits. As to irreparaplc harm, the
' . dctions of the OAG, anc} po{enﬁally' the ODEQ, if not enjoined are likely to prevent the
- .consummation of the Plén causing a liquidation of thg: Debtors' estates as set t"o.rth in the
: ‘McEnteé Afﬁdavit annexed hefeto. Consequéx;ﬂy, there is clearly irr;zparab]c harm. Further, the
" Debtors rely on the overwhelming approval fof the Debtors' Plan, the fact that the OAG hadan -
_ opportunity to'participate in the Confirmation Hearing and the fact that the OAé has an

alternate, and procedurally proper, course for remedy, nam¢1y an appeal of the Confirmation
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. Order to demonstrate that the only prejudice to be suffered can be to the creditors of the estates
in the absence of the Plan going effective. The public interest is, therefore, best served if the
Debtors are permitted to reorganize, make distributions to creditors pursuant to the Plan and
- address the decommissioning of the Muskogee Facility. The public interest cannot be é;erved by .
permitting the OAG to collaterally attack the Confirmation Order and thereby the very
foundation of the principles of reorganization upon which the Bankruptcy Code relies.

35. The(nature of the ir;juncﬁve relief sought hereunder is to cause the Comments and
..EA Objection to be deemed null and void and to enforce the provisions of the Co.nﬁrmation :

.Order and to enable the Debtors to implement their Plan consistent witfx that order such that an

adversary proceedfng need not be cominen‘ced to pursue such relief. See In re Continental -

" -Airlines Inc;? 236 B.R. 318, 327 (D. Del. 1999) (adversary proceediﬁg is not necessary where ‘.
‘nature of rélief sought is enfofce_ment of an existing injunction such as that provided_ by Section
1141 of the.Bankruptcs' Code binding all parties to the provisions of a Plan).
36.  Section 1142 vests with this Court the authority to direct any necessary party to '
pe;'fonn any act necessary for consummation pf the confirmed plan. The order sought by the
. Debtors in aid of implementa.tion of the Plan is essential to enable the Debtors to implement the

- Plan and administer their estates. Such orders are appropriate under these circumstances. ' See In

re Erie Hilton Hotel Joint-Venture. 137 B.R. 165,_170 (Bankr. WD Pa. 1992); see also In re
Harlow Properties, Inc., 56 B.R. 794, 798 (BAP 9" Cir. 1985) (subsection (b) implicitly

i cc‘mtexhp]ates the court’s authority to direct a recalcitrant debtor or other party to perform acts

Lo hecéss'aty to consummate the Plan). ‘Further, the injunctive powers afforded to this Court which =~~~ "

may be necessary to provide for implementation of this Plan may not now be coritested by the -

.- OAG, after having failed to address such authority under the Confirmation Order. S_ee_ Monarch
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————Lifé-Insurance Co-v-Rupesand Gray; 65 F-3d 9737983 (1 Cir-App., 1995) holding thata — .-

party is precluded from challenging the i'njunctive powers of the court where such party did not
previously oppose nor appeal the confirmation order setting forth such powers).
37.  The Debtors, throughout the pendency of these Chépte}' 11 Cases, have repeatedly -
.attempted to resolve or affirmatively address the concemns of the OAG with respect to the
Musk:)gec Facility. These efforts included m;ﬂtiple meetings and calls with the OAG and other
tepresentatives for the state and two formal written settlement proposals, each of which was
" rejected. Notwithstanding these diligent efforts, the OAG has refused to work towards a
+reasonable and manageable settlement and, more significantly, has failed to identify, with
- specificity, how the concerns might be resolved.. Notwithstanding the unresolved issues with the
" OAG, the Debtors’ Plaﬁ reflects the culmination of long and difficult negotiations with numerous
- parties representing significant and varied interests in these cases: Given the collaboration of
these many and diverse interes}s, including the Committéc, thé NRC, tile PBGC, the EPA and
- the DOJ repmsenﬁné a-variety of governmental z{gencies and departments, the Debtors are hard
pressed to believe that the 6AG’s posiﬁon is m;)tivated by anything other than factors beyond
) ihe scope of these.Chapter 11 Cases and the Debtors’ control; especially given the signiﬁcant
o -funding to be ﬁrovided for the decommiséioningof-the'Muskogee Facility. The OAG’s efforts
. - should, therefore, be viewed as nothing .mox.e than an unfettered attempt to prevént confirmation -

of the Plan regardlesé of the costs and injury to all others involved. The Court should not permit

= - . the OAG to continue to intérfé:re in the reorganization process and should enjoiri the OAG from . -~ 7

(a) pufsuirig those Comments prc;sentcd t6 the ODEQ -tﬁat are directed at and shall delay the o

transfer of either the existing NPDES Permit or issuance and transfer of the proposed OPDES
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- Permit, (b) the EA Objection before the NRC and (c) any other collateral attack on the
Confirmation Order.

OAG Must be Enjoined from Relitigating Findings _
of Facts of This Court and Collaterally Attacking The Confirmation Order

' 38.  The OAG’s Comments to the issuance of the OPDES Permit raise issues of fact
that have already been fully and finally litigated by this Court. The Court has conclusively:
determined that the Debtors’ Plan and all aspects thereof are financially feasible and warranted to

‘effect a necessary reorganization. The Court, pursuant to the Confirmation Order and at the

- :Confirmation Hearing has already addressed each of the issues raised by the OAG in their

Comments, namely financial feasibility, the authority to transfer the NPDES/OPDES Permit, and
| '-the jurisdiction (or laek thereof) of the State ofbldahoma with respect to the monitoring and |
o .- remediaﬁon of enyironmentul conditions at the Muskogee Facility. (With respect to financial
| .feasibility, _sE Transcript at ll"age.26, Lines 7-21 and Conﬁrmation Or(fer‘i R, with respect to the -

transfer, & Conﬁrrnation Order atﬂ AA,8,13,14 & 15 and with respect to the jurisdiction of |
B ' .the state over the Muskogee Facility, see Transcript Pages 27-3 l. and Conﬁrmation Order at {1

” H, 31 and 3é). The bAG previously ralsed each of the issues set forth in their Comments in their

: ) .’Objec'tion to confirmation and then failed to appear at the Confrrmution Hearing. This Court has
‘ : already deterrmned eaeh of these issues based on the evrdence :;md testimony presented by the

| ..Debtors and other partres offered in support of the Plan Notwrthstandmg OAG's havmg brought

these matters to the forefront of the Confirmation Heanng, the OAG now seeks to col]aterally

. .-attack the Confirmation Order not only through their Comments pendmg before the ODEQ but
. ‘~ ‘ .a]so ina further Objectlon to Issuance of Env1ronmenta1 Assessment and Fmdmgs of No

-81 gmﬁcant Impact filed with the NRC on December 8, 2003 (the "EA Objection”). See Exhibit -

"J"hereto. A confirmation order is res judicata as to all issues that were decided or which could
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~ -have been decided at the confirmation hearing. ‘See Donaldson v. Bernstein, 104 F.3d 547,554 -

- . (3d. Cir. App. 1997) citing In re Szostek, 886 F.2d 1405, 1408 (3d Cir. 1989).  Further the
‘OAG has boldly and public].y indicated that it shall continue to i gnore,the Confirmation Order
' and endeavor to frustrate the Debtors’ eft:orts to reorganize See EA Objection at Page 8 stating '
that "the State wrll at every opportumty pomt out the failure of Fansteel to appropnately fund the
: clean-up of the Muskogee site and the concurrence of Staff to perrmt such an avoxdance
39.  The doctrine of collateral estoppel provrdes this Court with the authority to bar
the OAG from rehtlgatmg issues that (1) are the same as in the prior action, (ii) were actually
'htlgated (m) were determined by a valid and ﬁnal judgment and (iv) were essential to that prior

Judgment See In reDoctoroff 133F3d 210 214 (App. 3d Cir. 1997); PIC, Inc. v. Prescon

C orp., 485F. Supp 1302, 1308 (D. Del. 1980) cmng Lawlorv National Screen Semce Corp.,

349 U. S 322 (1955) The underlymg ﬁndmgs of fact of thls Court may be reviewed for clear

.error only, and in that case only by appeal and not through a collateral attack See Monarch Life

. Insurance Co. v. Rop@ and Gray, 65 F. 3d 973 978 (1* Cir. 1995) The issues now raised by the
OAG in the1r Comments cannot be dlstmguxshed from the findings of this Court asto the
ﬁnanc1a1 feas1b1hty of the Reorganized Debtors and Spec1a1 Purpose Subsxdlanes under the Plan.
These findmgs were not only brought 1nto 1ssue by the OAG’s Objection and fully htlgated at the
conﬁrmatlon heanng, but such fi ndmgs were essent1a1 and necessary elements for conﬁrmatxon
as set forth under 110.S C § 1129. The OAG umlateral]y and voluntanly elected not to attend
the Confirmatxon Heanng and now refuses to acknowledge and be bound by the Conﬁrmatlon |

—

Order and underlymg findings of fact of thls Court

.«.'40. The Plan mcludes a transfer of the NPDES Permit from Fansteel to FMRI

Notwrthstandmg the ﬁndmgs of th1s Court w1th respect to the financial fea31b111ty and the
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adequacy of the funding for the Special Purpose Subsidiaries,. including without limitation,.
FMRI, the OAG has again attempted to put into question the financial capacity of Fansteel and
FMRI not only in respect of the NPDES Permit but also in the context of the Amended
Decommissioning Plan. The OAG’s EA Obje;:tion argues " The inadéquate budgét proposed
by Fansteel in the Decommissioning Plan will continue this c.ontaminat'ion process by not- -
provitlfing any realistic amount of money for rerﬁediation of 50il and groundwater
.contami;lation. Fansteel, originally estimated 57 million dollars would be necessary to remediate
'the site, yet the estimate ié‘now 26.4 million and the site has incurred probable additional
-contamination and none of the original contamination has been remediated. The
: becomnﬁwioning Plah wholly fails to adequately fund the remediation of the Fansteel
Facility." (embhasis added) See EA Objec.tion at fage 7. The OAG’s Comments also bring
into issue financial feasibility as they argue that "No.showin'g has bf:en made to demc)_n?t;’ate that
FMRI meets the financial accpuhtability requirements.” Se¢ Comments at§ 2."* This Court,

- based on the uncontested and uncontroverted evidence and testimony presented at the

- . Confirmation Hearing, fully adopted by this Court, has'already deterrﬁined that "the record of

evidence is overwhelming, that the financial aspects of the plan are certainly feasible". See

N ‘Transcnpt at Page 26, Lines 16-19. a . T i

41. . The OAG also again brings into quesnon the authonty of Fansteel, and/or g

. Reorganized Fansteel, to transfer the NPDES Permit to FMRI pursuant to the Plan.” The OAG -

e Comments argue that "There has been no showing that Fred Dohmann has the necessary, legal

""" authority to request such a transfer on behalf of Fansteel or FMRI". See Comments atq 2. The

4 The Debtors note that the OAG’s comments argue that OAC 252:616-3-4(g), which requires a showing of legal

authority and financial accountability be demonstrated by the transferee, has not been satisfied. The Debtors -
_believe that the OAG has improperly relied on this provision and that no such provision of the OAC is -5
applicable with respect to the Joint Permit or the OPDES Permit. g
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. Plan and Confirmation Order clearly provides for the transfer of the Muskogee Facility to FMRI,:

which by definition includes the NPDES Permit. See Plan Definitions 10 and 108 and Article

IV, see also Confirmation Order at f§ AA, GG, 8, 13-17. Further, and lest there be any

- confusion and notwithstanding the approval for the transfers and corporate authority set forth in -

. the Confirmation Order, the Debtors confirmed the authority of Fred Dohmann to authorize the =

transfer by their letter December 2, 2003 attached as Exhibit "F" hereto.

42.  Lastly, the OAG’s Comments and EA Objection have raised questions regarding

~..the monitoring of certain radiological and non-radiological contaminants through the NPDES

" Permit although this Court previously detérmined that the exclusive jurisdiction to monitor such

éontaminants rests with the NRC. See Transcript at page 28-30. This Court has, based on the -

.-evidence presented and the testimony offered not only by ;he Debtors but also the NRC and the

- DOJ concluded that the “commingling” of radiological and.non-radiological contaminants at the
- Mu'sk()gee Facility veéts sole jurisdiction with the,NRC. The OAG, however, in complete

. disregard for the findings of this Court has, in two separate pleadings outside of the scope of

" these Chapter 11 Cases, sought to relitigate these issues. See OAG Comments at§ 3 ("draft - * ~

permit indicates no limits or monitoring requirements have been placed on contaminants of

- thon'um and uranium", each a radiological contaminant under the complete control of the NRC); .+ :

" .see also EA Objection at Page 6 ("...no evaluation of non-radiologica] impacts was considered.. : .-

. The NRC does not have regulatory authority to address the known chemical contammatlon at:

- *the site...[chemical contamination] is 'oi'ltsidé: the bounds of the NRC’s authority to ‘address..."). i

| 43.‘ Thc OAG's actikdt.x‘s-éré; mdxrect contraventlonof this'Court’s fm&ing# 6f féct 'and_ c

related relief and are a transparent collateral attack on the Confirmation Order. Any challenge to+

 the findings of the Court can only be brought before ti_lé Court in an appropriate and timely
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. appeal of the Coﬁﬁrmation Order. “In the bankruptcy context, courts have specifically, and

-y

.. consistently, held that the bankruptcy court retains jurisdiction, inter alia, to enforce its

- confirmation order." In re Continental Airlines, Inc., 236 B.R. 318, 326 (D. Del. 1999).. The .
-. ‘OAG has a choice: it may seek relief from the Confirmation Order before this Court or through a

+.proper.appeal or remain silent and be bound by tﬁc enforceable provisions of the Confirmation .

Order. See Maryland v. Antonelli Creditors Liquidating Trust, 123 F.3d 777, 782 (4™ Cir. 1997)

. (aparty that has notice, while not required to challenge the plan, cannot later seck to challenge it
. . collaterally, the jﬁdicial system’s need for order and finality requires orders of the bankruptcy
; courts havihg jurisdiction to enter them be obeyed until reversed, even if proper grounds exit to -

. "challenge them).

--44.  Confirmation orders may not be collaterally attacked. See In re Permaco Int’l,:

.: Inc., 3 Fed. Appx. 38, 41 (4™ Cir. 2001) (“Conﬁrination orders by bankruptcy courts may not be .

-t z_attackcd collaterally even if proper grdunds exist to challenge such orders.); Adair v. Shermann,
~. 230 F.3d 890, 8‘95 (7" Cir. 2000) (“allowing collateral attacks ...would give debtors an incentive-
» to refrain from objecting in the bankruptcy proceedings and would thereby destroy the fmality-

: 'that bankrt;ptcy confirmation is intended'to provide”); Bou]lic;n V. McClanéHan 639 F 2d 213,

: i214 (5th Cir. 1981): c:tmg Allen v. McCurry, 449 U S. 90 (1980) (proper recourse is not ar
o mdependent action but appeal of thc [conﬁrmatlon] order as'a matter of right); see also, In re

. Coffee Cupboard, Inc., 119 BR. 14,15 (S.D.N Y. 1990) (“Credxtors may not attack confirmation

.. orders by simply characterizing their attempt as an mdependent cause of action”).

. ':._45. ' The OAG was prcsentcd with a full and fair opportumty to be hcard but

< voluntarily elected (without any prior notice to this Court.or the Debtors) not to partxcxpate at the

' Confirmation Hearingbcyond their filed Objection, whic.h' was, in any event, considered by the
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- Court in the OAG's absence. Notwithstanding the OAG’s absence at the Confirmation Héan’ng,
- it was the OAG that brought into qﬁesﬁon the aspects of financial feasibility and jurisdiction of
* these'matters. The OAG has repeatedly questioned the Debtors’ financial ;:apacity to undertake
. critical components of the Plan, including the administration of the NPDES Permit, but has
refused to evaluate the evidence anci testimony presented. Rather the OAG has been content to . -
: continue to don the emperor’s new clothes, blindly mfusing to acknowledge the clear and
convincing evidence in support of financial feasibility and the state of Oklahoma's limited
jurisdiction (at least until termination of the NRC License) that has been overwhelmingly
- adopted by the other parties-in-interest in these Chapter ll-Cases. The Debtors believe that the
- OAG, if permitted, will continue to attempt to frustrate the reorganization of the Debtors and the
"~ effectiveness of the Plan. See EA Objection at Page 8. Consequently, and in an effort to |
. ci:cur;lvent expected future collatc@ attacks on the Confirmation Order, the OAG muét be
' énjoincd from taking any further action to impede execution of the Confirmation Order and the
| Plan. ! |

‘ODEQ May Rely on Confirmation Order To Address the Comments of the OAG ..
and Shall Immediately Give Effect to the Transfer of the NPDES/OPDES Permit

,. 46.  The Debtors have attempted to resolve their issues with'the OAG on numerous
- occasmns to no avall and u]t1mately, therefore, elected to proceed with a Plan in the absence of

. sucha resolutlon The Debtors' beheve, for the reasons set forth herein, that the OAG is

-.estopped from seeking a hearing or review of the proposed OPDES Permit renewal or ob_]ectmg Lo

- .tothe EA approva]s by the NRC on ‘grounds of financial feasibility or adequacy of momtormg T

. - for “radiological” or "non-radiological"-elements. The Debtors regret having to resort to this

"~ .- Motion which has been necessitated by the repeated wrongful collateral attacks of the OAGon .-
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.. the Cﬁnﬁmiation Order. Notwithstanding that the Confirmation Order is unambiguous as to the
findings of the Court, the Debtor_s believe that it is now néccssary‘to seek the intervention of this
. -Court_wifh respect to the OAG and may similarly be necessary to ensure the ODEQ’s recognition -
- of the Automatic Transfer Notice by Fansteel and FMRI and the ODEQ’s consideration of the
" -+ OPDES Permit. |
47.  The Debtors believe that the OAG has attempted to assert its considerable
-political power and influence over the ODEQ in an effort to dictate the outcome of the permit
. .. --renewal and transfer request in their favor notwithstanding numerous prior representations from. -
.+ . .the ODEQ that the OPDES Permit would be issued and transferred without delay. This Court is .
. ---empowered to enjoin and/or éreempt OAG from taking actions that would interfere with the -
-, . restructuring transactions provided f<.)r under the Plan and to cause the transfer of the Joint
- Permit, and/or OPDES Permit, to FMRI on or bcfo.ne th;: Effective Date. Further, the Court is. -
“. .. empowered to authorize the ODEQ to rely upon the findings of the Court‘as set forth in the - -
Confirmation Order with respect to feasibility and the exclusive jurisdiction of the NRC over the
L .M'uskogcq Facility and to mandate that the ODEQ. acknowledge the transfer of the Joint Permit
S and/or OPDES Permit, upon issuance, t6 FMRI. | - |
L S .48. . Section 1123(a)(5) provides in relevant part that‘ "notwithstanding any other
¢ :.'appli:{:able non-bankruptcy law, a plan shall... provide adequate means for the plan's
" ‘implementation such as...the transfer of all or any part of the pr;)periy of the estate to one or
. .more entities, whether organized before or after the confirmation of the plan". 11 US.C.
PR &1 123(a)(5). ‘Courts have interpreted the intent of this Code Section to provide -that the
L :-Bankruptcy Court is vested with the authority to "preempt nonbankruptcy laws that would

+.. . -otherwise apply to bar, among other things, transactions necessary to implement the

95521036 ’ 30



.+ reorganization plan:" In re Pacific Gas & Electric Co., 283 B.R. 41, 47 (ND Ca. 2002) reversed

and remanded No.02-80113, D.C. No. CV-02-01550-VRW, at 16281, 9 Cir., Nov. 19, 2003;

* . see also, e.g., In re Public Service Co., 180 B.R.-854 (Bankr. D. N.H. 1989); Universal Coops,

- . Inc. v. FCXInc., 853, F.2d 1149 (4™ Cir.1988).

49.  .Specifically, in Pacific Gas, the district court on appeal from the bankruptcy court
. held that "state laws and regulators may not stand as an impediment to the restructuring
: brovisions of a chapter 11 plan of reorganization although these laws will again _abply to'the
: _'réorganiz\ed debtor and any new entities created pursuant to the plan."- Pacific Qas, 283 BR. at
46. -
.-50.  On November 19,2003, following the Dei)torg" C;mﬁrmation Hearing, the Ninth
-‘:.Circu'it.Court of Appeals issued an opinion which reversed and remanded the aforementioned
" * holding of the district court in Pacific Gas. The Court 6f Appeals, h;)wévcr, overturned the
- district court solely on the basis that the district court, which relied on the; express preemptive
rights of Section 1123(a)(5); interpreted the court's authority too broadly.and failed to consider
T whether the preempted utility regulation was "relating to a financial condition"' as required
~pursuant to Section 1142(a) 15 While the Debtors believe that the nexther the issuance nor the
transfcr of the NPDES Pcrrmt are subject to any "law, rule or regulatlon relating to financial -
o condmon the Comments of the OAG clearly dcmonstratc that the OAG that the apphcable
regulatlons do encompass thc "financxa] condltxon of the Debtor. . To the cxtent that the view of

the OAGis adopted the Debtors believe such express preemptlve nghts would clearly exist and

thxs Court would have the express authonty to preempt the state scheme; subject to the

" 15 The Debtors wish to advise the Court that at the time of filing of the Confirmation Brief and at the Confirmation
Hearing that the Debtors nor their counsel was aware of the pending appeal of the Pacific Gas opinion and
would, otherwise have notified this Court of any such pending appeal. The discovery of the Ninth Circuit’s
opinion came about somewhat fortuitously as it was referenced in a periodical that was brought to counsel’s
attention after the fact. .
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provisions of the Plan for the'assumption and performance by FMRI of all obligations under the
: .NPDES Permit, to the extent it interferes with the implementation of the Plan. The Court of .
Appeais has remanded the matter for further éonsideration and a decision, to the best of the
Debtors’ knowledge, has not yet been rendered.

| 51.  Further, the Court of Appeals acknowledged that neither the District Court nor it

reached the question of whether “certain state Jaws...may be so onerous as to interfere with the

bankruptcy adjudication itself”. Pacific Gas & Electric Co. v. California, No. 02-80113, D.C.

- No. CV-OZ-OiSSO-VRW, at 16281, 9" Cir., Nov. 19, 2003. The Court of Appeals further went’

on to acknowledge In re Baker & Drake, Inc., 35 F.3d 1348 ©o" Cir. i994), another Ninth Circuit
opinion for the proposition that a state law may be contravened for the purpose of administering
" a plan of reorganization, noting that the test was whether the “state law stands as an obsfacle to
* ‘the accomplishﬁlent on the execution of the full purposes and objéctives of Congress. Id.
| -Consequently, the Ninth Circuit Court of Appeals has expressly left open the right of the
- bankruptcy court to consider the applicability of implied preemption.
5_2. W}ule the Nmth Circuit has now dxawn into question its interpretation of the
- breadth of the prov131ons of Section 1123(a)(5) it has not foreclosed the possibility of an
« 'cxer_cxse of the- bankruptcy court’s broad powers to administer reorganization cases. Further, at -
By least one other court within this Circui't‘has held that extraordinary'circu'm.stancc.es may justify the
- . exercise of suc7h general and broad powers. See In re Metro Transportation Co., 64 Bankr. 968 - |

" (Bankr. ED Pa 1986) (holding that the bankmptcy court had the authority to enjoin the

R 'Pennsylvama Utxlmes Commission from recallmg taxi cab operator certificates where the basis

for such authority was purely dxscrenor_xgry.) In the instant Chapter 11 Cases, the regulations * -

i governing ‘t.he.transfer are purely ministerial andprovic.ic-that a transfer of the NPDES Permit
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shall be “automatic” absent notice from the ODEQ that a permit must be fnodiﬁed, revoked or -

-~ reissued. Fansteel has received no such notice from the ODEQ and has been informed by its -

representatives that the transfer was a routine matter. Indeed, the ODEQ has acknowledged the’
reasonableness of the transfer by issuing the proposed OPDES Permit to Fansteel. .
" 53.  Further, inthe préscnt case, the Debtors are not, by their Plan, seeking to truncate
- the authority of ODEQ to regulate wastewater discharge through the NPDES Permit or any other
.- authority that ODEQ may have with respect to the Muskogee Facility. The Debtors have
- acknowledged ODEQ's authority with respect to the NPDES Permit and at all times prior to and
" " during these Chapter-11 Cases hgve complied with the provisions of the NPDES Permit. The -
Debtors are merely seeking intervention of this Court, to the extent necessary, to cause tile
-ODEQ to acknowledge the automatic transfer of the Joint Permit, and the OPDES Permit to the
".-~-extent applicable, without delay to avoid any interference with the bankruptcy adjﬁdication. The
:‘-De'btors believe that such actions are entirely consistent:with the administrative findings of the .
. ODEQ as cvider-;ce by their issuance of the final proposed OPDES Permit on September 12,
-:2003.
- . 54.  This Couﬁ has indicated that in ﬁe event of-an unwarranted refusal to
' -.. B .zicknoW']edge and/or issue such transfer, this Court believed that an 'exercisc of its power under. . A
| --Section 1123(a)(5) would be appropriate. See Transcript:at Page 31. The ODEQ has no known
basxs for withholding transfer of the NPDES Permit to FMRI and snmlarly would have no basis -
- for refusing such a transfer once the OPDES Permit has been 1ssued. As acknowledged ‘by the

Courts in Bakcr & Drake Inc and Metro Transportatlon "ungrounded and arbltrary’ state

- regulations should not be permnted to 1mpede the processes of the Bankruptcy Code, particularly
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where there is no substantial intrusion into-state power. See Baker & Drake at 1344 and Metro

Transportation at 973-974.

55.  The Debtors assert that an arbitrary refusal by tne ODEQ to acknowledge the
..transfer the NPDES Permit would not only be inconsistent with its administrative findings as
evidenced by issuance of the final proposed OPDES Pcnnit but also with the overall intent of the
Bankruptcy Code and in fmsuation of Section 1123(a)(5) such that this Court has the authority
- to enjoin and/or direct the ODEQ, as the case may be, to enable the Debtors to implemen't their
~. Plan. The Debtors believe _that if the ODEQ were.diret.ftly authon'zcd to rely on the findings of
~ the Confirmation Order and tn disregard the efforts of the OAG to collaterally attaak such order,
the ODEQ would act accordingly and without delay. As no-ted by one court, the "paramount
policy and goal of Chapter 11, to which all bankruptcy policies-are sunordinatad, is the
: _rchabilitation of the debtor." In re Tonosphere Clubs, Inc., 98 B.R..174, 176 (S.D.N.Y. 1989).
That reorganization "cannot work without substantial rcstructurfng of the corporate entity that is
re]ati;rely prompt and free from litigation costs and delays and fragmented prpceedinga in
nurnerous other forums apart from the reorganization court.” Pacific Gas at 60 (citations
omitted). The Court’s intervention is necessary to ensure that the Debtors’ reorganization is not
_ snBject to furtner interference by the OAG."
| Conclusion
.‘ For the reasons set forth herein and as mpresented in the McEntee Affidavit, the

’. _Debtors hereby request entry of an order that @ provxdes that the Comments and the EA

) :. 'ObJectlon dn'ectly contravene the Conﬁrmatlon Order and shall bc null and voxd and of no forcc e

- .and effect; (ii) enjoins the OAG from taking any action, in any forum (whether administrative or

Judlcxal) to collaterally attack the Confirmation Ordcr, or the ﬁndmgs of fact and/or conclus:ons
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of law therein, including any act that would directly or indirectly interfere with o.r delay the -
transfer of Fansteel’s NPDES Permit or any subsequently issued renewal or replacement thereof
to FMRY; (iii) authorizes, if necessary, the ODEQ to enforce the provisions of the Confirmation
Order relating to the issuance of the OPDES Permit and transfer of the Joint Permit and/or -

- OPDES Permit; (iv) enjoins the ODEQ from taking any action that would directly or indirectly -
interfere with or delay the minist;:rial transfer of the Joint Permit, the OPDES Permit, or the -
\Permit Application to FMRI; and (v) granting such other relief as may be necessary and
appropﬁate to implement the Debtors’ Plan without further intervention by the OAG/ODEQ.'

-

Dated: Wilmington, Delaware
December 11, 2003

.. .. - SCHULTE, ROTH & ZABEL LLP
Jeffrey S. Sabin (JSS 7600)
‘919 Third Avenue
New York, New York 10022
-Telephone: (212) 756-2000.

and

i’ACHULSKI STANG, ZIEHL, YOUNG, JONES

‘ ﬁTRAUBPC

. Tfaura Davis Jones (Bar No. 2436)
Rosalie L. Spelman (Bar No. 4153)
919 North Market Street, 16" Floor

. P.O.Box 8705 , L

* Wilmington, Delaware 19899-8705

- - Telephone: (302) 652-4100

The Debtors reserve for this Court to consider wh;ather relief may be appropriate against the OAG pursuant to
" 28U.S.C. §1927. :
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" BANSTEELINC.,,etal.,"

Exhibit “A” .
Proposed Order

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11

Case No. 0210109 (JJF)
(Jointly Administered)

Debtors.

o’ Nt N Nt N

ORDER IN AID OF EXECUTION OF CONFIRMED JOINT REORGANIZATION
: ' PLAN PURSUANT TO 11 U.S.C §§ 105, 1123(a)5 AND 1142

Upon tne Motion of Fansteel Inc. ("Fansteel” and the "Debtor") and its direct and
indirect wholly-owned subsidiaries, Fansteel Holdings,‘lnc., Custom Technologies Corp., Escast,
- Inc,, Wellrnan Dynamics Corp., Wasl;ington_ Mfg. Qo{, Phoenix Aerospace Corp., and American

Sintered Technologies, Inc., each as a debtor.and debtor-in-possession (collectively, the :
‘;Debtors”), by and through their counsel, Schulte Roth & Zabel LLP and Pachulski, Stang, '
Ziehl, Young, Jones & Weintraub, P.C., for entry of order in execution and implementation of .

their joint reorganization plan (the "Plan") conﬁrmcd 'by-orde'r of this Court on November 17,

. _,'.2003 (Docket #1622) (the "Confirmation Order™) pursuant to 11 US.C. §§105 1123(a)(5) and

1142, (i) determmmg that the Comments” and the EA Ob_]ectlon of the Attomey General for the
_ . State of Oklahoma ("the "OAG") contravene the Conﬁrmatron Order and accordmgly are of no

_ force and effect-and shall be null and v01d (i) enjoining the OAG from takmg any action to

The Debtors are the following entities: Fansteel Inc., Fansteel Holdmgs, Inc Custom Technologies Corp.,
Escast, Inc., Wellman Dynamics Corp., Washington Mfg. Co., Phoemx Aerospace Corp and American
‘Sintered Technologxes, Inc.

Capitalized terms not otherwise defined herein shall have the meanings ascribed in the Motion.
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collaterally attack the Confirmation Order, or the findings of fact and/or conclusions of law
therein, including any act that would directly or indirectty interfere with or delay the transfer of
Fansteel’s NPDES Permit or any“subseqtlently. issued renewal or replacement thereof to FMRI,
Inc. ("FMRI"); (iii) atlthorizing, if necessary, the Oklahoma Department of Environmental
Quality ("ODEQ") to enforce the provisions of the Cohﬁrmation Order relating to the issuance of
the OPDES Permit and uancfer of the Joint Permit and/or OPDES ‘P'ermit; (iv) enjoining the
6DEQ from taking any action that would directly or indirectly interfere with or delay the
‘ministerial transfer of the Joint Permit, the OPDES Permit, or the Permit Application to FMRI;
e and ) g’rantht'g such other relief as may be proper (collectivel'y, the "Motion"); and due and
proper notice having been given, and upbn the record of this Court at the Confirmation Hearing

on Novernber 17, 2003; and uport the findings of fact and conclusions of law.of this C(_)urt in.

C respect of the Confirmation Order; and bpon the OAG having been presented with a full and fair

- epportt'lnity to parﬁéipate inthese Chapter 11 Cases and havtng availed themselves of euch

“opportunity from time to ttme but havihg yoluhte.rily elected not to appear at the Confirmation
ﬁe’aﬁng; and ﬁpon appearing that the relief requested is well taken and will benefit the estates
and the Debtors’ creditors, it is hereby, - |

ORDERED that the OAG is hereby 1mmed1ate1y enjoined from any further

.

= :pursmt of the Comments presented to the ODEQ with respect to the NPDES Perm1t or OPDES

'Perrmt and it is further
ORDERED that the OAG is hereby 1mmedxate1y enjomed from any further
o 'fpursmt of the EA Objection presented to the NRC with respect to the Environmental Assessment

- .‘»(“EA”) and F_inding of No Significant Impact (“FONST’) issued by the NRC Staff on October
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31, 2003 in connection with the NRC License and as a predicate to the Amended
Decommissioning Plan for the Muskogee Facilit&; and it is further
ORDERED that the OAG shall hereby by enjoined from taking any action, .
directly or indirectly, in any forum (whether administrative or judicial) to collaterally attack the
Confirmation Order and the findings of fact or conclusions of law theréin; and it is further"
ORDERED that the OAG’s Comments with respect to the financial capacity of
Fansteel and/or FMRI, the transfer of the NPDES Permit and dPDES Permit, and the monitoring
of radiological contaminants under the proposed OPDES Permit are each matters that have been
full.y and ﬁnally.adjudicated by this Court at the Confirmation and ﬁat the OAG is thére;'ore
" estopped from further raising' or attempting to relitigate such matters, regardless of the forum or
venue; an;i it is further |
ORDERED that the OAG’s EA Objecﬁon with respect to the‘i.'mancial cgpacity of
Fansteel and/or FMRI as they relate to the dccomm'issi_bning_' of the Muskogee Facility, the
"~ NRC's obligations to include, incorporafe or consider.the recommendations of the ODEQ with
. respect to the decommissioning of the Muskogee. Facili'ts' and the ODEQ or other state agencies
authority or jurisdiction with respect to the Musko-gee Facility are each matters that have been
" fully and finally adjudicated by this Court at thé Confirmation and that the OAG is therefore
V"-esftopped from further raising or attempti_n.g.tp relitigate such matters, regardless of the for'um. or
‘'venue; and it is further

- " ORDERED that the Comments and the EA Objection sﬁall be deemed null and

"™ Void and of no force or effect; and it is further

ORDERED that the ODEQ shall disregard the C.omrnents of the OAG, the NRC

.shall disregard the EA Objection, and the ODEQ, or any other regulatory or governing body,

. ¢
. 95521036 ) 3



agency or department shall simi]ar]); d.isregard ahy challenge by the OAG of issues of fa.ct that - - -
have previously been adjudicated by this Court as set forth herein and in the Confirmation Order, - _
. in the context of any regulatory approval or hearing; and it is fur;her .
0RbERED that any efforts by the OAG to raise issue;df fa-'ct or ;0;1c;lusions of
‘law that have beén previously and properly addressed by the Court, whethqr as set forth in the
OAG’s Comments before the ODEQ or in the OAG’s EA Objection presented to the NRC, shall
- be deemed to be an improper collateral attack on the Confirmation Order and shall be consi&ered
null and void in their entirety; and it is further
- : ORDERED that any action or requirement by the OAG and)or ODEQ or other -
state agency to require Fansteel or FMRI to obtain approvals from the ODEQ or other state
agency to undertake remediation of groundwater at the Muskogee Facifity pursuant to OAC
" . 252:611-5-1(b) is expressly pre-empted.anq any such action shall be deemed null and void,
withoit effect, I;ursuant to the Confirmation Or;ier and ﬁndings of fact thereunder which include
a determination that the commingling of radiological and non-ﬁdiological contaminants at the .
- site vest sole jurisdiction with the NRC; and it is further |

‘ORDERED that the provisions of the Confirmation Order that authorized the

Pl .‘E:transfer of assets and the assumption of liabilities and other 'obligations pursuant to the Plan as .-

set forth above shall be interpreted to authéi’izp and direct the ODEQ to immediately =~ - e
acknowledge mc.msfer of the NPDES Permit, and OPDES Permit when issued, pursuant to the.
- automatic n'ansfef broviéions set'fortﬁ at OAC'252:605-3-64; and it is further | cooaTy
 ORDERED that the Joint Permit shall be deemed to have been transferred to
~ FMRI and such transfer shall be immediateiy effective, without any further action or noticé, as of

:the Automatic Transfer Date provided that the ODEQ has not, prior to such date, notified
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. Fansteel in writing prior that ‘"per:mit modification or permit revocation and reissuance will be
. réquired"; and it is further
ORDERED that thé applicant of the Permit Application shall be deemed to be
" . FMR], as the transferee of the Joint Permit, without any furthér action or notice, upon with thé

. transfer of the Joint Permit to FMRI in the immediately preceding paragraph.

, - Dated: Decembér _,2003

THE HONORABLE JOSEPH J. FARNAN, JR. |
"UNITED STATES DISTRICT COURT JUDGE
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Exhibit “B”
McEntee Affidavit

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: )  Chapter1l
' y ) ' .
FANSTEEL INC,, et al., )  Case No. 02-10109 (JJF)
) (Jointly Administered)
Debtors. ).
)

AFFIDAVIT AND STATEMENT OF R. MICHAEL McENTEE, VICE PRESIDENT AND
CHIEF FINANCIAL OFFICER OF FANSTEEL INC., IN SUPPORT OF DEBTORS’
EMERGENCY MOTION OF FANSTEEL INC., ET AL FOR ORDER IN AID OF
JMPLEMENTATION OF CONFIRMED J OINT REORGANIZATION PLAN
PURSUANT TO 11 U. S C§§105, 1123(3)5 AND 1142 AND RELATED RELIEF

R. MICHAEL McENTEE, being duly sworn, deposes and states:

‘1am the Chief Financial Officer and Vice President of Fansteel Inc. ("Fansteel"), one of '
' the debtors and debtors in possession herein, and the direct or indirect parent corporation of all .
. “the Debtors (as defined below). Iam also a director of each of the other Debtors. In these

capacities, I have responsibility for ongoing financial and operational matters of Fansteel. Ihave

o ‘ ~been employed by Fansteel since 19’_}9 and I am intimately familiar with the ng"iors' da&-to-day

operations, business affairs and books and .récor'ds. I have also been dircctly involved in the
‘Debtors' efforts sirice the commencement of these chapter 11 cases (the "Chapter 11 C'a\ses") to

- achieveé a consensual agreement for the proposed joint plan of reorganization among the Debtors': * - -

~
\

' The Debtors are the following entities: Fansteel Inc., Fansteel Holdmgs, Inc., Custom chhnologxes Corp.,
Escast, Inc., Wellman Dynamics Corp., Washmgton Mfg. Co , Phoenix Aerospace Corp., and American
Sintered Technologles, Inc.
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not expressly defined herein shall have the meaning ascribed to such terms in the Motion, as

defined herein.

' ) Background

1. On January 15, 2002 (the "Petition Date"), the Debtors filed voluntary

petmons for rehef under 11 U.S.C. §§ 101 et et seq. (the "Bankruptcy Code") Thereafter, the

a Court entered an order pursuant to Rule 1015(b) of the Federal Rules of Bankruptcy Procedure

_"-?_(the "Baqkrl_xptcy Rules"), dlrectmg that the Debtors' separate chapter 11 cases (the f{Chapter nm v

Cases") be procedurally consolidated and jointly administered by this Court. The Debtors

 continue to operate their businesses and manage their affalrs as debtofa-in-possession pursuant to -

_sections 1107(a) and 1108 of the Bankruptcy Code.

2. OnJanuary 29, 2002, the Office of the United States Trustee for the

District of Delaware appointed an official committee of unsecured creditors (the "Committee™)

. . for these Chapter 11 Cases. No trustee or examiner has been appointed in any of the Chapter 11

Cases: On July 24, 2003, the Debtors and the Committee filed, as co-proponents, their disclosure

| statement in support of the pmpoe_ed Joint Reorganization Plan of Fansteel Inc and Subsidiaries. '

.‘Iﬂiereaft_er, on September 18,2003, the Debtors filed with this Court their Amended Joint g

. _Reorganization Plan of Fansteel Inc and Subsidiaries (the "Plan"), together with the First-

Amended Disclosure Statement for the Joint Reorganization Plan (the "Disclosure Statement").

- OnSeptember 30, 2“003; mé' Court entered an order approving the Disclosure Statement as

v‘contalmng “adequate mformanon” thhm the meaning of 11 U.S.C. §1125(a)(l) and scheduled’

the hearmg on conﬁrmanon of the Debtors Plan for November 17 2003.
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3. On Nov;:mber 10, 2003, the Attorney General for the State of Oklahoma

(the "OAG") filed an objection to confirmation (the "Objection”) of the Debtors' Plan (Docket
#1573) challenging the Debtors' Plan on the basis of financial feasibility and good faith. In
response to the Objection, on November 14, 2003, the Debtors filed their Memorandum in
Support of ,Conﬁrmz_ition of the Joint Reorganization Plan and in Response to the Objections of
_ the State of Oklahoma (the “Conﬁrmation Brief). The Confirmation Brief included numerous
 affidavits, supporting dpcumeﬁtation and other evidence in support of confirmation. In particular..
the Confirmation Brief addressed particular aspects of the financial feasibility of the Debtors’

Plan and issugs related to the Muskogee Faciﬁiy and other Environmental Claims/Obligations.
,(Décl;ct Nq. i613) The Coﬁuﬁaﬁén Brief, together with tl?e Supporting Documents were

sef\{ed By email, fax and overnight mail on the OAG on November 14, 2003.

4.. On November 17, 2603 the Court held a hearing to consider the Objection

. ofthe OAG and a confirmation of the Plan. At that hearing, upon c;onsidered the tesfimony of

' fepresentatives of Fansteel and the evidence prese;lted, the Court overruled the Objection by the
:‘OA.G and determined that the chtbrs’.Plan was ﬁnéncially feasible and satisfied all necessary
e proviéi.ons of the ﬁmkmptcy Code. That same da'y, in open court, the Court entered a
confumation" order setting forth findings of fact and conclusions of law with respect to the Plan
. and approving the Debtors’ Plan.

5. 1 sub'm-it this Affidavit in support of the; Debtors” Emergency Motion for

Order in Aid <'>f Implementation of the Plan. All of the facts set forth in this Affidavit are based

upon my personal knowledge, upon information supplied to me by others at the Debtors,
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including withouflitﬁitation the Confirmation Brief and related affidavits and exhibits thereto,
upon my review of relevant documents or upon my opinion based upon my experience and
knowledge of Debtors’ opemﬁons and financial condition. To the extent any of the following
statements concern conclusions of law, those statements are based on information and advice
provided to me by Debtors’ third party professionals. If I were called upon to testify, I could and

would testify competently to the facts set forth herein.
Statement

6. The Plan, as presented, represents an agreement in principle with

Fansteel's primary Mtom constituents, x;amely the Creditors' Committee, thé PBGC, the DOJ
" on bchz_alf of several gbvemmentai agencies, the EPA and the NRC, for the reorganization of the '
i)cbtors and the trea'tmc.n.t of claims and interests. The Plan is'structured to maximize value for
creditors while minimizing 'cc;sts to the Estates. In light of its financial difficulties, Fansteel
“believes their chapte%' 11 ﬁlmg was necessary to enable the company to develop the business
model emb<.>died' within the Plan that will permit the company to s_cll off non-essential assets,
sta:bili;c operations and maximize the value of Fansteel’s business for its stakeholders while
o managing current and -pbtenti.al future environmental liabilities. Absent the Plan, the Debtors do
not believe that they will have the financial wherewithal to continue operations, to make

* distributions on account of outstanding cl;ims m excess of those provided for under the Plan or
. -td provide for tﬂe ohgoing rcmedxatxon and momtormg of .théa _Qarious facxlmes owned -ax-ldl~or |
: '6perated t;y the Debtors.

7. Fimsteel's key objective is to effect a consolidation of operations and
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. recapitalization of existing debt/obligations through the Plan such that the Reorganized Debtors

will be able to service outstanding debts and to fund operations of the Special Purpose

.. - -Subsidiaries, including without limitation, FMRI and its administration of water discharges

.+ through the NPDES Permit, so FMRI may address on-going environmental obligations and

liabilities associated with the Muskogee Facility.

8. The Plan contemplates, émong other things, the creation of four wholly
owned, special purpose subsidiaries of Reorganized Fansteel, including without limitation FMRI -
:. which shall own and remediate the Muskogec Facility v‘vit'h.funds provided by Reorganized
. ' fansteel's future cash ﬂc;ws and other assets. The opgration of the Muskogee Fgéility by FMRI -
_ requires, among other lhin.gs, approvals by the NRC of Fansteel's Amended Decommissioning |
. ‘l.’.lan for the Muskogee Facility_gn_d other related actions. The Plan also r‘equi.res the continuation
and transfer of the NPDES Permit to FMRI. 'I!‘hc Debtors believe that each aspect of the
restructuring, including the transfer of the Muskogee Facﬂity to FMRI as set forth in the Plan,
- the Motion and referenced herein, are critical components of the Plan that are necessary for its ~
im;':lt_:mentation._
.9 Absent a tfansfer of the I.‘IPDES Permit to FMRY], the Debtors wo.ulld be
 unable to meet the requirements for the Effcctiye Date of their Plan. The Debtors believe th{at
_. there would be serious adverse implications of their failure to saﬁ§fy the éonditions fof the. Plan’s
. Effective Date prior fo year-end. These adverse iaffectsnigy cause the Debtors to thhdraw their
.- Plan in which case, in the Debtors' o;;inion, a liquidation would be likely.

10.  Among other things, the Debtors believe that f‘ailing to satisfy the
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conditions of the Effective Date by December 20, 2003 and any subsequent delay of the
Effective Date would adversely impact their relationships with both customers and vendors. The
debtors’ customers and vendors, whil.e in many cases cooperating with the Debtors based upon

| their histpry with the company, have endured the entirety of the Debtors’ Chapter 11 Cases with
considerable apprehension. These customers anci vendors have closely monitprcci the Debtors'
Chapter 11 Cases and believe that the Plan is to go effecﬁvc before year-end. These parties are
aware of the.z Debtors’ position that absent the réorganjzatiop, the Debtors would likely be forced

| to consider liquidation and any delay of the Plan's Effective Date would likely be viewed by.

" these parties'as an indication that Debtors’ efforts h;we failed. The Debtors further beliéve that

‘the adverse im_pact on these rt_:lationsh_ip.s could 1mpa1r their ability to effectively administer their

-Plan. *

11.  ‘ThePlan provides and is conditioned upon, appropriate exit financing of at
. least $3 million. On October 15, 2003, the Debtors executed a proposal letter from Congress
Financial Corp. setting forth the terms and conditions for the Exit Facility. The Proposal letter

- .'.ré_ﬂccts a $10 million facility. The Debto.rs have subsequently received and reviewed drafts of

.. - the proposed credit agreement for the Exit Facility consistent with the proposal letter and believe

that the Exit Facility will be implemented on or before the Effective Date absent further delay
with respect to the NPDES Permit transfer. The commitment from Congress shall expire on *’
- December 31, 2003 if not closed prior to that time.

Cy _
12.  Congress has relied on the Debtors' projections and representations set

forth in the Plan regarding the transfer of any liability associated with the Muskogee Facility,
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including the NPDES fem'ﬁt, to FMRI. The Debtors believe that absent FMRI’S ability to
administer the NPDES Permit and to undertake the obligations associated therewith, the Debtors
-may not be able to meet the terms and conditions set forth for.the Exit Facility. Ibelieve that '
-absent.a closing prior to year-end, Congress may seek to either terminate the Exit Facility or .
:substantially modify its terms to the detriment of the Debtors. I'do not believe that any assurance

can be given as to the Debtors’ ability to obtain financing with a replacement lender for the Exit

_ 'Facility either on substantially similar terms or within sufficient time meet the deadlines forthe ‘..

* Effective Date set forth in the Plan. Further, I do not believe that the Debtors have the financial
.resources to maintain operations long-term absent implementation of their Plan or in the absence:

of access funding through the Exit Facility.

13.  The Debtors believe that, as the transfer of the NPDES Permit is a
condition to the Plan's Effective Date, and the Plax; has already been confirmed, that there is
substantial uncertainty that those parties that have agreed to the provisiqxis of the Plan would -
agfee to waive such conditioiis. Absent such a waiver, the Debtors could not meet the -

: x'c_quircinents for the Plan's effective Date.
) .

14. - "The Debtors believe that a dlslay of the Effective Date v'vill' resultin
‘substantial additional expense to the Debtors'v estates. Among other things, such a delay could
| ;egﬁlt in additional expenses associated with the termination of the Fansteel Consolidated
- .Pension Plan, additional fees or expenses payable tq 'Congress, additi;)nal professional fees and
| -expenses, and ad.ditionalﬁposts asso.ciated wiﬂﬁn maintaining both vendor z;nd customer .

relationships. Further, an inability to effect the Plan in the near térm is likely to lead to 5
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liquidation of thq Debtors’ businesses. The Debtors have previously demonstrated that the -
results of such liquidation would result in a substantially reduced recovery to creditors and "
holders of interests and insufficient resources to ft;nd the various Environmental

: Claimlebligatibns set forth in the Plan. The Debtors do not believe that there has been any

* change in facts or circumstances that would alter this outcome in a liquidation.

15.  The Plan represents, in the Debtors' opinion and in the opinion of its
' Acre'd'itors and other parties in interest, including the Committee as a Plan co-proponent, as
' 'e;}ide'pced by the oven'avhélming majority of votes to accept the Plan, the greatest probability for.
succcss and to maximize the return to stakeholders while adc.lressing all of the various
- - environsental concerns of the Debtors and petmitting the rehabilitation of the Debtors' business. -
* .The Debtors' Plan is feasible and may be irﬁp]emented in a timely manner prov'ided that the

NPDES Permit is transferred without delay by the ODEQ.

16.  The Debtors were pre\"iously advised by the ODEQ that the NPDES
-\ ‘ . . -" - .
Permit transfer would be initiated without undue delay and was treated as a purely ministerial

: matter. Fansteel was led to believe that the rénc»\{al and transfer will be timely implemented by

- - -the ODEQ. In this regard, Fansteel agreed to accede to the ODEQ’s request to withdraw their

November 13, 2003 notice of transfer of the proposed OPDES Permit. "Fansteel has

subsequently; advised the ODEQ in writing as of December 8, 2003 of its éontinued intent to

* *,”*" . cause transfer of the Joint Permit, and OPDES Permit when issued, as well as, the Permit

Application to FMRI effective December 12, 2003. See Exhibits G & H to the Motion.

17.  The Debtors believe that the ODEQ Comments and EA Objection are
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nothing more than a continued attempt by the OAG to derail the Debtors' Plan and the arguments
set forth therein are without merit. The ODEQ Comments and EA Objection are in direct

. contravention of the Confirmation Order and findings of fact of the Court at the November 17,
2003 Conﬁr¥nation Hearing in that they attempt to'again bring into issue those elements of the
OAG's bbjection to confirmation, namely, (a) the financial capability/feasibility of Reorganized
Fansteel and FMRI to fund the obligations associated witﬁ the Muskogee Facility, including the
NPDES .Permit.obligations, (b) the jurisdiction and authority of the ODEQ vis-2-vis the NRC to
. tegulate the Muskogee Facility and (c) the authori.ty of Fansteel to transfer the Muskogee
Facility, including the NPDES Permit to FMR], all of which hayc already been adjudicated by
. . this Cpurt, The Debtors bayc provided te_stimony and evidence with fespc_:ct to each of these - -
matters that was considered by this Court at the Fionﬁxmation Hearing and determined tobe -
s;qfﬁcic;pt to overrule the Objection of the OAG and to find that the aspects of the Plan for the *

Special Purpose Subsidiaries were financially feasible and permissible.

. 18.  In addition to financial capacity, Fansteel provided evidence and
- testimony with respect to the NRC:S jp;isdictioh.oycr the Muskogee Facility ax_xd the adequacy of
il;e Amended Dgcoii}nﬁssioning Pian. This Court, based on the findings of fact at the
| Conﬁrmation.l.{earing. concluded that the ODEQ does not have authority to impose remedial
f ; iécﬁviti_c.s at the Muskogee Facility. through the NPDES Permit/OPDES Permit program that are
- inc'onsistent with the t.enns of the Amended Decommissioning Plan nor to cause Fansteel to

_accelerate the scheduling of those obligations in an NPDES compliance schedule.

19.  The Debtors fully intend, and have continued to comply with all statutory
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requirements and the provisions of the NPDES Permit. FMRI, upon transfer of the NPDES

Permit, FMRI will be subject to all conditions and reéulations regarding such permit imposed by

.the ODEQ. The OAG sthould not, therefore, be afforded the right to collaterally attack the

Debtors’ Plan and unfairly discriminate against the Debtors simply because of their Chapter 11

Cases.

20. The Comments and EA Objection by the OAG with respect to the

financial capz{city of either Fansteel or FMRI to service and support the obligations under the
" NPDES Permit or the 'deco'mnﬁssionif;g of the Muskogee Facility are the 'sz;'me financial issues
* considered and adjudicated by this Court at the Confirmation Hearing and in the Confirmation
. "..Ordcr. To the best of my knowledge, nothing has changed with respect to the evidence or ficts
" presented at the Confifmation Hearing. ‘The pcbiom hdyc satisifed or will have satisfied all
-requirments of the Effective Date, with the possible exception of transfer of the NPDES Permit
' . as discussed in the Motion, Epd believe that the improper intervention of the OAG continues to

be the only significant obstacle to consummating the Plan.
21. - The Debtors believe that the actions by the OAG to delay or deny renewal
o or tranisfer of the NPDES Permit are in difect contradiction of prior representations made to the

" Debtors-and the Confirmation Order entered by this Court. The actions by the OAG severely

jeopardize the Debtors' ability to consummate its Plan and, therefore the Debtors ability to

P NP AP

5 _'effccﬁveiy monitor or remediate of the Muskogee Facihty and the OAG should beenjomed from

any action to further delay of impede the Debtors' Plan. - -

22.  For the foregoing reasons, 1 respectfuily submit that the relief sought in
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the Debtors® Motion should be granted, and the QAG’s efforts to blmdly attempt to derail the

Debtors’ Plan thhout reason be put to an end to avoid any furthcr unduc expense or delay

I declare under pengl_ty (;f petjury updcr the laws of the United States of America

that the foregoing is true and correct.

FURTHER AFFIANT SAYETH NOT,

P ' Chlcf Financial Officer and Vice andent of
. Fansteel Inc.
. Swom before me . : .
tlns 1= day of December 2003
o , OFFICIAL SEAL-
Wi, CECILY E. LYLE
Notary Public| . _, WM’% mm :

My Commimonﬁxpues l-éll-O']'.

—

Imwivar
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IN THE UNITED STATES BANKRUPTCY COURT
’ FOR THE DISTRICT OF DELAWARE

_ X
INRE :
FANSTEEL Inc., et al., : Chapter 11
Debtors.
Case No. 02-10109 (JJF)
‘ . (Jointly Administered)
X

AFFIDAVIT OF A. FRED DOHMANN

STATE OF OKLAHOMA)
: ss.

' COUNTY OF MUSKOGEE)

- A. Fred Dohmann, being duly sworn, depo-seé. and says:

1. Since Apﬁl 2000, I have been the general manager of the Specialty Metals
Division of Fansteel, Inc. located at the facility in Muskogee, Oklahoma (the "Muskogee

Facility"). In this capacity, I have been responsible for overall management of the Muskogee

- ,F_acility, including establishing business pla}n and budgeting, figvgloping §ales and mafketing
; N .'-"stmtcgy-, supcr'v‘isipg the desigp and re-engineering of plant processes. In addition to these -
. general responsibilih;es, I have had significant involvement with state and federal mgt}latéry'-
- compliance matters including creating an administrative mahagemcnt_ system to maintain
- -coxﬁi)lianoe with the requirements of the Nuclear Regulatory Cox_nmiésiox_l ("NRC"), negotiating .

an-alternative groundwater treatment system with the United States Environmental Protection

Agency ("EPA") and the Oklahoma Department of I;vaironrnental Quaiity ("ODEQ") as well as
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- 'the decommissioning plan that will be approved by the NRC.

modifications to various environmental permits. As a result of these responsibilities, I am

pérsonally familiar with the current and former operations at the Muskogee Facility.

2. Tam writing this affidavit in support of the confirmation of the "Amended
Joint Reorganization Plan of Fansteel, Inc. and Subsidiaries” dat;ad September 18, 2003 (the
"Plan") and the "Memorandum of Fansteel, Inc., et al, in Support of Confirmation of . Amended
Joint Reorganization Plan and Reply to Objections to Confirmation of the Debtors’ Joint

Reorganization Plan".

3. After the effective date of the Plan, Reorganized Fansteel will transfer the

Mus;kogee Facility to a wholly-owned subsidiary, FMRI Inc. that will be responsible for

" .décommissioning the Muskogee Facility. FMRI was formed on November 12, 2003. I am the

" President of FMRI and will have the primary r.esponsibility for impléinenting and completing

4, The Muskogee Facility began operating in 1958; and processed ores and tin

slags for columbium and tantalum to produce refined tantalum products. In 1967, the Muskogee

Facility became subject to regulation by the NRC and was issued its NRC License. In 1969, the

OKlahoma Water Resources Board ("OWRB") issued a permit to the Muskogee Facility to

_&chage wastes into the Arkansas River (the "OWRB Permit"). In 1974, EPA issued a permit

under the National Pollution Discharge Elimination System ("NPDES") permit that required the

Muskogee Facility to satisfy stricter wastewater discharges requirements that were about to be

S "pr—omﬁlgatcd by EPA undéf the federal Clean Water Act. Pursuant to the compliance schedule in

the NPDES permxt, the Muskogee Facility constructed a wastewater treatment system and a .

series of lined impoundments to store waste residues from the processing operation as well as
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hblding ponds to store treated wastewater prior to discharge into the Arkansas Ri;rer (collectively -
the "Ponds"). The Ponds were also constructed in accordance with the standards established by

the OWRB at that time. Both the OWRB Permit and the NPDES Permit were renewed every five
years throughout the 1980s and 1990s until 1997 when EPA issued a NPDES permit that

superceded and replaced the OWRB permit. Shortly before EPA issued the 1997 NPDES permit
for the Muskogee Facility, EPA granted ODEQ the authority to administer the NPDES program.

" As aresult, a NPDES permit jointly administered by EPA and ODEQ was issued in March 1997

(the "Joint Permit "). In November 1997, the Muskogee Facility was advised that the ODEQ had

B '. assumed respons’bxhty over its Joint Permit. In 1998, the Joint NPDES/OPDES Permit was

' amcn‘ded to incorporate the interceptor trench system that was to be constructed on the

- déwngxadient perimeter of the Muskogee Facility to collect groundwatcf and rout it to the

. -wastéwater treatment plant.

5. Underits dWRB and NPDES permits, the Muskogee Facility has been
| required to monitor its treated discharg;e to the Arkansas River for certain non-radiologicaﬁ
. chemical parameters as well as certain radiological parameters specified in its NRC License. In
addition, Fansteel has been required to monitor the groundwater for cenain non-radiological
" 2 parameters from specified locations at the Muskogee Facnhty as well as certain radiological
| .'.' .l-.parameters specified in its NRC License. The NPDES permit has also required the Muskogee
‘ Fac'ility to satisfy the ODEQ standard conditions for the surface impoundments located at the

‘Muskogee Facility. The Muskogee facility has beén and continues. io be in compliance with the

o _'térm_s of its NPDES Permit as-_'w_,vqll as the re'lat'ed‘ discharge and monitoring requirements of its

.'-'-NRC License. Attached as Exhibit 1 are the Discharge Monitoring Reports for 2003 that the

' ) 'Muskogce Facility has been required to file each month under its Joint Permit.
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6. In 1982, ﬂata from gfoundﬁratcr wells near Pond 3 ahd the French drain that
collectéd groundwater from beneath the liner of Pond 3 suggested that the pond liner was
leaking. The Muskogee Facility contacted the NRC which approved a plan for disposing lime
into Pond 3 to plug the leak. In 1984, the NRC informed the Muskogee Facility that it was no
longer necessary to add the lime to Pond 3 because the solution had apparently worked. In 1989,
Pond 3 suffered a failure of its liner, allowing radiological/ non-radiological materials to escape

from the side of the pond. The Muskogee Facility notified EPA, the NRC and the OWRB and

" immediately took steps to address the impact of the leak. In addition, Fansteel proposed to
o éénduét a remedial assessment ("RA") to identify impacts from past and current op¢r:itiqns. In
" August 1992, the OWRB advised Fansteel that the RA satisfied the state standards for a site

"assessment. Fanstecel's NRC license was then amended in December 1992 to incorporate the RA

as a foundation for decommissioning of the Muskoéec Facility. The RA was performed during

 the winter of 199?; and“1993. Th_e RA revealed that the soils and shallow groundwater near the

six Ponds and immediately downgradient of the buildings where reprocessing took place were.

impacted from radiological and non—mdioloéica] contaminants.

YA Fansiecl conducted decommissioning activities on 35 acres located in the

" - northwest portion of the Muskogee Facility.. The NRC approved this area for unrestricted use in -

_August 1999 and removed the parcel from the jurisdiction of the NRC License. Faﬁstecl_

subsequently sold 19.51 acres of this property to the Port of Muskogee in 1999 (the "Port™). In

- July 2003 letter, the director of Port infor;z'xi.ec.l't’hé ODEQ that the Muskogee Facility was

© . identified in the Port's Master Plan of Reglevelgipmcn‘ta‘s a property suitablg for further expansion ’_ |

of the Port and that the Port was interested i'n‘ulti.matc']y acquiring all of the Muskogee Facility

- and that the Port was interested in moving forward to acquire additional parcelé of the Muskogee
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Facility as soon as possible. - The Port.sent a copy of this letter to the Sarah Penn, the attorney
from the office of the Oklahoma Attorney General working on the objection to the Plan. A éopy

of this letter is attached as Exhibit 2.

8.. Fansteel completed construction of a groundwater interception trench along the
eastern perimeter of the Muskogee Facility in 1999 to capture the shallow groundwater migrating
from the Muskogee Facility. The trench is connccte(i to the existing wastewater treatrient

‘system and the treated groundwater is then discharged to the Arkansas River in compliance with

E .the NPDES permit. Fansteel is continuing to monitor the shallow groundwater as a condition of

1ts NPDES permit and the interceptor trench system continues to collect and route the -

groundwater to the wastewater treatment system.

'

9. In 1999, a moderate strength tornado passed through the area near the Port of

" Muskogee. Wind-blown debiis associated with the tornado tore the liners of Ponds 3, 8 and 9

above the water line and damaged a stored soil cover. The strong winds also da;naged bags -

stored in a secure place and containing material excavated from Pond 5, allowing low-level

‘ radiological material to spread over a 10-foot diameter area. Fansteel collected and removed the

material pursuant to NRC approval.

10. In February 2000, a small amount of hydrofluoric acid was released into the

a air from the Muskogee Facility's scrubber system. No radiological materials were emitted and

the incident did not effect the buildings, equipment or soils at the Muskogee Facility. -
. il. In 1989,A operatnonsceased af the Muskogec Facxhtywhxch tnggered the NRC |

décommissioning requirements. Fansteel posted financial assurances in the amount of $750,000

"~ in 1990 to cover the estimated decommissioning costs which was increased to approximately
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$4.5 millionin 1995 following a revision to the NRC regulations. Also in 1995, Fansteel
submitted an amended decommissioning plan to allow it to reprocess the WIP and CaF as i)an of- -
the decommissioning process. The NRC approved this amendment in 1997 and Fansteel began
constructing a reproeessing plant at the Muskogee Facility. In 1999, Fansteel proposed to amend |
" its decommissioning plan to construct a containment cell on the Muskogee Facility but w1thdrew "
thxs proposal because of local opposmon and because off-sxte disposal costs became more
competitive, making the containment cell unnecessary. After the price of tantalum collapsed in
'2001 the reprocessing plant was no longer a viable altematxve Fansteel decided to suspend the
: reprocessmg activities but the write-off of this effort triggered certain technical defaults in
Faneteel's loans that forced the company to file a petition for relief under chapter 11 of the
| “United States Bankruptcy Code. In March 2002, the NRC drew upon the $4.5 million finaricial
* -’ assurance and deniéd Fansteel's request to delay implementation of decommiss'ioning'of"té a
" extend its hcense In January 2003, Fansteel submitted an-amended decommissioning pian.' '
Following negotiations in 2003, Fansteel was able to reach an agreement with the NRC'to
implement the f,out-phase decommissioning of the Muskogee Facility as outline in the Plan.. On
November 7, 2003, NRC informed Fansteel that the agency was prepared to ieeue an
' amendment to its NRC License approvmg the amended decomrmssmmng plan. In this ]etter
NRC also advised Fansteel that the financial. mstruments proposed tobeused to satlsfy 1ts :
. decommissioning financial assurance requirements combined with the amended NR_C License
would be acceptable when the financial instruments were executed. A copy of this letter is

" attached as Exhibit 3. . o '

12. In connection with the approval of the amended decommissioning plan, the

~ NRC prepared an Environmental Assessment-(the "NRCEA") to determine the environmental -
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impacts of the approval of the amended decommissioning plan, the subsequent release of the -
Muskogee Facility for unrestricted use and the termination of the NRC License. On the basis of

the NRC EA, the NRC concluded that there would be no significant environmental impacts from

the proposed action and that the amendment of the NRC License does not warrant preparation of

. a Environmental Impact Statement. Therefore, the NRC concluded it was appropriate to make a

"Finding of No Significant Impact ("FONSI"). A notice of the NRC EA and the FONSI was

published in the November 7, 2003 issue of the Federal Register (68 FR 63134). A timeline of

~ the significant events for the Muskogee Facility is attached as Exhibit 4..

13. Upon the effective date of the Plan, Fansteel will transfer tite to the

‘Muskogee Facility to FMRL ThlS transfer will not involve any matenal change tothe -
' wastcwater treatment process or to the nature of the dlscharge to the Arkansas vacr In
N addmon, FMRI will contmue to operate the groundwater i mterceptor trench systcm and to treat

the gfoudeater collected by the interceptor trencﬁ and the Fr'énéh drain. In éhort, the transfer to

FMRI will not result in any change in operations at the Muskogee Facility nor have any impact

onthe .dis'char.ge to the Arkansas River or the environmental conditions at the Muskogee Faciiity.

. 14. In October 2001, Fansteel timely submitted a pemiit application to ODEQ to

"rencw 1ts 3 omt Permit, which was scheduled to expire in Apnl 2002 ODEQ aclcnow]edged
-recmpt of the renewal apphcatxon inDecember 2001. In May 2002 the ODEQ confirméd that
. the. expxrcd Joint Pcrmxt was being administratively extended until such time as a new permit

- could be issued under the Oklahoma Pollution Discliarge Elimination System ("OPDES") permit

R pfogram.
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. 15. On March 18, 2003, OD’EQ issued a preliminary draft OPDES permit (the

- "OPDES Permit") to the Muskogee Facility. I personally discussed the terms of the proposed
OPDES permit with Edward Dihrberg. During this period of time, I also discussed the proposed

" Plan with Afsaneh Jabbar. I advised them that the Plan provided for the transfer of the Joint

* Permit to a subsidiary of reorganized Fansteel following the effective date of the Plan. At this :
time, I was personally aware of the objections of the Oklahoma Attomey General to the proposed-
decommissioeing plan and was concer'ned about whether the actions filed by the Attorney

. General would have an impacf on the processing and transfer of the proposed OPDES permit. I - -
asked ODEQ hov'v Fansteel should handle this issue. In particular, I asked if Fansteel should
request to transfer the exxstmg Joint NPDES/OPDES to the FMRI subsxdlary, modify its permit °

- 'apphcanon to prowde for FMRI to become a named permittee on the OPDES permit or simply

.‘ proceed thh the issuance of thc proposed OPDES permit. I was mformed that the ODEQ
'wanted to issué the new 'OPDES permit and that the transfer to FMRI could be accomphshed
-after the proposed OPDES Permit was 1ssued. At no time during my oonversatwns with the
ODEQ repxesen_tatxves did they ever express any reservations about or indicate that there would :

be any problems with the transfer of the proposed OPDES permit to FMRL

16 After consxdermg the comments of Fansteel and obtaxmng approval from the

) .EPA Region 6 office ‘ODEQ issued a final draft OPDES permit on September 12 2003 whxch is -
- attached as Exhibit 5. Because.of the objectxons to Fansteel's decommissioning p]an filed by the
'le.ahoma Attorpey General._ I v131ted the ODEQ offices on September 16, 2003 to discuss what :
'F.ans_teel needed to do te transfer the OPDES permit to FMRL 1was advi.sed by Afsaneh Jabbar

that once the OPDES Permit was issued, it may be automatically transferred upon receipt of a
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letter from Fansteel requesting such transfer unless there was an active enforcement action at the

time of transfer. I am not aware of any environment actions filed against the Muskogee Facility.

17. After the proposed OPDES Permit was issued, the Muskogee Facility

| arranged io have a public notice of the proposed OPDES Permit published in the local paper on -

October 22, 2003 as required by thc'state OPDES program. ODEQ published its own notice of
the proposed permit in 5 Oklahoma City newspaper on October 31, 2003. The publication of
these notices triggered the start of the 30 day public comment period for the proposed OPDES -

permxt. A copy of the notice filed by Fansteel is attached as Exhibit 6.

-18. Bascd on conversations I had with Afsaneh Jabbar on November 12, 2003, -- -

" no adverse comments have been received by ODEQ on the proposed OPDES Permit and
) " Afsaneh J abbar. reaffirmed to me that the OPDES Permit could be automatically transferred to

E B FMRI upop the conclusion of the p'ublic comment period. Based on the October 31 publication

date of ODEQ's public notice, I was also told that the final OPDES would probably be issued -

during the first week of December.

19.As a result, on November 13, 2003, I submitted a letter to the ODEQ

. requcstmg that the existing NPDES be transferred to FMR], or altcmhﬁvely, that the proposed

= ..‘\‘.O.PDES Permit be issu'¢d to FMRL A copy of this letter is attached as Exhibit 7. _ <
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A Fred Do;mnn

Swom to before me this

A)—“’ day of November, 2003

s
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. .Nov 13 03 05:05p  Fansteel . . . . 9188898112 . . p.a o .o

SBNTVIA FAX?O 405-702-3101 R
" HARD COPYmFOLLOW S

s November 13, 2003

g Ms AfsanehlabbarPE e T
) Managcr Industrial Pcrmrt Sectlon o
- Water Quality Division. =~ '
¢ Oklzhoma Depamnent of Exmronmenta} Qual}ty
S 707NorthRobmson _ i
" P.0.Box 1677 - .
o Oldahoma Cxty, Oldahoma 73101

" Re: DEQ Apphcatmn No OK0001643 Fansteel, Inc Muskogee Oklahoma
" Famlxtle Ne-l~5100004(l i .__;- R .

7 SpecalyMeds

As you know the above referenced revxsed (‘lraﬁ OPDES perrmt and accompanymg fact .":: s .

- sheet was issued on September 12, 2003 by the Oklahoma Department of Environmental - - ..
‘Quality ("ODEQ") to replacé the exxstmg “J‘omt Authonzanon To Dlscharge Under the-:," L
-~ National Pollutarit Discharge Elimination Syétem and the ‘Oklahoma Pollutant Discharge ~ - * .
- - Elimination System" permit No. oxooomi (the "Jomt Pemnt“) 1ssued by the EPAtg’
oo Fansteel, Inc ('Fansteel“} on March7 1997 SRR S R L

Pursuant o the “Umended Jolit Reorgamzaqon Plan of szsteeL ne. ana' Sub.sva?aries e

T dated September 18,-2003 (the. "Plan”), Fansteel has formed a wholly-owned subsidiaty, . e e

" FMRI, Inc. ("FMRI")-and will transfer ownerkhlp of the above-rcferenced facility to FMRI - -
. upoil the effective date of the Plan. The transfer to FMRIis necessary to effectuate the - -
~**"Plan. This. transfer will not involve any matenal .change ‘ta_the wastewater-treatment.
. process at the Muskogee Facility or to the n%sture of the dlscharge to the Arkansas Rwer- '

" In addition, FMRI. will coritinue to.operate the groundwater interceptor trench system and ST )

to. treat the groundwater collected by the mterceptor trench and the French drain located - - - -7

- at the ‘Muskogee Facility.. In-short; the. transfer to FMRI will not resilt in any changein’-. " -
.. operations at the Muskogee Facility, nor have any impact on'the. dlscharge to the Arkansas : R

_ Rwer or the cnvxronmenta] condmons at the Muskogee Facilﬂy e

s e e . A.Frcd[)ohmam\

. . oo : Awi:ollyownedsnbsxdmyofl’mstecl,hac. -
#Ten Tantalum Place, Muskegee, OK 74403 -

lec918—687-6303[!~‘ax918-687-6112 S




" i Nov .13 03-05;0Sp - . Fahiteel - . i ..% :.91ese76112

Deo- Pursunm to OAC 252 605-3-64 and our-prior’ eonversanons, w}m you mdicated lhcsc T
pemnts could be automatically transferréd to FMRI upon Fansteel's requiest, T am hereby -

¥ . requesting the Joint Permit (or if applicable if issucd the OPDES Permiit) be automatically

‘ - I - "transferred to FMRI on or before Décember 19, 2003, asrequn'edbythePlan.Fanstedls

-.- in full eompllanoe with the terms of the Joint Pumxt.As President of FMRI, I cemfythat'
.~ FMRI will be accepting: full responsa‘bil‘ny for oomplymg thhthc terms nnd condxuons of L

..tthothamﬂandlortheOPDESPmmt. ar e

'.'3':quwtnonsaboutthuu'ansfcrmqu&. e ST
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‘OAG Comments to OPDES Permit
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FROM FANSTEEL INC.
02-12-03  0:8%am  Erom-

P.0.Box 1677 . OEC o 1 2003
" Odahvnns City, OK. 73102-1677 _ WATER QUALITY DVISION
- Deccmber 1,2003 ‘ '
Dst.Wym.

e PRAT Fe1ny

OFFICE OF ATTORNEY GENERAL
STATE OF OKLAHOMA

Baw EEEVE

QOkisboma Department of Environmental Quabity

Onbehalfof the State of Okl akioms and puirsasntto OAC 252: 605-1-5[b)(4)(m&a)which '

adopts by referenco 40 CFR §§124.10, 124,11, the Office of Attomey General of the State of.

- Oldahcma hereby offers the follawing comments to pemmit spplication nnmber OK0001643. -

""V.'l). . Buedmnmwmoffmmclhu,sﬂmmd'?punﬁupphcahon,dnﬁpmkm i
.+ fact thect, mo information hay been submitted by Fanstec which would demonstrate that the

finzncial capability requiremeat of OAC 252: :616-3-4(f) has been met.

) A:mewomcmeﬁndummmnommpmauuofmm.'

. (“FMRI") to Afsanch Jubbar, Maoager, Industrial Permit Section of the Water Quality
Division of thic Oklahoma Departmentof Environmenial Qualiry (“ODEQ”) dated Noverber -
* 13,2003, Said letrer indicates that the permit held by Fansteel must be transferred to FMRI
and that this Jctter is to be considered 8 reqoest for transfer of Fmstoel's.lomtl’cmnt(or .
" . if applicable the OPDES permit) to FMRL L ’

: OAC 252:616-3-4(g) raquitw that the transferes has lepal authority md'ﬁnin’cid

-gecountabiliry, and that boihparties agree to tho trrnsfer. First therohas been no showing thin
.. - Fred Dobmann hes the necessxry legal muthority to Tequest such a tranafer on bebalf of
" - Famswel or FMRI, No showing hasbeen made 1o demonstrate that FMRI metts the financisl

accountability requirements, Fmally mﬂﬂnginthoﬁlcmdicamﬁml’meelagmmmc :

mumfnmmsm of the poxmit pplication.

) SR Amewofthedmnpmmdmm mhmmormdmdngth\mmhava

) bccnpkccdonth:eonuminmofmmnmmdmnm
T order for a permit to be fssued to the spplicant mdﬁ:rthamq\m&rmfaofmpcmir

: . spplcativn 3o be granted, the comments yajsed sbove shonld be addmsed mdthupp‘hcant must
- fully eumplywubthoDEQ’s reguhtoxyrequn-unems. .
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-
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-1 P.03/83 F-133

. Onbchmlf of the State of Oklzshoms tndpnmun to OAC 252:605-1-5(b}{4)(D&(7) which
adopas by reference 40 CFR §§124.11, 124.12 and pursuant to §§ 2-14-302 and 2-14-303 of
Oklshoms Unifarm Environmental Permitting Ast, the Office of Attorney General of the State of

Qldahoma requests apublicmeeungombcpmposed dnﬁpm

Respectfully submitted,

Swroh E. Pennn :
Assiztant Atromey General
OK Bar Number 16032 °
Office of the Attomey General
State of Okdahoma _

- 4545 N. Lincalq, Blvd., Suite 260
Oklahoma City, OK 73105
(405) 522-4413
(405) 522-1867 (fax)

) n
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December 2,2003 Response to OAG Comments
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Ms. Afsanch Jabbar PE .

Manager, Industrial Permit Section

Water Quality Division

Oklahoma Department of Environmental Quality
707 North Robinson

P.O. Box 1677 .

‘Oklzhoma, Oklahoma 73101

Re:  DEQ Application No. OK0001643, Fansteel Inc,, Muskogee, Oklahoma
Facility ID No. I-51000040 (the "Draft OPDES Permit”)

Dear Ms. Jabbar:

We are responding to the filed "comments” set forth in the December 1, 2003
létter (the "Letter”) requesting a public meeting on the above referenced Draft OPDES
Permit' by the Office of the Attorney General of the State of Oklahoma (the "OAG").

As you know, the Oklahoma Department of Environmental Quality ("ODEQ")
_caused the publication of the Draft OPDES Permit on October 31, 20032 which
triggered the 30-day public comment period for the Draft OPDES Permit, Based on the
October 31, 2003 publication by ODEQ, the public comment period expired on
November 30,2003. Based on our numerous discussions, and in the absence of any
timely comments on the Draft OPDES Permit, we understood that the ODEQ would
. promptly issue the final OPDES Permit and immediately thereafier approve a transfer to
- FMRI, Inc. ("FMRI"), the wholly-owned subsidiary of Fansteel prior to December 19,
‘2003 in accordance with Fanteel's joint reorganization plan (the *Plan™) confirmed by
the United States District Court for the District of Delaware on November 17, 2003 in
. Fansteel's chapter 11 cases, OnNovember 13,2003, FMRI wrote to you regarding the

" The Draft OPDES Parmit and accompanying fact sheet was issued on September 12, 2003 by the ODEQ

. to replice the existing “Joint Authorizatioa To Discharge Under Nationa) Pollutant Discharpe Elimination System

and the Oklshoma Polhttant Discharge Elimination System”, Permit No. OK0001643 (the *Joint Permit") jssued
by the United States Eavironmental Protection Agency ("EPA”) to Fansteel Inc. ("Fausteel™) on March 7, 1997,

2 Infact, Fansteel inself caused publication of the Draft OPDES Permit in the Muskogee Dally Phoenix and

oppartunity for public comment.

"3 7" Pustesl has been advised by ODEQ that since November 30, 2003 was a Sunday, ODEQ may cloct ta

treat the December 1, 2003 Letter from the OAG as timely filed.

One Tantakum Place ® North Chicago, IL 50084 @ (847) 66534900 ® Fax: (847) 639-0307 ' ' I Ny

Tinies Democrat on October 21, 2003, st its own expense, in order to give the gencral public the brozdest possible
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significance of thc timely transfer of the Draft OPDES Permit to FMRI with respect to
Fansteel's Plan.! Fansteel, and FMRI, have not been advised that any further comments
were submitted to ODEQ with respect to the Draft OPDES Permit and do not belicve
that the comments set forth in the OAG Letter have merit. By this letter we are,
therefore, seeking confirmation from the ODEQ that the Draft OPDES Permit will be
promptly approved and issucd to Fansteel and transferred 1o FMRI pursuant to the Plan
and in accordancc with our prior discussions and correspondence.

) Fanstee]l and FMRI request that the ODEQ immediately address the OAG's
comments to the Draft OPDES Permit and their request for a public meeting to avoid
any delay that might unduly jeopardize Fansteel's ability to implement its Plan. As
previously indicated, in order for the Plan to go “effective” the Draft OPDES Pcm'nt.
including the transfer to FMRI, must be approved no later than December 17, 2003,°
Failure to satisfy this condition may have severe adverse impact on Fansteel and its
related debtor subsidiaries, including the possibility that Fansteel's Plan may not go
eifective to the detriment of all pam:s-in-intercst, including the OAG. Fansteel

-believes that it has satisfied all requirements for issuance of the final OPDES Permit
such that it should be approved without further delay. Further, for the reasons set forth
below, Fansteel believes that the ODEQ has the authority to immediately issue and
transfer the OPDES Permit notwithstanding the Letter received by the OAG.

Asindicated above, the Plan was confirmed on November 17, 2003 by order
{the "Confirmation Order™) of the District Court (the "Court™) for thc District of
Delaware. A copy of the Confirmation Order (which includes as an exhibit the Plan)
has been enclosed herewith for ‘your reference.© Among other things, the Court, upon a
-review of the evidence and testimony presented by Fansteel at the confirmation hearing
beld on November 17, 2003, including the Memorandum in Support of Confirmation of
\ the Plan and the accompanying affidavits and exhibits thereto filed by Fansteel on
. November 14, 2003 (a copy of which will be provided upon request), concluded that the
- formation of the special purpose subsidiarics ("SP Subs”) and the transfer of assets and
.- assumption of environmental obligations by these SP Subs, including without -
* . -limitation, FMRI and the wransfer of the final OPDES Permit, wete ¢ssential and
‘necessary compommts 10 xmplemcntatxon of Fansteel's Plan and "shall be deemed to

+ Fanstee] and FMRI withdraw the November 13, 2003 Iotter o avoid any unduz canfusion with respect to
the puiblic comment period, based on discuasions with the ODEQ, in the intcrest of cxpediting the ndmlmtmion
of the Draft OPDES Permit applicaticn.

s Articls IX.B of the Plan, a copy of which is provided with the Confirmation Order that has been enclosed

for your reference, requires that the Draft OPDES Permit and transfer to FMRI occur on or befors December 20,

2003 at 2 condition to the Effective Date. As December 20, 2003 i3 a Sunday, and as various documents,

- includmgmel-::dtl-'acmzy.wmmqu!rncﬁdmceofﬂwm:fu,?mteelhscckingmhm approval no later than
December 17,2003, This is consistent with the information pmvldndinrnn:wcl'sﬂovcmber 13, 2003 letter

ngudingtbemfermm

One Tantalum Plsce ® North Chicago, IL 50064  {B47) 6894000 @ Fax: (847) 6820507
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the hearing or to challenge the evidence presented by Fansteel with respect to financial

" feasibility of the Plan, including those aspects relating to FMRI and the continued

operation under the Joint Permit and/or final OPDES Permit. The OAG is, therefore,
now estopped from attempting to challenge the Court'’s findings of fact in this regard or
to collaterally attack the Confinmation Order as it is attempting to do by its late
comments.

As to the OAG's second comment, FMRI has withdrawn the November 13, 2003
letter requesting the transfer on or about November 26, 2003. See footnote 4 hercin,
Further, the OAG's assertion that FMRI has no authority to request the transfer and that

. there is no evidence that both parties have agreed to the transfer is simply spurious. The

Confirmation Order, as discussed above, authorizes and approves the transfer of the

' . penmit by Fansteel to FMRI as expressly set fosth in the Plan. Sec Plan at Article IV,
- .gee also, Confirmation Order at §§ AA and GG, . Morcover, the Certificate of

Incorporation and By-Laws of FMRI filed with the Plan Supplement, a public

‘document, clearly set forth the authority of FMRI to undertake all necessary actions
.with respect to the Joint Permit and/or final OPDES Permit.  However, in the event

that there still remains any doubt, this letter has been executed by officers of both
Fansteel and FMRI with the authotity to designate such consent to a transfer of the Joint
Permit and/or final OPDES Permit.

Lastly, as to OAG's assertion that the Draft OPDES Permit fails to identify any
lirnits or monitoring requirements for thorium or uranium, Fansteel acknowledges that

-the Draft OPDES Permit does not have discharge momtonng' rcquiremcnts for those

elements, although the Draft OPDES Permit does require Fanstee! to monitor for alpha

" particles on a semi-annual basis.? The Joint Permit and all prior permits did not contain

such monitoring requircments, In fact, Part I1.J of the Draft OPDES Permit specifically
provides that the discharge and disposal of "radicactive materials* shall be done in

- accordance with the NRC License. Discharges of “radioactive materials” are subject to

the exclusive jurisdiction of the NRC and expressly provxdcd for in the NRC License.
Again, the jurisdiction of the NRC over the discharge of “redioactive materials" was

* “conclusively determined by the Coutrt at the confirmation hearing and may not now,

after the hearing, be challenged by the OAG. Ses Transcript at Pages 27-31. The

" OAG's comments, therefore, arc entirely without 1 megit and should not delay issuance of
thc Draft OPDES Permit and transfer to FMRI by ODEQ.

Fansteel and FMRI would also like to bring to your attention that in fm‘thcranec
of the Court’s Conflrmation Order and Fansteel's efforts to implement the Plan, the

Court indicated on the record at the conﬁ:maﬁonheaﬁng, that in exercise of its~ - << ool
T authonty under 11 U.S.C. § 1125(a)(5), it would enjoin any cffort by the OAG to delay

See Part ILH(3) and (6) of the Draft OFDES Permit.

Ono Tentalum Place ® North Chicago, IL 60084 8 (847) B33-4900 @ Fax: {847} 689-0307
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‘'or stay transfer of the Joint Permit and/or the final OPDES Permit to FMRI 1o the extent
" such actions would likely prevent implcmcmatxon of the Plan, Sce Transcript Page 31,
Lines 2:14. .

Based on the foregoing, Fansteel and FMRI do not beliéve that the OAG hasa
* valid basis to interferc with, cause delay, or collaterally attack the issuance of the Draft
OPDES Permit and immediate transfer to FMRI. We, therefore, ask that ODEQ either

immediately (i) approve the Draft OPDES Permit and subscquently authorize transfer to -

FMRI or (ii) authorize transfer of the Joint Permit to FMRI 50 as not to unduly interferc
with implementation of Fansteel's Plan. Pléase advisc no later than 4:00 P.M., central
time, Thursday, December 4, 2003 as to the ODEQ's position so that we may dctcmnm
what appropriate actlons, if any, may be necessary to preserve the interests of Fansteel's
‘estates, -

One Tantalum Place ® North Chicago, 1L 60064 @ {847) 6894300 @ Fax (847) 669-0207
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constitute transfers in exchange for reasonably equivalent value and fair consideration
. under the Bankruptcy Code and applicable non-bankruptcy law and shall be valid and
enforceable transfers regardless of whether consent thereto has been granted or denied
by any Governmental Unit". See Confirmation Order at §Y AA and GG. The Court
also concluded that the Plan was financially "feasible” and that the funding of the SP
Subs through the various notes to be issued by Reorganized Fansteel was sufficlent to
address all necessary environmental obligations, including those to be assumed by
FMRI with respect to the Joint Permit and/or final OPDES Permit, as the case may be.,
See Page 26, Lincs 7-21 of the transcript from the confirmation hearing (the
. "Transcript™), also enclosed. The Court further concluded that Fansteel has complied
with, and "FMRI will comply with all obligations imposed by the NPDES Permit"
.following the Effective Date of the Plan. See Confirmation Order at § II(vi). Based on
“the Court's findings of fact and conclusions of law at the confirmation hearing and as sct
forth in the Confirmation Order, the Court approved, among other things, the transfer of
. the Muskogee Facility assets to FMRI and FMRI's assumption of all environmental
obligations related thereto, including the Joint Permit and/or the final OPDES Permit, as
the casc may be. See Confirmation Order at{§ 8 & 13. Further the Plan and all terms
-and conditions set forth therein are binding not only on Fansteel and the SP Subs but
" also upon any "Governmental Unit with respect to any Environmental Obligation
treated or assumed under the Plan”, scg Confirmation Order at § 12, including, without
limitation, the ODEQ and the OAG. ' .

- Further Fansteel has reviewed the comments of the OAG and finds them tobe -
cntirely without merit such that ODEQ is not required to hold a public meetingas
requested by the OAG. Paragraph 1 of the OAG comments states that Fansteel has not

- submitted any information to demonstrate it satizfies the financial capability
- requirements of OAC 252:616-3-4(f). In the first instance, we wish to point out that
[Fansteel has not been required to make such a demonstration in the past under the prior
or Joint Permit since this requirement pertains to the closure of the lagoons and is
. subject 10 the exclusive jurisdiction of the Nuclear Regulatory Commission ("NRC").
- Further, the NRC has approved the financial assurance mechaniam for
" decommissioning the Muskogee Facility®, including the closure of the lagoons, Sec
Transcript at Pages 24-25, & 26-31. As indicated above, the Court, after & review in an
opcu and public confirmation hearing of the evidence and testimony presented by
Fansteel with respect to the financial assurances and feasibility of its Plan, and upon
consideration of the OAG's objection to confirmation that it filed on or about November
10, 2003 which challenged financial feasibility and good faith, expressly overruled the
objections of the OAG and found that the "record of evidence was overwhelming, that
the financial aspects of the plan aro certainly feasible”. See Transcript Page 26, Lines 7-
24. The OAG, which was fully aware of the confirmation hearing, elected not to attend

Capiralized termas not otherwise defined herein shall bave the meaninga ascribed in the Plan.

One Tantalum Place ® North Chicago, IL 60064 @ (847) 689-490G @ Fax: (847) 683-0307
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" -+ 'to OAC §252:605-3-64 on December 12,2003 as of 5 PM Central Standard Time.. » - o %

December 8, 2003

M:s. Afsaneh Jabbar : .
Engineering Manager 1 ' . o ‘
Water Quality Division : 3
Oklahoma Department of Environmental Quality - ' )
707 North Robinson

. P.O. Box 1677
Oklahoma City, Oklahoma 73101

-~
e, By

Re: DEQ Application No. OK0001643, Fanstecl Inc. Muskogce Oklahoma'
Fac111tyID No. I-51000040

Dear Ms -Jabbar:

‘ On N ovember 13, 2003, Fansteel, Inc. ("Fansteel”) requested that the above-reference dmft
-~ OPDES permit be transferred to its newly-formed, wholly-owned subsidiary, FMRI, =
" Inc.("FMRI") by the effective date of the Fansteel plan of reorganization (the "Plan"). If the .-

‘" OPDES Permit would not be issued by the effective date of the Plan, Fansteel indicated that 1t y

mtended to have its exxstmg NPDES Pcnmt transfcrmd to FMRI pursuant to OAC §252 605-3- -

64.!

Since the November 13® Jetter, Judge J oseph Farnan of the Unitcd States District Court for the:
District of Delaware held a confirmation hearing on the Plan and issued a'confirmation order

provxdmg for the transfer of all assets of Muskogee Facility (including the Joint Permit)to *
FMRI and requiring FMRI to comply with the terms of the Joint Permit.? L - :

Since the Plan was confirmed, Fanstcel is now able to estimate the effective date of the Plan :
. ‘We are writing to advise you that Fansteel intends to transfer the Joint Permit to FMRI pursuant

. 1On November 26, Fansteel withdraw its request to transfer the proposéd OPDES permit to FMRI aﬁcr being ,
informed by you that this request would likely delay the issuance of the proposed OPDES permit sincc_;hc request 3
would have to be considered a comment filed during the 30 day public comment period that would necessitate the :

.- scheduling of a public hearing. However, the withdrawal of its request to transfer the proposed OPDES permit did
" not affect in'any way Fansteel's notice of its intent to transfer its existing *Joint Authorization To Dnschargc Under

:the National Pollutant Discharge Elimination System and the Oklahoma Pollutant Dnscharge Elumnanon Sysu:m

+." " permit No. OK0001643 (the "Joint NPDES Permit") to FMRL !

h 2 Confirmation Order of Judge Farnan dated November 17, 2003 (" Confirmation Order™) at§ 13. Puxsuant to thc;
*Plan and the Confirmation Order, Fansteel will transfer ownership of the Muskogee facility and all equipment to,. -
FMRI upon the effective date of the Plan. The transfer to FMRI is necessary to effectuate the Plan. : c.

h 3 Confirmation Order at § I(vi) - . o

". OnaTantalim Placé ® North Chicago, IL 60064 ® (847) 689-4900 ® Fax: (847) 689-0307 .



. 'This transfer will not involve any material change to the wastewater treatment process at the .
‘Muskogee Facility or to the nature of the discharge to the Arkansas River. FMRI will continue
to use the same personne] that Fansteel has utilized to operate its wastewater treatment systemn,
will continue to operate the groundwater interceptor trench system, and to treat the groundwater
‘collected by the interceptor trench and the French drain located at the Muskogee Facility. In,
short, the transfer to FMRI will not result in any change in operations at the Muskogee Facxhty
nor have any impact on the discharge to the Arkansas River or the environmental conditions at

--the Muskogee Facility. :

.In accordance with OAC:§252:605-3-64(a)(1), FMRI is certifying by the signature below of jts
. President, Fred Dohmann, that it will accept full responsibility for complying with the terms,

" and conditions of the Joint Permit. In addition, the Confirmation Order provides that FMRI .

: '.shall comply with the terms of the Joint Permit after it is transferred to FMRI.4

-Pursuant to OAC § 252: 605-3-64(b), a prerequisite foran automatic transfer of wastewater .
.. --discharge permit is that the transferor be in substantial compliance with the terms of its perrmt
“vand the transferee be in substantial compliance with DEQ requirements. Fansteel is and has
“been in substantial compliance with the termis of the Joint Permit. FMRI has not yet .-
~ i commenced operations but will comply with all apphcablc DEQ requn‘ements once it
" commences operations at the Muskogee Facility.

- * Confirmation Order J II(vi)

<~ One Tantalum Place ® North Chicago, IL 60064 @ (847) 689-4900 © Fax: (847) 683-0307



. " “A.Fred Dohmann, President

'PleascfeelﬁectocomactMr Fred Dohmann at 918-687-6303 1fyouneedﬁmhcrmformatlon a

‘ot have any questions about thxs notice of transfer.

Very truly yours,

FMRI, In¢. ' FANSTEEL INC.

)

orm Tarinbun Pincs 8 North Chicana § AWNAL & JAAT RRAAGAN B 'FW (RL7Y RRAIMAT



(2

Fansteel

-

‘|Please fecl free 10 contact Mr. Frod Dohmenn at 918-687-6303 if you need further informetion
or have eny questions eboit this notice of transfer.

Y

Very truly yours,
FANSTEEL INC.
Gary L. Tesaitors, President
. P

Ono Tactaken Piace ® Norh Chicago. 1L 800S4 @ (847) 8354900 & Fax: (847) 688-0307
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December 10, 2003 Notice Re: Transfer of OPDES Application
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ansteel

Spedialty Melals

.December 10, 2003

‘Ms. Afsaneh Jabbar

Engineering Manager 1

Water Quality Division

Oklahoma Department of Environmental Quality
707 North Robinson

P.0. Box 1677

* ‘Oklahoma City, Oklahoma 73101

- Re:  DEQ Application No. OK0001643, Fansteel, Inc., Muskogee, Oklahoma
- Facility ID. No. I-51000040

.. Deai Ms. Jabbar:

. .On Novcmbet 13, 2003, Fansteel, Inc ("Fansteel") requested that the above-reference proposed .
* OPDES permit -be transferred to its newly-formed, wholly-owned. subsxdmy, FMRI,
" Inc:("FMRI") by the effective date of the Fansteel plan of reorgammnon (the "Plan*).! .

- ODEQ subsequently orally notified advised Fansteel on December 1, 2003 that the Water Quality
""Division of the Oklahoma Department of Environmental Quality ("ODEQ") would not issue the
above-referenced proposed OPDES permit by the December 18, 2003 eﬂ‘octwe date of the Plan

because of comments received by the Oﬂioe of Attorney General ("OAG").2 ) .

Please be advised that on November 17, 2003, Iudge Joseph Faman of the United States District
Court for the District. of Delaware held a confirmation hearing on the Plan and issued a

.- confirmation order providing for the transfer of all assets of Muskogee Facility (including permits.
"to FI'VIRI3 Ancordmgly to comply with the terms of the Conﬁrmahon Order and in my capacity.

"' On November 26, Fansteel mthd:awnsxcquwwuansferlhcpmposodOPDESpmnanIanubung

m&mdbyymthm&wmmmﬂdlﬂdy&hymcmmdmemopwedom&pamammcm

" - would have to be considered a comment filed during the 30 day public comment period.

2 The 30 day comment period mandated by OAS §27A-2-14-301 andsetfoﬂhmdneformof’Nohocof‘l‘iaI[
Draft Permit® provided by ODEQ to Fansteel, and which Fansteel mnscdtobcp.ﬂxslndmtbcMuskogecDmly

IPhoenmandTchmaatapxmdpnorloﬂxcumcmatﬂnOAGsubnuucd its comments on the proposed .
- OPDES Permit to the ODEQ. .

" 3 Confirmation Order of Judge Farnan dated November 17, 2003 (" Confirmation Order”) at § 13. Pursuant to the

Plan and the Confirmation Order, Fanswdmumnsfcrmvncrshlpoﬁhch&skogcc&cﬂnyandaﬂeqmpmcntw
FMRluponmcdl'ecuv:dmcoftbcPlan.Tbcﬂnnsfatoﬂdﬂsnemxylocﬂ'cduatelhcm !

A. Fred Dohmann
President FMRI, Inc.
" Awholly Owned Subsidiary of Fansteel, Inc.
#Ten Tantalum Place, Muskogee, OK 74403
Phone 918-687-6303 / Fax 918-687-6112

Dec 10 03 11:22a A. Fred Dohmann . g18.682.3975 - .. p.2-
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» Dec 10 03 11:22a A. Fred Dohmann 918.682.3975

. as both the current general manager of Fansteel's Muskogee facility and the President of FMRI, 1

v am advising you that upon the effective date of the Plan, the name of the applicant for the above-
" referenced proposed OPDES permit shall change from Fansteel Inc. to FMRI, Inc.

This name change will not in any way involve any material cﬁange to the wastewater treatment

+ process at the Muskogee Facility or to the nature of the discharge to the Arkansas River. FMRI

will continue to use the same pérsonnel that Fansteel has utilized to operate its wastewater
treatment system, will contime to operate the groundwater interceptor trench system, and to treat
the groundwater collected by the interceptor trench and the French drain located at the Muskogee
Facility. In short, changing the name of the applicant to FMRI will not result in any change in
operations at the Muskogee Facility nor have any impact on the discharge to the Arkansas River
or the environmental condmons at the Muskogee Facility.

Please feel free to me at 918-687-6303 if you need further information or have any qumsuons '

about this notice of lhlS name change

Very truly yours,

FMRI, Inc.

Rlindmes o i

" “President, FMRI’

AFD/la

. Attachments T

. Copyto:. Jon Jackson

Keyton Payne
File |

A. Fred Dobmann
President FMRI, Inc,
A wholly Owned Subsidiary of Fansteel, Inc,
. #Ten Tantalum Place, Muskoges, OK' 74403
Phone 918-687-6303 7 Fax 918-687-6112

3



Exhibit "I"
Transcript of Confirmation Hearing -
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- FANSTEEL, INC.,

Fansteel.txt

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

- In re: ; ) chapter 11

Case No. 02-44 JJF
Debtors.

" wilmington, Delaware
844 King Street
Courtroom 48
November 17, 2003
5:00 p.m.

:BEFORE. HONORABLE JOSEPH J. FARNAN, JR., .

‘United States District Court Judge
APPEARANCES:

LAURA DAVIS JONES, ‘ESQ. .
PACHULSKI, STANG, ZIEHL, YOUNG, JONES
& WEINTRAUB® .
-and-
. JEFFREY SABIN, ESQ.
RONALD RICHMAN, ESQ.
SCHULTE, ROTH & ZABEL
: For the Debtors

" ADAM LANDIS, ESQ. .
LANDIS, RATH & COBB
For the Creditors Committee

RICHARD GLADSTEIN, ESQ.
. DEPARTMENT OF JUSTICE

K .'.MA'RIA SCHWARTZ, ESQ.
For the NRC

‘Appearances, Continued:

'HOWARD COHEN, ESQ.
REED SMITH, LLC
_For J.P. Morgan Chase

‘CARL KUNZ, ESQ.
MORRIS, JAMES, HITCHENS & WILLIAMS
Page 1
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Fansteel.txt -
For Tamus State Bank

DAVID BOOKBINDER, ESQ.
OFFICE OF THE UNITED STATES TRUSTEE

V3

THE COURT: Good afternoon. =

MS. -JONES: Good afternoon, Your

Honor. , ' ‘ i o
THE COURT:. ATl right. :We'ré here

in the Fansteel matter.

MS. JONES: Yes, Your Honor. Good

afternoon. Laura Davis Jones of pachulski, .. ... . -
stang, ziehl, Young, Jones & Weintrab on behalf &

"of anétee1 and related debtors.

Your Honor, if I may, I'd like to
refer to the amended.notice of agenda scheduled

Page 2 J
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for hearing today. :

' Your Honor, the first matter is our
motion for approval of sale of the assets related
to the Plainfield site. You separately heard of
no competing bids, Your Honor, and indeed we had
no auction. '
So what we're Tooking for 1is

approval of a sale fbr_Sl million cash, and
assumption of all of the environmental” exposure.
The proceeds-of the sale will provide addiiiona1
cash for distribution under the plan.

‘ | ‘The timing supports the 1146(c)

exception that we seek as part of the motion

Ly

because th1s 1s 1mm1nent to a plan, -indeed the
one that we 11 be present1ng today.

There have: been no objections lodged

to the _motion, and we 11 ask that it be approved.-

THE COURT:. All right. Anybody wish
to be heard?
.(No response.)
- THE COURT: A1l right, €it's

. approved and the order is executed.

MS. JONES. Thank you, Your Honor.
Matter 2, Your Honor, is the motion for an order
appfoving a key operating manager severance
package gnd granting related relief. This.covers
five key operating emb}oyees.. It only comes into

play if within six months of the .effective date

" of the plan that we'll present to the court today

. thg new board would disgharge'any or all of these

Page 3
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employees without cause.

The Debtors believe it's critical to
obtain, retain, and reorganize Fansteel's
operating subsidiaries. None of the five
employees have employment contracts; therefore,
we think it's even more critical to try to have
some program in place for them.

5

There's been no objeétions ﬁodged to
this, and we ask that it be appfoved. ]
‘_ ' THE COURT: Anybody wish to be
heard? o

' (No response.) .

MS. JONES: We've sought the
approval as part of -the plan éonfjrmaff@n'order
that we would submiflio the court~$t:the end of
this hearing +if we,shou1d~gef-fﬁné]1y to'this
point. ' ’ .

vour Honor, the third matter

‘Tikewise has no objection, but there have been

pro se letters. I'd Tike to yield the podium to
our co-counsel to present that matter.to Your
Honor. ‘ - ;
' THE COURT: . A1l right, thank you.
, MR. RICHMAN: ‘Gobd aftérnbon, Your
Honor. Ronald Richman from Schulte, Roth &
Zabel. .

The third item is‘an october 31,
2003 motion by the Debtors for ‘determination that

the Debtors satisfy the financial -requirements

- for a distress termination of the Fansteel

Page 4
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consolidated employees pension plan.

The test for that determ{nation is
that unless the plan is terminated, the Debtors
will be unable to pay debts pursuant to a plan of
reorganization, and will be unable to continue in
business outside of the reorganization process.

In short, the test is whether the
Debtor will be unable to reorganize and to
continue in business without the plan
termination. _

In support of the motion, we have
submitted affidavits for the actuary of the plan

who has laid out the funding requirements for:ten

* years, as well as the, we've gone “into the cash

requirements that have to be paid, both funding
and PBGC,; Pension genefit Guarantee Corporation
premiums. :

we also have an affidavit from the
CFO of Fansteel Inc. who has laid out ﬁhy the-
plan of reorganization would not be able to go
forward if the plan weren't terminated.

| And thirdly, we have ‘an affidavit of
the chairman of the-unsecured cfeditors
committee, who has stated that no reorganization
would take place .without a distressed termination
-7

‘of the pension plan. =~

A1l the affiants are in the court

foday and certainly able to respond to any of

Your Honor's inquires.
Page S
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. There were fﬁVe plan participants
who responded to a notice that went out to all of
the plan participants. Some of these letters

just went to Schulte, Roth & zabel, some of them

‘T believe were documented by the court.

It does not appear that any of these
five individuals will have their benefits reduced

by the plan termination. And that is because

;heir benefits are below certain levels, and

occur under certain circumstances so that it does
not appear that any of them:wi11 have their
benefits reduced, any of these five individuals.

we have also rece1ved nine te1ephone

.calls that:we have logged in response to the

. notice, and again, we're not aware of an

individual who has placed the call who will have

their bénefits reduced as.a-re§u1tiof9the planned

termination.
The finding that we request, Your

Honor, in connection with the pension plan, fis

also part of the global confirmation proposed
order, and key part here is that the bebtor’'s
deal w1th the Pension Benefit Guarantee

corporation is contingent upon that, upon the

'confirmation, and fhe PBGC is the Pension Benefit
' Guarantee Corporat1on, is a key to an essent1a1

‘ ?p1an of reorgan1zat1on.

THE COURT: I'm satisfied with the

representation about the inquiries that have

" been, the responders that made inquiries. 1Is

‘Page 6
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there anybody else that wants to be heard?
{No response.)
THE COURT: Then we'll adopt the
finding as.part of the global plan.
MR. RICHMAN: Thank you, Your Honor.
MR. SABIN: I don't know if it's
good afternoon.or evening, Your ﬁonor, but in any
event, thank you.
THE COURT: Everybody will feel
better if you say afternoon.
" MR. SABIN: Jeffrey Sabin from
SChuite, Roth & zabel. We are now at the last

item on the agenda, which is a contested matter.

. It:is contested at least in the first part by

three objections to confirmation, two of which
are now reso1ved and I'11 outline those to you,

and one obJect1on which is also resolved to the

'assumpt1on and ass1gnment of a particular

executory contract, and that dispute has to do

.

The first obJect1on has to do w1th‘
3. P. Morgan chase. and had to do with rughts

"under ‘a certain trust and 1ndenture and related
' documents in connection with the financing in
Pennsylvania of certain of the assets of a

d1v1s1on of the Debtor, Fanstee1 Inc.

I m happy to report that 1ns1de is
the red Tined version submitted to the court as

part of the voluminous filings that we made on

the 14th,.a red 1ined version of the non-material

Page 7
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changes to.the‘§1an. It preserves the right in
effect in the settlement of this objection by
which 3.P. Morgan chase wi11 set off '
approximately $6, 000 of moneys it holds in its
hand that the Debtors thought was there in fees
and expenses against the documents. The vat of
the money, approximately $70,000, will be

returned to Fansteel and will be §B1e to draw

10

with prejudice the claim filed of roughly $8

. million. | B

. MR.. COHEN: Good afternoon, Your
Honor. Howard Cohen, Read Smith LLP, on behalf

-. of 3.P. Morgan chase.. .Your Honor, ‘that is
‘qdrrect. The language in the revised

. confirmation order resolves our objection. Thank

¢

you. .
. THE COURT: A1l right, thank.you.
The objection will be considered resolved.

MR. SABINE Thank yoﬁ, Your Honor.
The second one had to do with a filing of an
objection with the IRS’%n.connec;ibn with their
rights of set off to a'tertain amount of refund

claimed by the Debtor, and certain claims by the

. IRS. .
we have preserved those r1ghts aga1n '

" in the proposed rev1s1ons, non-mater1a1 rev1s1ons

to the plan, and we've a]so included some

‘language that the IRS wanted specifically carving

out in the release section of’the-p1an£

so those two objections are
Page 8
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_resolved, and that leads to the third objection

which is the state of oklahoma. They were served -
11

with all of the files, including the confirmation
brief, the affidavits in support. ’

I'm happy to tell you also that each
of the affiants whose affidavits were included
with submissions of November 14th are here in
court, ready, willing, and able to be exaﬁined
either by this court or by ényone else here.

I do not see.tﬁe ‘State of 0k1ahoma

" here, and we made efforts reach out to them.

They have chosen for whatever reason not to be

RPN

- here, Your Honor.

The essence of the1r obJect1on is I

'th1nk fairly stated as twofb1d One 1s a partial A

obJect1on to feas1b111ty at 1east‘as it dea1s
with that part of the p1an that prov1des fUnd1ng
by the reorgan1zed parent to a spec1a1.pqrpose
entity which will be formed as a subsidiary which

will assume the obligation to decommission and

" mediate the commission in the state of oklahoma

currently owned by Fansteel Inc., which facility
will be transferred as a matter of -law down to .
the special purpose, and I will go through those
in a minute. '
The second piece of their A ‘
. 12

obligation, of their objection, Your Honor, deals
with a good faith obligation, and their couching
Page 9 )
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of an ob3ect1on in the form of good faith to say

that somehow this p1an improperly overrides a
jurisdiction that we have under their statutes to
regulate some matters related to the Muskogee
facility.

For reasons set forth in the
affidavit as factual findings and for reasons set
forth in three primary cases, Brown vs. McGee,
the second of which is Northern States Power vs.
Monsanto, the third of which is Pacific Gas &
Electric. We believe that as a matter of fact:’
and as_a matter of 1aw, any and all of the -
concerns with respect to- this p1an 1n any way

attempting to avoid jurisdiction that oklahoma '

'ﬂmay have does not do that, and that this court

.

can confirm this plan. .- G ;

W1th,that,:four Honor, may I ténder

a summary of the relevant facts-from:the

_affidavits. The witnesses are here,.so that if:

you want any more questioning or any more .
proffering, the witnesses are here to supplement
it.

a3

Your Honor, you may recall that we

" are ‘seeking confirmation of an amended joint plan

that reflects the results of sightly more -than =
one year of complex negotiations and the

significant contributions for which I thank many

in this courtroom of the Debtors' directors and

" officers and employees; of the membefs and

representatives of the creditors committee; ‘of .

Page 10
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the professionals employees and representatives

of the Nuclear Regulatory commission who are here
in court; of the EPA; pPension Benefit Guarantee
Corporation, who are also here in court;
Department of Navy; Department of Defense,
Department'of Interior; NOAA, I.wish I could tell
you what that acronym stands for; the City of
North Chicago; the Kentucky Department of
Environmenta1 Quality; the City of Muskogee; and
the I11inqis EPA a1? to arrive at and presént»an

almost fully consensua1 plan, providing the -~ Lo .t ot

. following key <tenms.

One, reorganization of these

Debtors. Two, the sale and distribution of -

_nbw previously approved sales, of cérpain . ' | K

divisions of Fansteel, Inc. to provide a cash

recovery to general unsecured cred1tors est1mated . cE

to be slightly 1in excess of 50 cents on the

dollar. : : ! S

Three, the formation of special

ipurpose entities as subsidiaries of the o . £

.reorganized Fansteel which will take title to and - :

assume and perform various fully negotiated - ?

~environmental -obligations in respect to the

Muskogee facility, Muskogee, Oklahoma; in respecF

&7

IMlinois; with respect to certain properties 1in

e
b

‘Lexington,'Kentucky and waukegan, I11inois, all
with funds to be provided in substantial part
Page 11
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from unsecured non-interest bearing notes from
reorganized Fansteel.

Those notes fully negotiated in
terms of the terms and amounts, are payable when
the remediation or decommissioning efforts are to
be performed. And those amounts are consistent
with the projected cash flows of reorganized
Fanstee1..

Next and most -importantly, the plan
effects, now that this court has ruled, -a

o 15

termination of Fansteel's conso11dated pens1on
p1an, and the sett]ement as a resu1t thereof of

approx1mate1y $20 million of Jo1nt and severa1

term1nat1on 11ab111ty owed to the PBGC by each of

these Debtors. The essence of that settlement

with the PBGC permits a reorganization of these

-Debtors, permits general unsecured creditors not

only to get that estimated 50 cents cash or more,
bdt also to receive approximately 30 cents of
Vafue in reorganized stock in the parent
reorganized Fanstee1. . . ) .

It perm1ts shareho1ders, the equ1ty
shareholder of the party of th1s company to keep
25 percent 1in the aggregate in the company's

reorganized company stocks. It permits the PBGC

' to recover roughly 22 and a half percent -

- ownership in the new.company, to recover cash and’

other consideration on the account of an allowed
$1.5 million general-unsecured claim, and to’
receive a note in the aggregate amount of $9.5

page 12
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m1111on payable over “ten years without dinterest, -

and for the most part, without collateral.
Finally, the plan settles more than
200 million of asserted EPA Cercla pre-petition,
16

the various cCercla superfund sites, and settles
that- for a participation in a general unsecured
creditor recovery and net insurance proceeds if
anyone received any.

For more than six months, Your

‘Hohon, the only real objector to this plan has

been and unfortund§e1y'remains the state off
oklahoma. And that's notwithsténding'nhmerous
efforts from all that appear before you today to .
try to achieve a consensus and comprom1se most
recently by actua11y wr1t1ng a sett1ement diring
September. unfortinately, it has been rejected,
and unfortunately, we do not havé consensus -
today. ' '

I understand the nature is twofold. -
First, a partial attack on féasibf1ity regarding
the primary notes and‘seconaary notes which are

the essence of the fundlng mechanism by the

: parent reorgan1zed Fanstee] to support 1its

subsidiary who shall perform wrrk in connection

with the to-be-approved decomm1ss1on1ng plan.

The essence of the second obJect1on,

“Your Honor, as 1nd1cated, is an attack under the =

guise of good faith and release oredicated upon
’ 17

what-we believe to be an 1mproper application of
Page 13
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the-applicable facts and/or Taw as to the extent
of jurisdiction that oklahoma today has as
opposed to jurisdiction that they will have when
the NRC Ticense terminates, to regulate its
statutes regarding thé ;1ean-up of the Muskogee
facility. ‘ .

At this juncture, Your Honor, I
would break down the affidavits in;o two
categories to reqund and to support the Debtors’
view as set fbrth in its confirmation brief as to
why fhis court can consider and hopefully enter
confirmation.

. Stated simply fﬁrst. the affﬁdav1ts
of M1chae1 McEntee, Ken: Ma11ck -~ Michael ‘McEntee

is the CFo of the Debtors.’ Ken Ma11ck, financial

.adviﬁpr to the committee, I.he]ieve he's here
court. .

And Michael pufrayne, a principal of
Executive Sounding Board, the financial advisors

for the pDebtor, together with the confirmation

: bhief and together with, and I thank the

government for the supporting brief filed by the.
Department of Justice on behalf -of all €its
‘ ’ 18

clients, the éombination of those, Your Honor, X
* think make clear that this plan is <indeed .
feas1b1e, not on1y d1d the Debtors themse1ves and ‘_anxvlr‘fj
h wnth the he1p of the1r financial adesors develop

a business p]an, develop a 11qu1dat1on analysis,

develop projections, but through many months

which have Tled through that consensus, the

Page 14
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creditors committee, the Department of Justice,
the NRC, the PBGC with their own indépendent
experts have had a chance to vote, negotiate, and
Took for themselves and see for themselves
whether indeed those projections in this plan end
the particular notes that support the
environmental obligations to be assumed by the
speéia1 purpose are indeed feasible.

I'm happy, to say that I believe that

the affidavits set forth more than a credible

basis for this court to overirule that part of

‘the objection of oklahoma.

At this juncture, I'11 pause and ask

“whether this-couqf_wou1d like any questions of
any of those witnesses.with respect to

. feasibility.

. . THE COURT: No.

' 19
- MR. 'SABIN: ~ Your Honor, for the

second - set of affidavits, dea1s.with three. The .

first is Fred Doughman, who is in court, who is

the manager of the Wisconsin facility for the

Debtors.

And the second are two experts who

are in court, experts who were retained by

. schulte Roth under its retainer order here on

condition, Your Honor,'that.any and all of the

and also Burt smith, who is in court.
Page 15
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" The essence of the facts that we
think these affidavits support and would reduce
is as follows. Mr. Blouvet, having testified
several times as an expert before, has been
involved in his prior tenure with Earth Sciences,
the court-approved env1ronmenta1 consultants for
the Debtor, but who s now s1mp1y unrelated to

Earth science, ‘but in his tenure there, spent

'many hours at the Muskogee site.

And he also had the opportun1ty most

‘recently. to be back at that site and review all’

20

f the data, 1nc1ud1ng without limitation the
amended decomm1ss1on1ng plan as proposed before
the NRC, the results of the 1993 remed1a1
assessment, the results of numerous test1ng§ made
subsequent to 1998 by these Debtors and all the
1nformat1on related in his affidavit.

The material conclusions he reaches

g that support finding of facts and findings of law

and conclusions of Taw that we think are most

“material are as follows: One, he concludes ‘that

the radioactive and the nonradiocactive
contaminants are commingled at all times at all

b1aces at the Muskogee facility, both above

- surface soil and below surface soil.

Number two, he concludes that the

”ground water contamination is addressed by the

‘continuous operation of a French drainage

interceptor trench and by the operation of a

waste water treatment plan, which in essence has
Page 16
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been designed'and constructed and operated since
1999, so as to make sure that if any of their
contamination, radioactive and nonradioactive, as

it filters through the soils and gets down to a

.bedrock Tevel, captured by this French drain, and

21

then is sent by a series of pipes and pumps to
the waste water treatment facility where it is

then mixed with Time, and the resulting mixture

"is then sent.to various settling ponds where the

. contaminants set out in one pond then another

pond then -a third pond.
And at the. end of the third pond

" comes the critical.component as I understand the

" jurisdiction. It is the .end of. that pond where

the waters are then clean enough where it.is
d1scharged roughly into- ne1ghbor1ng Arkansas
River pursuant to the NPDES permit, as that

" provision is provided for that in plan.

~ That permit was issued jointly by
the EPA and oklahoma. oOklahoma pursuant to a,
de1egated author1ty regulates that perm1t. -and

'you 11 hear more about 4§t in a minute.

In any event, those discharges <into

‘the river after the process that I just explained
~ have all met the_stendards at all times for that

. permit. :

b The nexf thing that he concludes s
that a1tnough there is another aquifer below the
level of bedrock and shale, he has-toncluded that

: 22
Page 17
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there is no known contaminatioq,.radioactivé or "
nonradioactive, below this, so that indeed his
conclusion 1is the intercepte& trench is working
and doing its job. Nothing falls through the
cracks, if you will. '

The next critical component of
Mr. Blouvet's affidavit and direct testimony in
effect, Your Honor, is that his review of the
amended decommissioning'p1an and the proposed NRC
license, inc1bding all of the conditiéns,as
publicly annqunced"by letter of Dan §i11an and
publication of October 7th by the NRC, require
the current decommissioning of radioéétive and
non}adioacfiye constituents:

Translated for us gu&s; when they go
in under this amended decommissioning plan and
they.pick up the various contaminants; they pick -
up both radioactive and ndnqadioactive. They -
take it off site and djspose of it pursuant to
this plan through a Ticensed faci1ify that is =
Ticensed to, accept this kind of material and to
dispose of it. o
' " Finally, Your Honor, Mr. Blouvet -
would indicate that the NRC license conditions

23

N

again as set forth by the November 7th filings,

Aof Qk]ahoma, thai after the removal of the

LF]

surface radioactive and nonradioactive whip and -
calf, as so-called materials are called, that the

Page 18
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Ticensed conditions do provide for continued

ground water treatment and monitoring.

_ Again, translated as I understand
{t. the continued operation of the interceptor
trench, eVén after the materials are removed.

so as to make sure for a period of °
years, I believe at least tén years, that the
interceptor trench, the waste water system

treatment .system and the whole methodology is in

.place.

" The second affidavit, Your Honor,
that is critical to understanding the position of
the Debtors for support for confirmation, is from

Burt smith,-.whose affidavit and direct testimony

_makes}c]qan that based -upon the current data

which he:has. reviewed; much of the same

.information that I referred to Mr. Blouvet Jooked

.at.

- He concludes that but for the
24

radioactive contaminants, the current level of

the nonradioactive contaminants based on his

' exper1ence of many years in okTahoma, of oklahoma T

'~app1y1ng jts standard and pract1ces wou1d not

even reqm re remediation. -

The final support1ng affidavit, Your

‘Honor, is from the affidavit of Ered Doughman.
Not only dqés‘he set fqrth an entire history -- . . "

‘by."the way, there's an exhibit appended to set

forth in gory or good detail the entire history
since the 19505 of the history of wisconsin. '
Page .19 .
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But the entirety of his testimony

goes through addressing the threat of oklahoma to-
hold hostage confirmation and the effect of this
plan with respect to its asserted rights under
jts statute dealing with the NPDES permit.

That's that permit that regulates,
if you will, that final discharge on a quarterly
basis after it goes through waste water .
treatment, after it goes. through the settling
ponds and goes into the river. -

_The essence ‘of Mr. Doughman's
affidavit sets forth in relevant part a

troublesome story from our perspective. That is

25 -

the most recent h1story, is that the Debtors'
dea11ngs and- most part1cu1ar1y Mr. Doughman s
dea11ngs with the representat1ves of ok1ahoma

Department of Env1ronmenta1 Qua11ty.had led to

:what'we thought and what we still think’
‘notwithstanding the threat and the asserted

That recently, the exact form of

: proposed new NPDES, or some people’ ca11 OPDES,
"perm1t, has been not only agreed to by oklahoma

- pDC but signed off by the EPA and after that
published because under the statutes of oklahoma,

publication is required and a 30¥day common

_period is required. The 30-day common period has

not ended yet, I believe it is to end somewhere
around November 30th. R

To date, Your Honor; there have been

pPage 20
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no pub11c comments and no objections to the form

of proposed new permit.

In addition, included in the

- materials is a letter dated November 13th and

sent by Fansteel pursuant to cdnvetsations that
we have had requesting a transfer, either of the
permit as it exists today, which is in complete

26

comp11ance in terms of the pDebtors, or if this

new permit s issued to Fanstee1 requesting a
transfer in accordance to the p1an on the

.effect1ve date down to the spec1a1 purposes

subs1d1ary known as FMRY.

We believe, Your Honor, that the _

-aff1dav1ts of - these three gent1emen, if taken as -
‘their direct test1mpny, which T hereby proffer
.them as, tegether with the exhibits to these :

'afﬁﬁaavitezes submitted which i'wou1d aTso'NOW.

move ‘into evidence, form the basis not only for
the ‘factual findings as set forth in the proposed
order, but for conclusions of law based on two

sets of cases. And I have copies if you would

Tike to review: them, is that the NRC has’

exclusive jurisdiction when the facts show that
radiological contaminants are commingling as they

are in this case, we would assert, with

" . -nonradiological, and when the proposed

decommissioning plan addresses as a matter of
concurrent. matter of decomm1ss1on1ng set of

proposals at the time. That is the essence of

Brown vs. McGee. And the United States by their

Page 21
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also citing that. case confirms their view of that

27

Taw.

The second one which may or may not
be needed is the Pacific Gas & Electric Case, and
jts view together with a press-sefting case
involving Pub1icEService of New Hampshire,

section 1128(a)(5), othersze is read in a fact

‘pattern like this to indicate that if for some

~ reason oklahoma does not either issue or give its

ministerial consent to the transfer of the

-existing or.new NPDES/OPDES .permit, this court

can override that consent, so long as the
éubs%diary in esgencé after the effecf%ve,date
agrees to assuméitheiop1igations,;which it'does,
of the permit. '

. As a result of that, Your Honor, we
would. submit that ok]ghomh's regu1ator}
jurisdiction today is limited. It's limited to,
in_essence enforciqg the NPDES permit, discharges
into the river in.a manner not inconsistent with

the amended .decommissioning plan, and.the NRC

.Hcense, assuming;that the NRC approves, which we

.would .understand would. be forthcomlng as soon- as

we deliver in executed form certain the documents

that.are inc]uded_in the plan supplement.

28

I will point out, Your -Honor, as I

have been asked to point out by Richard Gladstein

here from the Department of justice, that

a1though that is the co11ect1ve view I think of
s ‘ Page 22



0w 0 N O W

10 .

11
12

13
14,

15
16

17
- 18
- 19

20
S 21
.22
23
24

) d:-\ltcm T, - TR N

=
o

Fansteel.txt

the Debtors a11.hefe in the room, that ok1ah6ma
still has rights as a party;in-interest to appear
and be heard in an administrative hearing before
the NRC, and that we are not attempting in any
.wéy to take away in this specific language in the
order of confirmﬁtion that preServes those
rights.

Your Honor, I have not alluded to

the other affidavits, those +include Gary

: Tessitore and others, whgse affidavits I would

submit to you form the basis for several things
more that this court needs to find.

one is that the proposed

- non-material éhahges to the plan just that,

pursﬁant to Bankruptcy Section 1127 and
Bankruptcy 3019, none of the éhapges adversely

- effect creditors or shareholders. The affidavits

also support under bankfupfcy 9019 and the
principles of TNT trailer-support the plan, the

- EP settlement, -the North chicago settlement, and

29

A
the settlement with the PBGC.

1 #ihai]y,:I'm'a1so happy to indicate
that the objection has been settled, and '
therefore the affidavits also support the .
hrovisions in the. plan governiné assumption and : - ¢
assignment of execqgoqy;céntracts. ' '
e w%th that, Your Honor, as I
{ndicgted, all the witnesses whose affidavits
have been suﬁmitted are in court. To my .

'know1edgé they are all ready.'wi11ing and able to
Page 23
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.confirm that their affidavits -are true and

correct today, that they are willing to answer

any question of this court or anyone else in this

. court that would Tike to ask them a question on

- cross or otherwise, and I would move their

. affidavits and attachments as exhibits and the

exhibits as evidence of in support of

- confirmation.

and at this juncture, I would yield -

- “the. podium to anyone-who has got questions or.who

e

-would Tike: to make statements..

- MR. GLADSTEIN: Good afternoon..

;-vour Honor. I'm Richard Gladstein with the

> Department of Justice, and I have with -me Maria

" 30.

"Schwartz,.who is an'attorney with the general

" counsel's office with the NRC.

THE COURT; Good afternoon.
. MR. GLADSTEIN: I would concur with
everyth1ng just about that Mr. sabin has said.

It's been a long road and we worked hard and as

‘X .said 1in- our memorandum to you, 1it's not a

bperféct plan, but that’s the nature of

wbankruptcy, Your Honor.

And we believe that everyone has

“sacrificed here in the finterest of trying to get

~the most over t1me, and we believe that 1t is in

xeveryone s interest to give the Debtor the

“opportunity -to reorganize.

I would note that with respect to

: the notes to the subsidiaries-related to the

Page 24
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nuclear clean-up and in our Chicago clean-up,
that we have North Cchicago, that we have

indemnifications from the parent relating to

_those notes. So it's just not just a

relationship to the subsidiary. The parent is
standing behind those notes, and we have standing

as third-party beneficiary if the parties don't

follow through, or the sub doesn't follow through '
31

We are asking the court to approve

. two separate agreements th1s afternoon. One

're1ated to North ch1cago, wh1ch 1s w1th the EPA

as well as severa1 other federa1 agenc1es. The
other js called a sett1emenﬁ agreement with
solely the EPA related to about four different
superfUnd sites. Those, ‘both the consént decree
and the settlement agreement, were not1ced 1n the
Federal Reg1ster to-allow opportunity for
comment, and we received no comments. I believe
that Mr. sabin has the originals whiéh he will
tender to the court for its:signature.

* THE COURT: ATl right. Anyone else

MR. LANDIS: Your Honor, for the

record, Adam Landis from Landis, Ratﬁ & cobb,

pelaware counsel for the comm1ttee of unsecured

cred1tors. I'm here today w1th Franc1s Decker

and Mr. opp, who is the chair -of the creditors
. [

_committee.

The creditors committee rises in
page 25
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support of confirmation plan of reorganization.
we echo Mr. sabin's and Gladstein's comments
' 32

about the enormous aﬁoqnt of wqfk on an almost
fully consensual basis, and we're pleased to be
heard in support_of the plan.

THE COURT: All right. Anybody else
wish to be heard?

(No response.) ,

THE COURT: A1l right. with regard
to the only two objéctions, both of which are
interposed by the State of'6k1ahoma, anq 
characterized as an objection préhised on’
feasibility and objection premised on géqg faith,
on the feasibility objection, I'm going to reject
%t~and overrule it, finding thaf the record
evidence as cited by counsel and accepted into
the record regarding the parent notes to
subsidiary and other matters is, the record
evidence is overwhelming, that the financial

aspects of the plan are certainly feasible, and

-as "the Departmenf has said, there are provisions

that even further ;upport'the:feasibi1ity of the
plan. '
with regard to the good faith
objection, I'm satisfied and will accept the
proffered recital of counsel as well as the
33

affidavits and other record evidence that's been
submitted. L
Page 26
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I do have a couple of questions. As

i understand %t, and the record should reflect
that this hearing was noticed and there is no one
here from the state of oOklahoma, and I had
intended to ask the questions of the

representatives of the State of oklahoma. But I

think I might be able to get my'answers from, 1is

it Ms. Schwartz?

MS. SCHWARTZ: Yes.

THE COURT: I understand the project
as it's been deséribed, and the extent of the
remediation required from the expért affﬁdavits.

I'm trying to. understand the

‘position of the state of oklahoma, and am I
..correct that absent the NRC superv1§]on, the
_ supervision that the State of oklahoma would

" undertake with regard to the.discharge into the

Arkansas River, that's a de1egated'supervision?.‘
MS. SCHWARTZ: That's delegated from

THE COURT: From the EPA,. correct. .. .
MS. SCHWARTZ: Yes.
34

THE COURT: And there is no
implication of the regu1at1ons of the NRC 1in that
discharge?

MS. SCHWARTZ: " No.

THE COURT: And that's the typical
‘de1egat1on that you see throughout the Un1ted
States with regard to freshwater?

MS. SCHWARTZ: Yes, it is.

. Page 27
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THE COURT: 'So that -- do you know

if in this particular delegation, that the
supervision is shared or is it a -- in Delaware
we have a true delegation, the Department of
Environﬁentaﬁ Resources -never involves the EPA,
although the EPA can come in and undertake an
investigation.
MS. SCHWARTZ: It works the same
way, Your Honor.
| THE COURT: It works the same way,
okay. - R
" Now, with regard -- so I would find
on that delegation that&the~objection.of'the.
State of oklahoma in’that regard should be
rejected and overruled.. - IR :

Now I think-the more troublesome one

35 -

is the one the state interposes when there is a
mix of Padidact{ve and nénradioactive
contamination or potent1a1 contam1nat1on. Cod1d‘
you tell me your client’s position with regard to
your authority vis-a-vis the state of oklahoma?

. MS. SCHWARTZ: As I understand it,

when there is ‘radiological and nonrad1oact1ve

contamination that's mixed as it is in this

s1tuat1on, the Atomic Energy Act st1pu1ates that
the Nuclear Regulatory Commission has
jurisdiction over the contamination in total.

_ 'If there was a pile of contamination
at the site that was solely nonradiological, the
state would have jurisdiction over it. But 1in

Page 28
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this case, that doesn't happen to be the case.

THE COURT: That's no the facts of
this case; correct?

MS. SCHWARTZ: Right. . )

THE COURT: Now, if a little bit
down the road a dispute arose and you had to come
back into this court, which is probably where’
you'd have to come back to -- well, I guess you.
wouldn't have to come back here.

‘ But let's assdme everybody did.. The
36 -

NRC would take the position that any arrangement

made with regard to regulation and supervision by

the state of oklahoma, if the state's actual-

'underpinhings of the issue were that there were
. ' ] ! X i ;

mixed gohtamination, that -they had exclusive
jurisdiction. and I-wou1d haye to rejéct any
position of the state of pelaware?
_ MS. SCHWARTZ:: f.wou1d agree with
that, yes. ‘ o
" THE COURT: -Can you foresee any

situation where other than the isolated \ | ~
nonradioactive contaminated:materials where the IR
state of oklahoma would share jurisdictién with
the NRC?

MS. SCHWARTZ: No, I can't.

THE COURT: A1l right. Does anybody
else -- thank you very much. ' '

Does anybqqy else have any matters"”

that they wanted to inquire of or place on the

-record?

page 29
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(No response.)

THE COURT: Based on-the responses
and my understapding, I'11 make my findings in
the recitals of the proposed order. But
' 37

specifﬁc511y. we'll overrule the good faith
objection oé the state of oklahoma, and reject
the premises of 1it, finding that the, what I will
characterize as limited supervisjon that we have
under a discharge de]egatioﬂ to freshwater
tributary doesn't amount to partfcu1ar1y in the
c1rcumstances of th1s case, or potent1a1 case
where there.is mixed rad1o1og1ca1 and )
nonrad101og1ca1 materials, that the1r regu1atory
is in any way 1mpugned or affected to the- extent
'they have: any in the context. of the p1an be1ng
approved,

. And I ﬁust want: to ask the
Department .if there's anythiné I shod1d add to
that, or does that make it real clear 4§n case
they decide -they want to appeal the plan order?

MR. GLADSTEIN: We agree with that,
and that's why I asked Mr. Sabin whether
procedural due process rights within the NRC
proceed are reserved, and they're exercising

those rights at that time. That's why I asked -

. Mr. sabin to add the language.

THE COURT: "And I agree with that

and I will approve by executing the agreements

38
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" MR. SABIN: Befbre I tendered three
different orders for your actual signature, I , '
wanted c1ar1f1cat1on. That 1is in addition to the :
extent that 0k1ahoma does not timely act in
connection with the November 13 request of . E
Fansteel to transfer the NPDES to FMRY, this .
court finds a pFoper basis under -1125(a)(5) and
the note found at 248-FR 341 a decision of August

‘30, 2001, -Pacific Gas, that <indeed this plan and

“this court would override that-consensus to

transfer the permit down to FMRY to meet all the

environmental obligations that-flow therewith? 4 o

A . THE COURT: You're correct. .
‘ MR. SABIN: Your Honor, with that --
- - .THE COURT: And T know our friends

_“from the federal government agree with that. ' - .

MR. GLADSTEIN: Yes, Your Honor.
THE COURT: 'It's always good to have

“them on boéard. "I mean, they can cause more . -t

aggravation over a trickle of water than you : St e

-eﬁd_of;thi% process in full consensus, Your

»

. could imagine. : : ' ) i . S

MRZ SABIN:' It is nice to reach the

KAy

= ' 39

. Ve
Honor. .

: W1th that, I hn11 indicate that we
have 1nc1uded on our filed submission and . .
circulated version 1ate on the 13th, early on the . . "

14th a form of order, we have received some minor’ s

.comments, as Mr. Gladstein <indicated. ’ e . 8

we' ve a1so had some comments that
pPage 31
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satisfy the concerns of Mr. Bookbinder from- the

. U.S. Trustee's office, and we've I understand

added language to satisf& the concerns of 31.P.

‘Morgan Chase. .

with that, I have an order for your

. signature and a black T1ined version, if I may

approach.
THE COURT: Yes.
MR. SABIN: In connection with the

execution of the order, Your Honor, and I thank

. you, I also don't want.to .assume, so the record
. is clear, the affidavits-are accepted as direct

. tgstimony'and“exhibits themsé]ves or as of

evidence?
MR. SABIN:. I thought I said that

during my Tittle recital, that I was accepting

those affidavits and the other record evidence
' 40

thaf had been offered.
MR. SABIN: Thank you..
For my last approach, Your Honor,

Mr. Gladstein referred to-two documents which

throiigh his own processes within the federal

governmeﬁt, although the confirmation order-has

" been approved, we're asking to you append your

signature on the two documents, the final form
and aétua11y executed version of the North
chicago decree, and the settlement agreement, if
I may._approach. '

" THE COURT: Yes.

MR. SABIN: I would indicate one
Page 32
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thing in the confirmation order, Your Honor, and
that is as you will recall from day one of these

cases, we approached, Ms. Jones and I approached

-and asked for this court to take the entire

‘reference of this case. We will be doing any

number of claims objections and other things.
There is a provision in the

confirmation order to send many of those

_ administrative things back down, if you'wii], to
‘the bankruptcy court to deal with while retaining

for this court jurisdiction of NRC, EPA, Oklahoma
' .41

.matters that are consistent with that withdrawal
of reference, if that is acceptable to this

‘court.

_ THE éouéTﬁ Thaf's fine. Just note
that in the order, with regard to payment,'as
typically is, there are a couple of blanks, but
I've executed them. -

' MR. GLADSTEIN: Yeah, the USA phone .
number, thqse will be filled 1in.

' " THE COURT: Okay. ,

MR. GLADSTEIN: Thank you. .-

MR. SABIN: con§istent with u1timafe
peace, Your Honor, sométhing that is not on.the
agenda letter but that 6ccurced,sybsequent to the
issuance of the agenda, I'm happy to yield the
podium to M§; Jones. It has to deal with fhe
M & I Bank may have,recéived in connection with

certain pre-petition accounts that'you may recall .

~
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We have reached a proposed
settlement, and Ms. Jones is going to in essence
propose that methodology for dealing with
negative notice for haqd]ing that matter.
Thank you again, and thank everyone
42

else here. Thank you.

THE COURT: Thank you. .

MS. JONES: .Your Honor, very briefly
in that regard, we will be filing a joinf motjon
for an order approving that settlement that
Mr. sabin referred to between the Debtors,

Northern Trust indiv?dua]]yﬁand'as agent for M &

‘I, Marshall & I1siéy Bank.

Your Honor, ‘what Qe would pﬁbpose.
5F 9t would suit the court, is that we be'éb1e'to_
send that motion out oh ten days® ﬁegative
notice. Your Honor will note that according to
9019, it’typicaj1y‘require§ 30 days' notice, but
we ask given the involvenent of all the parties
in this case and the level of participation, that
we think ten days will-be sufficient t6,review :
it, and if they have any thoughts on it, make .
them known, énd if there is no objection, submit
an order to the coﬁftJ And if there was an _
objection, it would be submitted for hearing at
such time the court deems éppropriate. ,

' THE COURT: All rjght, ahybo?y wish
to be heard? Mr. Bookbinder? :

MR. BOOKBINDER: Your Honor, Dave

43
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.Bookbinder on behalf of united states Trustee.
As with all items that get added to the agenda,

there are possibly the ulterior motives. Not
casting any aspersions. We have a ho]iday'ca11gd
Thanksgiving that comes up within the next ten
days, so if the court approved a negative notice
on ten days' notice and the document is filed
today, that notice period is going to expire
prior to Thanksgiving, and I would suggest that
under the circumstances and given the. holiday,
the Tocal rules ought to.-be complied with. -

1f the sstt1§ment.js-méaningfd1.and
meets the 9019 standards,.no_one is §oing to -
object, and it 5hou1d be approved. But I think
that under thé circumstances and the advent of
the holiday season, thére'doesnft_appear fo'be

any extraordinary reason why time should be -

_shortened here.

The fact that the:parties in the
room may agree is wonderful, but there are many
other parties in this case, énd the additional
five or ten days' notice period;shou1d*not affect
the approval of ‘the settlement. And I.would
oppose the shortened time request;
. : 44

THE coﬁRT: Anyone else wish to be
heard? ' '
| ‘(No.fesponse;)_
MS. JONES: Your anor. the ten days
would, if we use ten days.1itera11y would fall

Page 35 °
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right on Thanksgiving, and indeed Mr. Bookbinder

is correct on that, and I should have been maybe
a Tlittle more clear that I wasn't going to --
THE COURT: You will probab]& be 1in
your office. I won't be here.
MS. JONES: You're probably correct.
THE COURT: That was said
goodnaturedly.
MS. JONES: Your Honor, may I

. suggest maybe splitting the difference with

Mr. Bookbinder and Your Honor? 15 days would
take us to December 2nd, which would be the
Tuesday after the holiday. BN

THE COURT: - Add five days to the °
negative'notice?

-MS. JONES: Yes. Tt

THE COURT: Mr. Bookbinder won't’

.agree, but I'11 order-the 15 days; I think that's

more reasonable. Thank you.

.45,

MS. JONES: Thank you, Yo@r Honof:

Your Honor, a couple othe;
ﬁousekeeping'matters; One, you were, I do have a
copy of the order with respect to the éﬁainfie1d
sale that I talked about at the begfnning of the
hearing, if I may submit that to the coﬁrt.'

_And lastly, Your Honor, there was a
sfipu1ation-fi1ed with the court with respect-to

the motion of Tamus State Bank to compel payment

of post-petition rent under a personaT‘pﬁbperty

Tease. That was already submitted to the court,

pPage 36
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was already approved by the court, and counsel

have now found a ‘typo 1in a reference to the
exhibit. _

And Your Honor, what we'd like to do
is submit a revised order to the court that only
corrects that gxhibit reference.

MR. KUNZ: I'm sorry, Your Honor,
carl Kunz, Morris James on behalf of Tamus State
Bank. It's actually a more substantive revision
of that, but the one we saw in court’was the
change of the exhibit.

The originaTl ‘stipulation order

-~required payments to be made -pursuant -to the plan

46

.-and pursuaﬁt to this stipu1atioh through 2604,

:through August of 2004, with a big b§1loon
baymgnt, and should hafé.been 2905 w%thfé big
baﬁ1oon payment, and'that change has beén 6dde.
So in fact, the paymenﬁs will remain through .
August of 2005. |

The bottom Tine numbers don't éhange
because the number was based on a bottoni Tine

number, but it was actually a stream that will be

- Tonger from Tamus State Bank. and. the

calculation of those figures was also based on a
somewhat convo1uted.depreciapiqn schedule.

_ We now agree what the numbers should
be and are, and we've plugged those into the '
stipulation so there doesn't have to be the
-reference to the depreqiat{on schedule and
everything else. '
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But the terms of the stipulation

have really not changed in any substantive. way.
so we'd ask if we could have hand up the revised
stipulation order and have that supercede the
previous one.

THE COURT: Anyone else wish to be

- heard on this application?

47

(No response.) .
THE COURT: Okay, you' can pass it ﬁp
and w§'11 get it signed. .
| A MR. KUNZ: Thaqk you, Your Honor.
MS. JONES: Your Honor, may I

" approach with the sale order, as well?

-

THE COURT: Yes, you may.

MS. JONES: Your Honor, I have
revised the proposed order that I Qoqu submit to
the court with respect to the shorfeniﬁg of time
and the form of notice with respect to the
settlement of the bank, if I may approach.

THE COURT: Pass that up.

Mr. Landis? _

MR. LANDIS: ° Your Honor, thank you:

*I have 'a housekeeping matter and half a

housekeeping matter for the court's

consideration.

You may recall, Your Honor, that-in

February ‘this year, the creditors committee filed

an application to retain special regulatory

counsel. That matter had been discussed,
Titigated, and resolved on consent of the

Page 38

Sy



24

W 0 N O U1 W N

NN N NN H B H R H R R ja
A W N ROO® ® N »n & W N B B

DWW N e

Fansteel.txt

_parties.

48

. Wwe in I believe it was October, most
recently, oOctober 20th, the creditors committee
filed a certification of counsel certifying to
the resolution of the diﬁputes in connection with
that matter, anﬁ allowing the retention of that
special regulatory counsel.

At this stage 1in the case, we are 1in
the p051t1on of being ready.to file.a final fEe
app11cat1on for spec1a1 regu1atory counse1
aTthough we can't do-that unt1] counsel. 1s
reta1nedi Because we did file the cert1f1cat1on
6F cohnsé1-most<receqt1y in-pctober, there were:
no objections to if.' I suspect that it might
have fallen thrgugh_the cracks, and I would Tike
to"hand "up -- .- . - -

THE COURT: No, ‘we actua11& talked
about it at a hearing, and had some conversation.
It-didn’t fall ‘through the ‘cracks, but wherever
it was parked, it-was-knowIedgeab1y parked.

‘But if you have a document you need
s1gned we'll get.that. taken care of for.you.

MR. LANDIS' I do, Your Honor, and I
guess it was opt1m1st1ca11y. hoping'it fell
through the_cracks. But indeed if it was parked,

49

we could perhabs unpé}kvif; béééuég I do have a

‘cert1f1cat1on w1th the order.

THE COURT. We talked about it a

couple of hearings ago. You weren't here, so

Page 39
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there was a lot of conversat{on about it.

MR. LANDIS: Things go on with me
outside the room all the time.' If I may approach
with the order. .

THE COURT: We'll get it signed for
you.

It's executed.

MR. LANDIS: Thank you, Your Honor.
And the half a housekeeping matter is something I
know was iptentiona11y parked, and I have been
discussing with Mr. Bookbinder on occasion in a
good-natured way how the parties may pe able to

resolve the dispute that -arose early in the case

. over the --

THE COURT: Trip.
"MR. LANDIS: .The trip expenses.
Your Honor, I suspect that is still parked, but I

wanted to, despite the good-natured discussions, .

the U.S. Trustee's office and the committee has
been unable to come to a resolution of the matter
50

of $7,000 on trip expenses ;o.attend the meeting..

to appoint the committee, so that is §Fi11 uhper
submission. And I just’w;nted to advise thq'
court that we've not been able to resolve jt.
THE COURT: I'm just trying to avoid
the creation of a lot of bad law in the circuit,
?nd'I thougﬁt sometimes=maybe those kind of -

things, they're minuscule, then they turn <into a

principle that effects your ability to practicé

in this area in my view. g
Page 40
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' But I'm certainly going to approve
that $7,000, but whether it's by agreement, which
I was hoping for, or not. But jt's only one way.

MR. LANDIS: ‘That's correct, Your
Honor.

THE COURT: I remember the whole
thing. I'11 approved it for one way, on the way
home after you've been selected.

MR. LANDIS: I knew that Your Honor
only selected good taw. Maybe thégu.s. Trustee's
office would have a discussion with me and -avoid
the creation of any law whatserer.

THE COURT: I wi11'appro?e it if you

can't work it out, and approve it under the

T4
preﬁ?ses it was presented. ' _
MR. LANDIS: Thank you, Your Honbr;
okay. Anything else that we need to
take cére of to wr&p this up? '
MS. JONES: I don't think so, Your
Honor. Wwe wanted to thank you again for your

patience and indulgence in this, case. . You've

. given us a lot of hearings and kind of pushed. us

" forward when we needed pushing, .and we.appreéiate

Aty

THE COURT: You all worked real
hard. Sometimes things are win/win. This is a
sequence of wins, as was presented, and you're
all to be tongratu1ated; ;t.rea11y did tufn-out
to be a very significant accomp1ishﬁeﬂt for you

all, and you're to be congratulated.
. Page 41
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"All right, we'll be in recess.
(whereupon, court stood in recess at
6:02 p.m.)

52

state of Delaware g

New Castle County )

CERTIFICATE OF REPORTER'
'u
I, Jennifer M. Guy, Professional -

éeporter and Notary Public, do hereby certify

"that the foregoing.fecord, pages 1 to 52

inclusive, is a true and accurate transcript. of
my stenographic notes taken on November 17, 2003, .

in the "above-captioned matter.

: . “IN WITNESS WHEREOF, I have héreunto -
set my .hand énd'ﬁea1 this 19th day of November,
2003, at wilmington.

Jennifer M. Guy
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Exhibit "J"
OAG EA Objection

21.....DeltaView compaﬁ'son‘of iManage://NYDMS1/NEWYORK/9552103/5 and
iManage:/NYDMS1/NEWYORK/9552103/6. Performed on 12/11/03.



December 8, 2003

Via Facsimile and U.S. Mail First Class

Office of the Secretary - o s
U.S. Nuclear Regulatory Commission L
Washington, DC 20555-0001 : Sk

* Attention: Rulemakings and Adjudications Staff - ' S

Re:  In the Matter of Fansteel, Inc., Request to Transfer Source Materials
License No. SMB-911, U.S. Nuclear Regulatory Commxssnon, Docket :
No. 40-7580

. Sir or Madaxh:

" Enclosed please find an original of the State of Oklahoma’s Objection to Issuance
of Environmental Assessment and Findings of No Significant Impact, and three’~
conformed copies thereof, prepared for filing with the U.S. Nuclear Regulatory--*f
.Commission in the referenced matter. Pursuant to 10 CFE.R. 2.708(f) (2002), only one :

- Request for Hearing is being transmitted by facsimile as the original and three conformed <
copies will be transmitted by certified U.S. mail. -

.- Upon receipt, please return the remaining file-stamped copies of the enclosed to
this office in the self-addressed, stamped envelope enclosed for that purpose. . - ,.. w7

S Thank you in.advance for your ass1stancc m this matter. Should you have any
quesuons, please do not hesitate tocall. - _ s

Sincerely,

SARAH E PENN
. ASSISTANT ATTORNEY GENERAL
SEP/jb - |
Enclosures - _ ~



UNITED STATES
NUCLEAR REGULATORY COMMISSION

'In the };Aaftei of
FANSTEEL, INC., Docket No. 40-7580

" (Request to Amend Source Materials
License No. SMB-911)

;JVVVVV

s

STATE OF OKLAHOMA'’S OBJECTION TO ISSUANCE OF
ENVIRONMENTAIL ASSESSMENT and FINDING OF NO SIGNIFICANT
. . IMPACT PO

e . W.A. DREW EDMONDSON
. ATTORNEY GENERAL OF OKLAHOMA

" SARAHE.PENN
ASSISTANT ATTORNEY GENERAL
" ENVIRONMENTAL PROTECTION UNIT
4545 N. Lincoln Blvd., Suite 260
S Oklahoma City, Oklahoma 73105
IR . - Telephone: (405) 521-4274
e . Telefax: (405) 528-1867

" .'Dated: December 8, 2003



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of)

)
FANSTEEL, INC.,)Docket No. 40-7580

)
(Request to Amend Source Material )
License No. SMB-911))

STATE OF OKLLAHOMA'’S OBJECTION TO ISSUANCE OF
ENVIRONMENTAL ASSESSMENT and FINDING OF NO SIGNIFICANT
S IMPACT

: .Thc Attoméy chc;éi of the State of Oklahoma;:W.A. Ijrew Edmondsoii, by:arfd
througﬁ the undersigned, Sarah E. Penn, Assistant Attomney General, on behalf of th(*;
State of Oklahonz'a ("Oklahoma"), hereby submits its Objecﬁon_ to Issuance of
' 'En'vironmenta'l Assessment -and a Finding of No Significant Impact ("FONSI"). Thi‘;';
: 'fO_NSI issued by the NRC pursuant to Fanstec;,l’s, Inc. ("Fanstéel”) Request for Licensé -
Amendment should be rejected and an Environmental Impact Statement should be
.prepéred. The E_nvironmcn@ Assessment fails to pr;)perly.consider the relevant fac.:tors, R
addresses issues which are outside the jurisdictic;n and expertise of the NRC and the
Decommissioning Plan ("DP") proffered by Fansteel will significantly affect the quality
.:'of the l;un’mah‘environment. The deéisibn:of the Nuclear Regulatory .Cox'_nmission Staff’ .
("Staff") to issue a FONSI in this instance is arbitrary and capricious and should B8 ¥ . .

overturned. : -

" BACKGROUND ' . A



“The Fansteel Facility is located on 110 acres of land located dirccétly on the
‘western i)ank.of the Arkansas River (Webbers Falls Reservoir) in éastem Oklahoma near
_the éity of Muskogee. It is bounded on the west by State Highway 165 (a/k/a: the
Muskogee Turnpike) and on the south by U.S. Highway 62. From 1958 until 1989;‘ the

.- Fansteel Facility was a rare metal extraction operation, producing tantalum ‘and -

columbium metals from raw and beneficiated ores, and tin slag feedstock. Earth Sciences

‘Consultants, Inc., Remediation Assessment, Fansteel, Inc. - Muskogee, Oklahoma' 1-2
(1993) The raw materials used for tantalum and columbxum production contamcd
uramum and thonum as naturally occurring trace constituents in such concentrations:that -
) Fansteel was required to obtain an NRC license. Id. The Fansteel Facility was hcenscd :

by NRC in 1967 to process ore concentrates and tin s]égs in the production of. refined

L ‘tantal.um_, and niobium products. U.S. Nuclear Reguiatory Commission, Environmental -

. 'Asscssmcnt-Llccnsc Amendment for Matcnal Llccnsc No. SMB-911, 1-1 (December
: 1997). Proccssmg operations at the Fansteel Facility substanhally ceased in December of -
. 1989 Id Asa result of operations and various accidents -and relcascs the Fansteel’
. Facxhty, mcludmg its soils, groundwater, and surface watcrs have been and continue to be *
contammated by uranium, thorium, ammonia, arsenic, chromium, metals, cadmium, -

ammoma, methyl isobutyl ketone (MIBK), and fluoride. Earth Sciences Consultants, -

e j:Inc Remedxatlon Assessment, Fansteel, Inc - Muskogee, Oklahoma 1-2 (1993).

NEPA requires federal agencies to prepare a detailed statement of the

_environmental impact for "major Federal actions significantly affecting the quality of the -

- '.;-human environment.” 42 U.S.C. §4332(C). This is a recreational area, across the riverisa:
' “boat launchidg area which is being discussed for use as a marina. Numerous recreational -

: ~]aiccs, inclﬁding Fox{ Gibson and Lake Eufala surround the area. During ﬁuBlic téur's;
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*John Hunter and other facility staff have repeatedly emphasized the "natural character" of

the facility, pointing out various fish and animals that have infiltrated the ponds. The area:

surrounding the Fatlsteel Facility is graced with natural scenic beauty, including the
.picturesque Iilinois and Arkansas Rivers. Nearby wildlife refuges, such as the Robert S.

Kerr Unit of the McClellan-Kerr Wildlife Refuge, and the Cherokee Gruber Wildlife

Refuge are a testament to the speeial character of the areas immediately surrounding the -

Fansteel Facility. The area surrounding the Fansteel Facility is an important tourism asset,

" -and is frequented by Oklahoma citizens and other persons for numerous recreational -

' pﬁrposes .If the site is not immediately developed (or becomes undeveloped in the

future), it is not possible to preclude the probability that sportsmen and outdoor-‘

. enthusxasts will take ﬁsh game, or natural plants from the area for food use. Although the '.

' Port of Muskogee is attempting to develop this area as an industrial park, the area is not

_,‘. sohdly mdustnal The EA ‘does not con51der the mgmﬁcant impacts and the use of the'

mdustnal scenario in the DP will have sngmﬁcant impact on the qualnty of the human.

environment. The DP is replete with inaccurate and insufficient data which precludes

_.NRC staff from conducting an adequate review.' Further, as described in the’

' Decommissionihg Plan, the industﬁal land use scenario is utilized yet the dose effects of

_ alternate, reasonable land use scenanos were not evaluated nor considered. As a result,

the mplementatxon of the DP proposed by Fansteel will have sxgmficant impacts on the™ - =

'quahty of human environment and therefore the FONSI should be rejected and an”

Environmental Impact Statement should be required. -

The second relevant factor which was not appropnately considered by the NRC

staff deals with the chemical contamination at the site. On page 2 the NRC Assessment ‘

says "In fulfilling its obligations under the National Environmental Policy Act (NEPA)

e



»

the NRC must evaluate the environmental impacts associated with ai)proval of the DP
and subsequent termination ...Both radiological and non-radiological impacts must be

considered." Howevér no evaluation of non-radiological impacts was considered. In fact,

- - Section 3.1.2 on page 3 states: "The 1993 characterization data demonstrates that the site

has chemical contamination including ammonia, fluoride, and Methyl Isobutyl Ketaone -

©"(MIBK). The NRC does not have regulatory.authority to address the known chemical = °

. contamination at the site." In fact, the NRC’s lack of jurisdiction over: chemical

". - contaminants has been ac'kn;)wlc.dgcd by the Presiding Officer in this case. He stafes in -

o th._e. Memorandum -and Oider issued’on :‘Novembe'r 3, 2003 in relevant pait "... that'it i -

" (chemical contaminants) is outside'.t.he bounds of the NRC’s authority to address can - ¢ -
- scarcely be deemed of relevance in this adjudicatory proceeding.” Memorandum & Order

Y @pg9

~ Although’ the NRC determined through a conversation withi the Office’ of the

* Aftorney General that the State * would exercise jurisdiction over remediation of the

* chemical coritamination no-further consultation with the state was performed. In a case

where the contaminants are so co-mingled that no independent exercise of jurisdiction is

" available until the complefion of the decommissioning plan, consultation and cooperation

- with the state agency exercising jurisdiction must be a relevant factor. The NRC did not ~

7 follow its usual ‘practiceof submitting a draft EA to the Oklahoma Department of * *

- ’Ehviroximci;taf Quality (6I§EQ) for comments, it merely asked if i_h'e State intended to*

- exercise jurisdiction, An affirmative response by the State should have prompted the *
* NRC to consult the State for guidance in the appropriate remediation of the
2 non-radiological contaminants, since both the Staff and the Presiding Officer agree the '+ -
; NRChas no éxerg:i_se or jpﬁsﬁiéﬁon over chemical contaminants. NEPA "prohibits

* ininformed-rather than unwise-agency action."Custer County Action Ass’n v. Garvey, :



256 F.3rd .-1 024, 1034. The NRC ‘did not consult nor cooperate with the ODEQ to
- determine whether the non-radiological contamination at the site will be properly -
.addressed pursuant to the DP and has no expertise to determine such a consideration on - :
- "its own.  Additionally, Item 4.2 states "Fansteel wfll remediate existing contamination in *
the ground water."” Per OAC 252:61 1:5-1 (b) "Any persbn proposing a remediation project * -
relating to ground water or required to undertake such a project by the DEQ is reqﬁired to'*
obtain prior approval by the DEQ of a site assessment plan and remediation plan." Again,
- the ODEQ was not consulted nor does Fansteel have the approval necessary to implement ‘. -
> its groundwater remediation plan: The NRC’s. decision .to issue a FONSI is on the =~

» umnformed opinions dnd fails to consider relevant agency s expertise and therefore the

' FONSIshould be rejected. - -+ . S -_ L E

" Finally, despite the fact that NRC staff states that a financial assurance review is .
.7 not related to the environment and will not be discussed, it is a relevant factor and should 7
-, be considered. The inadequate budget proposed by Fansteel in the Decommissioning -
Plan -will continue this cortamination process by not providing any realistic amount ‘of
- ‘money for remediation of soil and groundwater' contamination. Fansteel, originally -
- estimated 57 million dollars would be necessary to remediate the site, y(;,t the estimate is ¢

. now 26.4 million and the site has incurred probable additional contamination and none of - .

4 the ongmal contamination has been remediated. The Dccommlssxomng Plan wholly fails +* .

“ilto adequately fund the rcmcdxatxon of the Fansteel Facility. As such, contamination to the 2
.-soil and groundwater at the Fansteel Facnhty will continue to contaminate the property * .
' and contaminate waters owned by Oklahoma whose citizens -fqu upon the Arkansas .*"
.' : " Rivers for recrcatiohal purposes, and as a source of water for consumption, irrigation, and #

- livestock. To state that financial assurance review has no impact on the environment is a * -

 deliberate effort to avoid a discussion of the crux of environmental remediation - money. ?



NRC staff, through,negqt_iaﬁon, agreed with Fansteel on a certain dollar amount in order

to facilitate Fansteel’s efforts in the Bankruptcy court. However, in so doing, the staff

circumvents its rules for financial assurance, jeopardizes the health and safety of the .

citizens of Okla_honza and tries to preclude the State from saying anything about it. This is
not acceptable, the State will at every opportunity point out the failqre of Fansteel to
appropriately fund the clean-up of the Muskogee site and the concurrence of Staff to
permit such an avoidance.
CONCLUSION = .

The.approv.e';l of the of the DP will be a major fe’deral action which will

sxgmﬁcantly affect the quality of the human-environment at and around the Fansteel site. -

in Muskoge:e Oklahoma. The NRC staff failed to consider relevant factors and made -

uninformed decisions about the chemical contaminants at the site. As a result the issuance

..~ of a Finding of No Significant Impact is arbitrary and capricious and as such should-be

. - rejected and an Environmental Impact Statement should be required.

Respectfully Submitted,

W.A. DREW EDMONDSON
S S ATTORNEY GENERAL OF
OKLAHOMA :
SARAHE. PENN
ASSISTANT ATTORNEY GENERAL .
. [ ENVIRONMENTAL PROTECTION

- : . 4545 N. Lincoln Blvd., Suite 260 -
* Oklahoma City, Oklahoma 73105
: Telephone: (405) 522-4413

8 -



Telefax: (405) 528-1867

CERTIFICATE OF SERVICE

The undersigned héreby certifies that on the 8™ day of December, 2063, a true. ahd

correct copy of .the foregoing, State of Oklahoma’s Objection to Issuance ‘of

- Environmental Assessment and Findings of No Significant Impact, was served upon the

persons listed below by U.S. mail, first class, postage prepaxd and by electronic. mail
. “where indicated with a single asterisk. A copy was also sent by facsimile transmxssxon to

the Office of the Secretary

G. Paul Bollwerk, IlT*
-Administrative Judge
- Presiding Officer -

- Atomic Safety and Llcensmg Board Panel

U.S. Nuclear Regulatory Commission
Mail Stop: T-3F23 - =
Washington, D.C. 20555-0001

" E-mail: gpb@nrc.gov

"Office of Commission Appellate
_- Adjudication ‘
Mail Stop: 0-16C1 .
~U.S. Nuclear Regulatory -

Washington, D.C. 20555-0001 -

" Office of the Secretary* S
Attm: Rulemaking & Ad_]udlcaUOns Staff

U.S. Nuclear Regulatory Commission -
Mail Stop: O-16Cl1 .
Washington, D.C. 20555-0001

E-mail: hearingdocket@nrc.gov .
Telefax: (301) 415-1101

Marian L. Zobler, Esq.*
Office of the General Counsel*

- U.S. Nuclear Regulatory Commlssxon

Mail Stop: 0-15D21

‘Washington, D.C. 20555-0001

E-mail:

- ogcmailcenter@nrc.gov

Gary L. Tessitore, Chairman, President*

and Chief Executive 'Officer :
_Fansteel, Tnc.

. Number One Tantalum Place
North Chicago, IL 60064

E-mail: mlz@nrc.com

James R. Curtiss, Esquire*

. Mark J. Wetterhahn, Esquire* -

Brooke D. Poole*"

. 'Winston & Strawn '

1400 L Street, NW

R A Y
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E-mail: gg'essitorc@fansteel.com Washington, D.C. 20065
: " E-mail: jcurtiss @ winston.com
Jeffrey S. Sabin, Esq.* E-mail: mwetterh@winston.com .

Schultq, Roth & Zabel, 1L1P . E-mail:
_ " bpoole @winston.com '
919 Third Avenue _
New York, NW 10022 Law Clerk Brian Corbin*
E-mail: jeffrey.sabin@srz.com ' bfc@nrc.gov
"SARAH E. PENN
** Original and 3 copies
: r
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