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OGD PETITION FOR REVIEW OF INTERLOCUTORY BOARD

ORDERS AS DIRECTED IN CLI-03-16

Ohngo Gaudadeh Devia ("OGD") hereby submits its Petition for Review

of Interlocutory Board Orders in accordance with 10 C.F.R. § 2.786, and as

Directed in CLI-03-16.

OGD petitions the Commission to review the following interlocutory

orders of the Board:

A. OGD Contention B - Emergency Plan Fails to Address the Safety of
Those Living Outside of the Facility.

OGD seeks review of the Board's April 22, 1998 order ruling OGD

Contention B inadmissible. See LBP-98-7, 47 N.R.C. 142. The Board ruled

OGD Contention B inadmissible on the grounds that the contention and its

supporting bases fail to establish with specificity any genuine dispute,
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impermissibly challenge the Commissioner's regulations or generic rulemaking-

associated determinations, lack adequate factual or expert opinion support,

and/or fail properly to challenge the PFS application.

The matters of fact and law related to OGD Contention B were

previously raised in OGD's Supplemental Petition with Contentions (November

24, 1997), at page 6. These matters were also discussed in PFS Contentions

Response at 486-93 and the Staff's Contentions Response at 78-79. In its

submission entitled "Ohngo Gaudadeh Devia's Contentions Regarding the

Materials License Application of Private Fuel Storage in an Independent Spent

Fuel Storage Installation," OGD correctly pointed out that the PFS license

application fails to include emergency-response and safety provisions as

required by 10 C.F.R. § 72.32, and the Emergency Planning and Community

Right-to-Know Act of 1986, Title III, Pub. L. 99-499.

The Board erred by failing to recognize the above-referenced

shortcomings of the PFS license application. The Board improperly placed the

burden of producing information about the lack of proper emergency/safety

provision on OGD. The factual evidence of the PFS application shortcomings

is the lack of information in the application itself. PFS should provide this

emergency/safety information to the public, and particularly the Reservation

residents, who are affected the most. The Commission should review the

Board's decision with respect to OGD Contention B because these matters of

emergency response and safety provisions have a direct and serious health and
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welfare impact on OGD members and members of the Skull Valley Band who

live in the vicinity of the proposed storage facility site. OGD should have been

given the opportunity to conduct discovery and have these matters fully and

fairly considered by the Board.

The allegations of improper compliance with the requirements of 10

C.F.R. § 72.32, the Emergency Planning and Community Right-to-Know Act of

1986, and related emergency response and safety concerns fairly raised in OGD

Contention B raise material questions of fact, involve a legal conclusion

without governing precedent, and raise substantial and important questions of

law and public policy. Accordingly, the Commission should grant review of

the Board's interlocutory order regarding OGD Contention B.

B. OGD Contention E - License Application Fails to Provide
Information and a Plan to Deal with Casks That May Leak or
Become Contaminated During the 20 to 40 Year Storage Period.

OGD seeks review of the Board's April 22, 1998 order ruling OGD

Contention E inadmissible. See LBP-98-7, 47 N.R.C. 142. The Board ruled

OGD Contention E inadmissible on the grounds that the contention and its

supporting bases fail to establish with specificity any genuine dispute,

impermissibly challenge the Commissioner's regulations or generic rulemaking-

associated determinations, including 10 C.F.R. § 51.23, lack materiality, lack

adequate factual or expert opinion support, and/or fail properly to challenge the

PFS application.
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The matters of fact and law related to OGD Contention E were

previously raised in OGD's Supplemental Petition with Contentions (November

24, 1997), at pages 17-18. These matters were also discussed in PFS

Contentions Response at 521-29, and the Staff's Contentions Response at 83-

84. In its submission entitled "Ohngo Gaudadeh Devia's Contentions

Regarding the Materials License Application of Private Fuel Storage in an

Independent Spent Fuel Storage Installation," OGD correctly pointed out that

the PFS license application proposes construction of a storage facility that

poses an undue risk to the public health and safety because it fails to provide

information and a plan to deal with casks that may leak or become

contaminated during the proposed 20-40 year storage period.

OGD also set forth a number of reasons why sending leaking or

contaminated casks back to the generating reactor may not be an option. (OGD

Supplemental Petition with Contentions at p. 17.) OGD Contention E also

correctly pointed out that the application is deficient because it does not

properly and adequately provide assurances that the storage at the proposed

PFS facility will be only "interim" or that there will be an alternative location

where the canisters/casks can be shipped if they become defective while stored

on the Skull Valley Reservation.

The application contained no adequate procedures for dealing with safety

implicating events such as: canisters/casks that have become defective,

unavailability of place to which defective casks can be returned, or accidents
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affecting the integrity of the canisters/casks. 10 C.F.R. § 72-32 requires an

application to include a description of the means of restoring the proposed

facility to a safe condition after an accident. OGD Contention E correctly

points out the absence of any assurance in the application (because there cannot

be any such assurances) that there will be an alternative location to which

defective or damaged canisters/casks can be shipped if they become defective

or damaged.

OGD Contention E also correctly points out that the application does not

account for the uncertainties of Yucca Mountain or another site being

constructed and authorized as a suitable repository site following the "interim"

storage at the proposed PFS facility. See Exhibit 3 to OGD's Contentions.

The Board erred by failing to recognize the above-referenced

deficiencies in the PFS license application. The Board improperly placed the

burden of producing information about the above-referenced deficiencies on

OGD where it is clearly the applicant's obligation to file a complete and

adequate application. The factual evidence of the PFS application

shortcomings is the lack of information in the application itself. PFS should

provide this emergency/safety information to the public, and particularly the

Goshute Reservation residents who are most directly affected. The Commission

should review the Board's decision with respect to OGD Contention B because

these issues of adequately addressing defective or damages canisters/casks have

a direct and serious health and welfare impact on OGD members and members
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of the Skull Valley Band who live in the vicinity of the proposed storage

facility site. OGD should have been given the opportunity to conduct discovery

and have these matters fully and fairly considered by the Board.

The safety-related allegations fairly raised in OGD Contention E raise

material questions of fact, involve a legal conclusion without governing

precedent, and raise substantial and important questions of law and public

policy. Accordingly, the Commission should grant review of the Board's

interlocutory order regarding OGD Contention E.

C. OGD Contention J - The License Application Fails to Address the
Status of Compliance with All Permits, Licenses, and Approvals for
the Facility.

OGD seeks review of the Board's April 22, 1998 order ruling OGD

Contention J inadmissible. See LBP-98-7, 47 N.R.C. 142. The Board ruled

OGD Contention J inadmissible on the grounds that the contention and its

supporting bases fail to establish with specificity any genuine dispute, lack

adequate factual and expert opinion support, and/or fail properly to challenge

the PFS application. The Board also ruled that "to the extent this contention is

footed in a purported "trust responsibility" owed to individual members of a

Native American tribe by a federal regulatory agency exercising its

undifferentiated statutory responsibility to protect the public health and safety

and the environment, it lacks a litigable basis." 47 N.R.C. 142, 231.

The matters of fact and law related to OGD Contention J were previously

raised in OGD's Supplemental Petition with Contentions (November 24, 1997),
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at page 23-24. These matters were also discussed in PFS Contentions Response

at 562-70, and the Staff's Contentions Response at 90-91. In its submission

entitled "Ohngo Gaudadeh Devia's Contentions Regarding the Materials

License Application of Private Fuel Storage in an Independent Spent Fuel

Storage Installation," OGD correctly pointed out that the PFS license

application violates NRC regulations because the ER fails to address the status

of compliance with all permits, licenses, and approvals required for the facility.

Specifically, the ER fails to demonstrate compliance with federal water

discharge requires and compliance with relevant certification and permit

requirements for water and storm discharges, erosion and sediment control, and

compliance with air quality requirements under the exacting fiduciary and trust

responsibility owed to the Skull Valley Band and its membership by the federal

government.

The Board erred in ruling OGD Contention J inadmissible by failing to

evaluate the PFS application's treatment of water and air regulatory compliance

in light of the federal government's special Indian trust responsibility. The

NRC, as a federal agency, has an obligation to ensure that Indian lands, air, and

water resources are adequately protected from improper contamination and

pollution. By summarily denying OGD an opportunity to explore the land and

environmental resource protection concerns raised in OGD Contention J

without an opportunity for discovery or a hearing, the NRC fails to fulfill its

trust obligations to the Skull Valley Band membership.
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There is no question that the federal government owes a trust

responsibility to the Skull Valley Band of Goshute Indians. "The federal

government has charged itself with moral obligations of the highest

responsibility and trust in its relationships with Indians, and its conduct should

therefore be judged by the most exacting fiduciary standards." Cobell v.

Norton, 240 F.3d 1081, 1085-88 (D.C. Cir. 2001); see also United States v.

White Mountain Apache Tribe, 123 S.Ct. 1126, 1131-32 (2003); Nevada v.

United States, 463 U.S. 110 (1983); Seminole Nation v. United States, 316 U.S.

286 (1942) (holding that the trust duty extends to protection of Indians from

their own improvidence).

In this licensing application proceeding and the Board's order ruling

OGD Contention J inadmissible, OGD has been denied the opportunity to

litigate tribal members' concerns about the inadequate protections of Tribal

land, water, and air contained in the PFS application. The Board erred in

failing to evaluate OGD Contention J and the PFS application in accordance

with the heightened scrutiny required by the federal government's trust

responsibility.

The allegations fairly raised in OGD Contention J raise material

questions of fact, involve a legal conclusion without governing precedent, and

raise substantial and important questions of law and public policy.

Accordingly, the Commission should grant review of the Board's interlocutory

order regarding OGD Contention J.
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D. OGD Contention 0 - Environmental Justice.

OGD seeks review of the Board's April 22, 1998 order ruling that bases

two, three, and four of OGD Contention 0 are not inadmissible contentions.

See LBP-98-7, 47 N.R.C. 142. The Board ruled that bases two, three, and four

of OGD Contention 0 are inadmissible on the grounds that the facility cost-

benefit issues they seek to raise are not relevant to this contention. The Board

provided no explanation to support this finding.

The matters of fact and law related to bases two, three, and four of OGD

Contention 0 were previously raised in OGD's Supplemental Petition with

Contentions (November 24, 1997), at pages 27-36. These matters were also

discussed in PFS Contentions Response at 591-611, and the Staff's Contentions

Response at 95-97.

In its submission entitled "Ohngo Gaudadeh Devia's Contentions

Regarding the Materials License Application of Private Fuel Storage in an

Independent Spent Fuel Storage Installation," OGD correctly pointed out that,

with respect to basis two, the ER submitted in relation to the PFS license

application fails to adequately address the direct and indirect costs to the Skull

Valley Band derived from socioeconomic and environmental impacts of the

proposed facility. See OGD Contention 0, basis 2, at p. 30. The license

application completely fails to discuss and address the environmental,

sociological, and psychological costs with which those living within a few

miles of the facility will have to contend if the proposed facility is constructed.
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The ER and PFS application also fail to address the negative impacts of the

proposed facility on the Tribal culture and traditional practices of Tribal

members living near to the proposed facility or visiting the Reservation for

cultural reasons.

The Board erred by ruling OGD Contention 0, basis three, inadmissible

based on the Board conclusion that it is irrelevant. Basis three of OGD

Contention 0 correctly alleges that the application is deficient because it does

not address the high cost of operating the "temporary" storage facility in light

of the cost of leaving the waste on-site until a permanent storage facility is

approved and constructed.

Basis 4 of OGD Contention 0 also should have been admitted by the

Board. OGD's contention established a genuine issue of fact regarding the

unavailability of storage space for existing waste to be shipped to and stored at

the proposed PFS facility.

In sum, the allegations contained in basis two, three, and four of OGD

Contention 0 should have been admitted by the Board because they fairly raise

material questions of fact, involve legal conclusions without governing

precedent, and raise substantial and important questions of law and public

policy. Accordingly, the Commission should grant review of the Board's

interlocutory order regarding basis two, three, and four of OGD Contention 0.

For the reasons set forth above, OGD hereby requests the Commission to

grant review of the above-referenced interlocutory Board orders.
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Respectfully submitted this 4th day of December, 2003.

PuC. hoHawk, Esq. 4
ECHOHAWK LAW OFFICES
151 North 4th Avenue, Suite A
P.O. Box 6119
Pocatello, Idaho 83205-6119
Telephone: (208) 478-1624
Fax: (208) 478-1670
E-Mail: larry(Dechohawk.com
E-Mail: paul(aechohawk.com
E-Mail: mark(Eiechohawk.com

Attorneys for Ohngo Gaudadeh Devia
(OGD)
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CERTIFICATE OF SERVICE

I hereby certify that on this 4 th day of December, 2003, I caused to be

served a true and correct copy of the OGD PETITION FOR REVIEW OF

INTERLOCUTORY BOARD ORDERS by United States Mail, First Class and

conforming copies by electronic mail, unless otherwise noted, and addressed to

the following:

Emile L. Julian
Rulemaking & Adjudication Staff
Secretary of the Commission
U. S. Nuclear Regulatory Commission
Washington D.C. 20555
E-mail: hearingdocket(anrc.gov
(original and two copies)

Jeffrey S. Merrifield, Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 Cl
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
E-mail: cmrmerrifield(0nrc.uov

Nils J. Diaz, Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: chairman Pnrc.gov

Edward McGaffigan, Jr., Commissioner
U.S. Nuclear Regulatory Commission
Mail Stop 0-16 G15
One White Flint North
11555 Rockville Pike
Rockville, MD 20852-2738
e-mail: cmrmcgaffigan(nrc.gov

G. Paul Bollwerk, III, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: gpb(Rnrc.gov

Michael C. Farrar, Chairman
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555-0001
E-Mail: mcf(inrc.gov
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Dr. Peter S. Lam
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: psl(Pnrc.gov

Denise Chancellor, Esq.
Fred G Nelson, Esq.
Assistant Attorneys General
Diane Curran, Esq.
Connie Nakahara, Esq.
Special Assistant Attorneys General
Utah Attorney General's Office
160 East 300 South, 5th Floor
P.O. Box 140873
Salt Lake City, UT 84114-0873
E-Mail: dchancel(istate.ut.us
E-Mail: ibraxton(a~email.usertrust.com
E-Mail: dcurran(rharmoncurran.com

Dr. Jerry R. Kline
Administrative Judge
Atomic Safety and Licensing Board
U. S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: irk2Pnrc.gov
E-Mail: kierrv(aerols.com

Jay E. Silberg, Esq.
Ernest L. Blake, Jr., Esq.
Paul A. Gaukler, Esq.
Shaw Pittman, LLP
2300 N Street, N. W.
Washington, DC 20037-8007
E-Mail: Jav Silberg(vshawpittman.com
E-Mail: ernest blake(shawpittman.com
E-Mail: paul gaukler(ishawpittman.com

Joro Walker, Esq.
Richard E. Condit, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105
E-Mail: utah(wllawfund.org

Tim Vollmann
3301-R Coors Road N.W. #302
Albuquerque, NM 87120
E-Mail: tvollmann(Ohotmail.com

John Paul Kennedy, Sr., Esq.
David W. Tufts
Durham Jones & Pinegar
11l East Broadway, Suite 900
Salt Lake City, Utah 84111
E-Mail: dtufts(c)!diplaw.com

Sherwin E. Turk, Esq.
Catherine L. Marco, Esq.
Office of the General Counsel

Mail Stop - 0-15 B18
U.S. Nuclear Regulatory Commission
Washington, DC 20555
E-Mail: set(fnrc.gov
E-Mail: clm(~nrc.jov
E-Mail: pfscase(inrc.gov

OGD PETITION FOR REVIEW OF INTERLOCUTORY BOARD ORDERS -
13



Joro Walker, Esq.
Land and Water Fund of the Rockies
1473 South 1100 East, Suite F
Salt Lake City, Utah 84105
E-Mail: utah( wlawfund.org
(electronic copy only)

Office of the Commission Appellate
Adjudication

Mail Stop: 014-G-15
U. S. Nuclear Regulatory Commission
Washington, DC 20555

James M. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
E-Mail: imc3( nrc.gov
(electronic copy, only)

James M. Cutchin
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
E-Mail: imc3aWnrc.Qov
(electronic copy only)

f/r ECHOHIVK LAW O FFICECS
Ohngo Gaudadeh Devia ("OGD")
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