
December 31, 2003
EA-03-211

Mr. Dennis Smith 
Vice President and General Manager
Hayward Tyler, Inc.
46 Roosevelt Highway
Colchester, VT 05446

SUBJECT: ALLEGED DISCRIMINATION (U.S. Department of Labor Administrative Law
Judge Case No. 2001-ERA-043) 

Dear Mr. Smith: 

This letter is in reference to alleged employment discrimination by Hayward Tyler, Inc., against
Dennis Doherty, a former employee.  In a complaint filed with the U.S. Department of Labor
(DOL) on January 10, 2001, Mr. Doherty alleged that Hayward Tyler terminated his employment
in violation of Section 211 of the Energy Reorganization Act (ERA) of 1974.  On August 29,
2001, the DOL Occupational Safety & Health Administration (OSHA) Area Director (AD)
informed both parties of the results of its investigation into this complaint.  The Area Director of
OSHA’s office in Methuen, Massachusetts, found that Mr. Doherty was a protected employee
engaging in protected activities within the scope of the ERA.  However, the AD also found that
Mr. Doherty was unable to sustain that he was the subject of discrimination in violation of the
ERA.  That decision was appealed by Mr. Doherty and a hearing was held before a DOL
Administrative Law Judge (ALJ) in September 2002.  In a ruling dated September 23, 2003, the
ALJ issued a Decision, Preliminary Order, and Recommended Final Order concluding that,
“...Hayward Tyler terminated his [Doherty’s] employment in violation of the ERA’s employee
protection provision.”  Hayward Tyler has appealed the ALJ Decision to the DOL Administrative
Review Board.  That appeal is pending.

By letter dated April 19, 2002, the U.S. Nuclear Regulatory Commission (NRC) notified
Hayward Tyler that the NRC Office of Investigations (OI) had conducted an investigation into
the matter (OI Report No. 1-2000-029).  Based on the information obtained during the OI
investigation, the NRC did not substantiate that Mr. Doherty’s employment was terminated as a
result of having engaged in protected activities.  We have reviewed the ALJ Decision, and as is
our normal practice, we will monitor the DOL ARB proceedings to determine if revisiting the
matter is warranted

Although Hayward Tyler has appealed the ALJ Decision, the NRC is concerned that, because
the ALJ concluded that Mr. Doherty was terminated for engaging in activity protected by ERA’s
employee protection provision, there exists the potential for a chilling effect on the safety
conscious work environment at the Hayward Tyler facility.  Specifically, our concern is that
Hayward Tyler employees could be reluctant to identify or raise potential safety concerns for
fear of similar retaliation.  Therefore, the NRC is requesting that, within 30 days of the date of
this letter, Hayward Tyler inform the NRC of any actions it has taken, is taking, or plans to take
to prevent this event from having a negative effect on the willingness of all Hayward Tyler



D. Smith -2-

employees to raise safety concerns.  After reviewing your response, the NRC will determine
whether any further action is warranted.

In accordance with 10 CFR 2.790 of the NRC’s "Rules of Practice," a copy of this letter and
your response will be made available to the public.  Therefore, your response should not, to the
extent possible, include any personal privacy, proprietary, or safeguards information so that it
can be made available to the public.  If personal privacy information is necessary to provide an
acceptable response, then please provide a bracketed copy of your response that identifies the
personal privacy-related information and a redacted copy of your response that deletes the
personal privacy-related information.  Identify the particular portions of the response in question
which, if disclosed, would create an unwarranted invasion of personal privacy, identify the
individual whose privacy would be invaded in each instance, describe the nature of the privacy
invasion, and indicate why, considering the public interest in the matter, the invasion of privacy
is unwarranted.  If you request withholding on any other grounds, you must specifically identify
the portions of your response that you seek to have withheld and provide in detail the bases for
your claim of withholding (e.g., provide the information required by 10 CFR 2.790(b) to support
a request for withholding confidential commercial or financial information).  If safeguards
information is necessary to provide an acceptable response, please provide the level of
protection described in 10 CFR 73.21.  If you have any questions please contact Greg Cwalina
at 1-800-368-5642.  

Sincerely, 

/RA/

Bruce A. Boger, Director
Division of Inspection Program Management
Office of Nuclear Reactor Regulation
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