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other available information. that such
regulation would be in the public
interest and tend to effectuate the
declared policy of the Act, the Secretary
shal1 regulate the handling of peaches in
the manner specified herein. Such
regulation may limit during any period
or periods the shipments of any
particular grade, size, quality, or
maturity, or any combination thereof, of
any variety or varieties of peaches
grown in the production area. The
Secretary shall promptly notify the
committee of each such regulation and
the committee shall promptly give
adequate notice thereof to handlers and
producers.
Proposal No. 32:

Amend 919.53 by changing the
words "Administrative Committee" in
paragraphs and to
committee."

Proposal No. 33

Amend 919.54 by changing the
words "Administrative Committee in
the last sentence to committee.

Proposal No. 34:

Amend 919.55 by changing the
words "Administrative Committee" in
the first sentence to "committee."

Proposal No. 35:
Amend 919.60 to read as follows:

919.60 Research and development
The committee with the approval of

the Secretary. may establish or provide
for the establishment of production
research marketing research or
marketing development projects
designed to assist improve, or promote
the marketing. distribution
consumption. or efficient production of
peaches. The expense of such projects
shall be paid from funds collected
pursuant to 919.41, or other funds
approved by the Secretary.
Proposal No. 38:

Amend 919.65 by changing the
words Administrative Committee in
the first sentence to "committee."

Proposal No. 37:

Amend 919.88 by changing the
words "Administrative Committee" in
the first sentence to "committee."

Proposoal . 38:
Add a new 919.67 to read as follows:

919.67 Verification of report and
records.

For the purpose of checking
compliance with recordkeeping
requirements and verifying reports filed
by handlers, the Secretary and the
committee, through Its duly authorized
employees, shall have access to any
premises where peaches are held and, at
any time during reasonable business
hours, shall be permitted to examine any
peaches held and any and all records
with respect to matters within the
purview of this part. Handlers shall
furnish labor necessary to facilitate such
examinations at no expense to the
committee. All handlers shall maintain
complete records which accurately
show the quantity of peaches held sold,
and shipped. The committee, with the
approval of the Secretary, may establish
the type of records to be maintained.
Such records shall be retained by
handlers for not less than two years
subsequent to the termination of each
fiscal period.

Proposal No. 39

Add a new 919.88 to read as follows:

Confidential Informantion
All data or other Information

constituting a trade secret or disclosing
a trade position, or business condition of
a particular handler shall be treated as
confidential and shall at all times, be
received by and kept in the custody and
under the control of one or more
designated employees of the committee.
Information which would reveal the
circumstances of a single handler shall
be disclosed to no person other than the
Secretary.

Proposal

Amend 919.71 by changing the
words "Administrative Committee" in
the last sentence of paragraph (c) to
"committee" and revising the fist
sentence of paragraph (c) to read as
follows:

(c) Peaches to any one person on any
one conveyance during any one day if
such peaches are not for resale and do
not aggregate more than 19 bushels or
an equivalent amount.

Proposal No. 41
Amend 919.81 by revising paragraph

to read as follows:

(d) Within eight years of the effective
date of the amendment of this paragraph
the Secretary shall conduct a

continuance referendum to as certain
whether continuance of this subpart is
favored by producers. Subsequent
referenda to ascertain continuance shall
be conducted within every eight years
thereafter. The Secretary may terminate
the provisions of this part at the end of
any fiscal period in which the Secretary
has found that continuance of this
subpart is not favored by producers
who, during a representative period
determined by the Secretary, have been
engaged in the production for market of
peaches in the production area. Such
termination shall be announced on or
before February 1 of the current
marketing period.

Proposal No. 42:

Amend 919.82 by changing the
words "Administrative Committee" in
paragraphs (a). (b, and (d) to
"committee".

Proposal No. 43:

Amend by changing the
words "Administrative Committee in
the first sentence to "committee.

Proposal submitted by the Fruit and
Vegetable Division. Agricultural
Marketing Service, United States
Department of Agriculture. Make such
changes as may be necessary to make
the marketing agreement and order
conform with any amendments thereto
that may result from the hearing.

Dated: November 1, 1988.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

AGENCY: Nuclear Regulatory
Commission.
ACTION Notice of proposing rulemaking.

summary. The Nuclear Regulatory
Commission is proposing revisions to
the Commission's Rules of Practice in 10
CFR Part 2 for the adjudicatory
proceeding on the application for a
license to receive and possess high-level
radioactive waste at a geologic
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repository operations areas pursuant to
10 CFR Part 60. The proposed revisions
would establish the basic procedures for
the licensing proceeding including
procedures for the use of the Licensing
Support System. an electronic
information management system. In the
proceeding. The proposed revisions are
based on the deliberations of the
Commission's High-Level Waste
Licensing Support System Advisory
Committee. The Advisory Committee
was composed of organizations
representing the major interests likely to
be affected by the rulemaking and was
established by the Commission pursuant
to the Federal Advisory Committee Act.
5 U.S.C. App. 1. in September 1987.
DATES: The comment period expires
December 5. 1986. Comments received
after this date will be considered if It is
practical to do so but assurance of
consideration is given only for
comments filed on or before that date.
ADDRESSES: Submit written comments
to: Secretary of the Commission. U.S.
Nuclear Regulatory Commission.
Washington. DC 20555. Attention:
Docketing and Service Branch Copies of
comments received may be examined at
the NRC Public Document Room. 2120 L
Street. NW. Washington. DC.
FOR FURTHER INFORMATION CONTACT

Francis X. Cameron. Office of the
General Counsel. U.S. Nuclear
Regulatory Commission. Washington.
DC 20555, Telephone:
SUPLEMENTARY INFORMATION

Background

On August 5. 1987. the Commission
announced (52 FR 29024) the formation
of the High-level Waste Licensing
Support System Advisory Committee
("negotiating committee") to develop
recommendations for revising the
Commission's Rules of Practice in 10
CFR Part 2 for the adjudicatory
proceeding on the application for a
license to receive and possess high-level
radioactive waste ("HLW") at a geologic
repository operations area (HLW
licensing proceeding". The negotiating
committee sought consensus on the
procedures that would govern the HLW
licensing proceeding. including the use
of the Licensing Support System LSS
an electronic information management
system. in the HLW licensing
proceeding. The objective of the
negotiated rulemaking was to provide
for the effective review of the U.S.
Department of Energy (DOE) license
application within the three-year time
period required by section of the
Nuclear Waste Policy Act of 1982

as amended.

The LSS would contain the
information supporting the DOE license
application. as well as the potentially
relevant documents generated by NRC
and other parties to the licensing
proceeding. in a standardized electronic
format. All parties would then have
access to this system. Because the
relevant information would be readily
available through access to the LSS. the
initial time-consuming discovery
process. including the physical
production and on-site review of
documents by parties to the HLW
licensing proceeding. will be
substantially reduced. The use of the
LSS during the HLEW licensing
proceeding will provide for timely
review of the DOE license application
by-
-Providing comprehensive and early

access to potentially relevant
licensing information:
Providing full text search capability of
much of the potentially relevant
licensing information, and

Providing for the electronic
transmission of the formal papers
during the licensing proceeding.
The LSS is designed to provide for the

entry of and access to potentially
relevant licensing information as early
as practicable before DOE submits the
license application or the repository to
the Commission. Early availability to
potential parties is expected to
preparation for the adjudicatory hearing.
and also may assist in the early
identification and resolution licensing
issues.

The Commission used the process of
negotiated rulemaking to develop the
proposed r ue. In negotiated rolemaking
the representatives of parties who may
be affected by a proposed including
the Commission convene as a group
over a period of time to attempt to reach
consensus on the proposed rule. Where
consensus Is reached it forms the basis
for the Commission's proposed rule
which is then issued for notice and
comment. In establishing the negotiating
committee the Commission agreed to
issue for comment any proposed rule
resulting from a consensus of the
negotiating committee unless the
Commission found that the proposed
rule was inconsistent with its statutory
authority or was not appropriately
justified.

In the December 18 1986 Federal
Register Notice the
Commission's intent to conduct a
negotiated rulemaking (51 FR 45338). the
Commission identified several interests
that might be affected by this particular
rulemaking. These interests included
Indian Tribes State goverments. local

governments, and public interest groups
affected by repository siting. utilities.
ratepayers and Federal agencies such
as the NRC and DOE. The Commission
stated that it would consider parties for
membership on the negotiating
committee on the basis of Whether
they have a direct immediate and
substantial stake in the rulemaking.
whether they may be adequately
represented by another party on the
committee. and (3) whether their
participation is essential to a successful
negotiation. Based on these criteria. the
Commission invited a number of groups
to participate in the negotiated
rulemaking. The first meeting of the
negotiating committee was held in
September. 1987. The negotiating
committee completed its deliberations in
July, 1988.

On February 5.1988 (53 FR 34041. the
Commission revised the membership of
the negotiating committee to reflect the
changes in the HLW siting process due
to the enactment of the Nuclear Waste
Policy Amendments Act of 1967 (Pub. L
No. 100-203). The primary effect of the
Act was to focus the Department of
Energy site characterization efforts on a
single site in Nevada to determine its
suitability for a geologic repository.
Efforts in regard to other first round
sites for a geologic repository and the
search for a second round geologic
repository were terminated. With this
change in the statutory framework. the
Commission revised the membership of
the negotiating committee to reflect the
focus on characterizing the Nevada site.

The members of the revised
negotiating committee are
-DOE
-NRC

State of Nevada
-A coalition of Nevada local

governments
A coalition of industry groups Edison
Electric Institute/Utility Nuclear
Waste Management Group/U.S.
Council for Energy Awareness)
National Congress of American
Indians

-A coalition of national environmental
groups (Environmental Defense Fund
Sierra Club/Friends of the Earth]
The Commission emphasizes that the

groups who were invited to participate
as members of the negotiating
committee were those who might be
broadly affected by the LSS rulemaking.
Those groups do not necessarily
correspond to the groups or persons who
might have standing to participte as a
party to the Commission's HLW
licensing proceeding.
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In accordance with the Commission's
regulations in 10 CFR Part 7. the
Commission chartered the negotiating
committee as an advisory committee
pursuant to the Federal Advisory
Committee Act (FACA), 5 U.S.C. App..
Under these regulations. advance notice
of negotiating committee meetings was
provided in the Federal Register the
meetings of the full negotiating
committee were open to the public.
members of the publice were offered the
opportunity to submit written
statements or make oral comments to
the committee and detailed minutes of
each meeting were made available for
public review and copying.

The Commission retained the
CoAservation Foundation a nonprofit
organization with expertise in the area
of mediation and negotiated rulemaking.
to assist the Commission in facilitating
the meetings of the negotiating
committee. Mr. Howard S. Bellman of
the Conservation Foundation served as
the senior facilitator for the negotiated
rulemaking, assisted by Timothy .
Mealey. also of the Conservation
Foundation and Matthew A. Low of TL1
Systems. The facilitators chaired the
negotiating sessions, assisted individual
parties in forming and presenting their
positions. and offered suggestions and
alternatives to help the negotiating
committee reach consensus.

The negotiating committee established
detailed procedures for conducting
committee meetings, including a
protocol specifying that the committee
would operate by consenaus
Consensus was defined as no

committee member on a decision before
the committee for approvaL All
members of the negotiating committee.
with the exception of the industry
coalition agreed to the draft negotiating
text of the proposed rule that was
discussed by the negotiating committee
at its final meeting ("final negotiating
text"). Under the committee protocols.
the dissenting vote by the industry
precluded consensus on the proposed
rule.

The industry coalition's concerns
focus on the ability of the LSS, as it was
conceived in the final negotiating text.
to meet the NWPA timeframe for a
Commission decision on the
construction authorization for the
repository. Consequently, industry
coalition representatives argued that the
cost of the LSS is unjustified.

The Commission believes that the
DOE cost estimate of approximately
S200 million for the LSS over a ten-year
life cycle would at least include some of
the costs that would be incurred by DOE
and NRC as part of its normal records

management process for repository
licensing apart from the LSS.
Furthermore even if the $200 million
estimate is attributed solely to litigation
support. it is the Commision's belief that
these costs are outweighed by the
benefits of the proposed rulemaking.
The DOE cost benefit analysis indicates
that approximately $200 million would
be saved for each year of licensing
delay that is estimated due to the LSS.
The proposed rule. if Implemented. sets
In place a procedure for hearings that
will allow the Commission to reach a
decision on the construction
authorization within the timeframe
specified in section 114(d) of the NWPA.
However even if the process were to
take up to one-third longer than the
proposed rule envisions, the LSS would
still result in eliminating substantial
time from current licensing practice.
Under these circumstances the benefits
of the draft proposed rule would exceed
the costs of implementing the Licensing
Support System. In this regard
Commissioner Roberts specifically
requests public comment on alternatives
to the Licensing Support System that
would lead to a further Deduction in the
time for licensing the repository.

The Commission is publishing the
final negotiating text as a proposed rule
for public comment. The final
negotiating text received the
endorsment of all participants on the
negotiating committee the.
exception of the Industry
Those participants who approved the
final negotiating text are DOK The State
of Nevada. the coalition of Nevada Local
governments the National Congressq of
American Indians the coalition of
national environmental groups, and the
NRC staff. The proposed rules is carefully
drafted with the of
people with
background in NRC practice it reflects
the concerns at the major interests
affected by the rulemaking. In fact. the
industry coalition. although dissenting
on the final negotiating text fully
participated in the drafting of the
negotiating text and was
concerning the effectiveness of the
negotiating process.

The proposed rule is being issued for
a thirty-day comment period. The
participants on the negotiating.
committee who approved the final
negotiating text have agreed to refrain.
from commenting negatively on the final
negotiating text The industry coalition,
as well as any non-participants in the
negotiation are free to comment
critically on any aspect of the proposed
rule, including cost aspects of the LSS
Consistent with the negotiating
committee's function to advise the

Commission on the LSS rulemaking. the
staff intends to submit the comments on
the proposed rule to the negotiating
committee for review and comment. at
which time participants who approved
the final negotiating text would be
afforded a full opportunity to
and respond to any criticism or potential
revision of the text. They would also be
free to reassess their positions on the
LSS in light of any change in the NRC
position with regard to the rulemaking
due to comments on the proposed rule.

DOE has assumed the responsibility
for designing the LSS consistent with the
requirements of the proposed rule and
the LSS is now in the preliminay design
stage. DOE has issued a series of reports
that are intended to provide the basis
for determining the LSS design
specifications. (See U.S. Department of
Energy, Licensing Support System
Preliminary Needs Analysis" February
1988: Licensing Support System
Preliminary Data Scope Analysis"
March 1988 "Licensing Support System
Conceptual Design Analysis" May
Licensing Support System Benefit-Cost
Analysis" July Copies of these
documents are available from F.X.
Cameron Office of the General Counsel.
U.S. Nuclear Regulatory Commission.
Washington. DC. Telephone: (301)
492- When access to the LSS
becomes available (currently projected
for January 1981 the NRC. as LSS
Administrator be responsible for
management and operation of LSS.

The participants on the negotiating
committee are currently providing
information-to-DOE on-the design-of-the
LSS. and will continue to provide
comments to DOE on the LSS design
until the LSS Advisory Committee has
been appointed by the Commission
pursuant to proposed The
LSS Advisory Committee wilt be
composed of the State of Nevada the
coalition of affected units of local
government in Nevada that served on
the negotiating committee. DOE. NRC.
the National Congress of American

the coalition of national
environmental groups that served on the
negotiating committee. and other
members the Commission may from
time-to-time designate. The LSS
Advisory Committee will serve as an
Interim advisory group until the
Advisory Review Panel is established
by the LSS Administrator.

In addition. the LSS Administrator
will consult with DOE on the design and
development of the LSS. It is anticipated
that the NRC and DOE will enter into a
Memorandum, of Understanding that
will sat forth the detailed
responsibilities of each agency in regard
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to the LSS and will provide for the
coordination of these responsibilities.

The proposed rule would apply to the
HLW licensing proceeding and would be

used in connection with any hearings in
that proceeding. In this regard, it may be
useful to summarize the Commission's
HLW licensing process. After the DOE
license application to receive and
possess waste at a geologic repository is
docketed the Commissions regulations
in 10 CFR Part 60 provide for the
Commission to review DOE's plans with
respect to a geologic repository before
the commencement of construction.
Accordingly. DOE may not commence
construction of a geologic repository
unless It has first filed a license
application and obtained the
Commission's construction
authorization. 10 CFR 60.3(b). A
construction authorization is not itself a
license, since it does not authorize
possession or use of nuclear materials,
but DOE's failure to apply for and
obtain a construction authorization
constitutes grounds for denial of the
license that DOE would later need in
order to receive high-level waste at the
repository. Moreover, the Commission
may. If necessary, issue orders to secure
compliance with construction
authorixation conditions and to protect
the integrity of the repository. Under 10
CFR 2101(f)(8, a hearing is required on
the issuance of a construction
authorization. In order for the
Commission to issue a construction
authorization, the Commission must
determine that the requirements of 10
CFR 60.31 have been met including that
the site and design comply with the
performance objectives and criteria in
Subpart E of 10 CFR Part 60.

The Commission's action on the
construction authorization is part of the
Commission's review of the application
for a license to receive and possess
waste at the repository. If the
Commission does authorize
construction, the Commission must later
review, and approve or disapprove. the
license application amendment to
emplace waste at the repository. Under
10 CFR 2.105(a)(9 the Commission may
authorize a hearing on the issue of
emplacement of waste at the repository.
In order for the Commission to issue the
license to receive and possess waste at
the repository, the Commission must
determine that the requirements of 10
CFR 60.41 have been met including that
construction of the repository has been
substantially completed in conformity
with the license application, the
provisions of the Atomic Energy Act,
and the rules and regulations of the
Commission.

The NWPA differentiates between an
application for a construction
authorization and an application for a
license, whereas 10 CFR Part 50 refers
solely to a license to receive and
possess waste (to be filed prior to
construction). The Commission
considers this differentiation to lack any
substantive significance. In the view of
the Commission, the information it
needs in order to be able to consider the
issuance of a construction authorization
is generally the same as will be needed
prior to the issuance of a license to
receive and possess HLW. For this
reason, the Commission regulations call
for the application to be as complete as
possible.

The Proposed Rule

Section 21000 Scope of Subpart

The proposed rule establishes a new
Subpart in 10 CFR Part 2 setting forth
the procedures that govern the
Commission's HLW licensing
proceeding, including the use of the LSS
for the submission and management of
documents in the proceeding. Generally,
the procedures in the new Subpart take
precedence over the provisions of
general applicability In 10 CFR Subpart
C. However 1000 cross-references
any sections of general applicability in
Subpart G that will continue to apply to
the HLW licensing proceeding. The
proposed rule applies only to the HLW
proceeding and does not apply to
licensing proceedings for any other type
of facility or activity licensed by the
Commission The rule will be applicable
to all parties to the HLW licensing
proceeding regardless of whether a
particular party was a member of the
negotiating committee.

Section Definitions

Section 21001 sets forth the
definitions of terms used throughout
Subpart 1. These definitions will be
discussed with the relevant sections of
the proposed rule.

Section High-level Waste
Licensing Support System

Proposed 1 2.1002 describes the
purpose and scope of the LSS. The LSS
is intended to provide full text search
capability of, or easy access to the
"documentary material" of DOE. NRC
other parties to the HLW licensing
proceeding: government entities
participating in the HLW proceeding as
"interested governmental participants"
under 10 CFR 2 715(c): persons who
qualify as "potential parties" under
proposed I 2.1008: and their contractors
("parties.interested governmental
participants. and potential parties.

will be collectively referred to
hereinafter as "LSS participants"). LSS
participants must ensure that their
contractors, consultants. grantees. or
other agents comply with the applicable
requirements of Subpart

For the purposes of the information
that will be in the LSS. "documentary
material" means any material or other
information generated by or in the
possession of an LSS participant that is
relevant to or likely to lead to the
discovery of information that is relevant
to, the licensing of the likely candidate
site for a geologic repository. The
identification of material that is within
the universe of "relevant to or likely to
lead to the discovery of information that
is relevant to, the licensing of the likely
candidate site for a geologic repository"
will be determined by the topical
guidelines set forth later in this
Supplementary Information. it is also
the Conmmission's intent to issue these
topical guidelines as an NRC Regulatory
Guide. The Commission expects all LSS
participants to make a good faith effort
to identify the documentary material
within the scope of proposed
However, a rule of reason must be
applied to LSS participant's
obligation to identify all documentary
material within the scope of the topical
guidelines. For example, DOE will not
be expected to make an exhaustive
search of its archival material that
conceivably might be within the topical
guidelines but has not been reviewed or
consulted in any way in connection with
DOE's work on its license application. It
is also antcipated that the LSS
Advisory Review Panel established
pursuant to proposed 1 2.1011(e). in
evaluating the implementation of the
LSS may make occasional
recommendations to the Commission on
whether particular categories of
documentary material (e.g., those limited
by date or subject) should still be
included within the topical guidelines.

Although the topical guidelines will
guide the selection of relevant
information for entry into the LSS. they
will not be used for the purpose of
determining the scope of contentions
that can be offered in the HLW
proceeding under proposed 1 2.1014. The
scope of contentions will be governed
by the Commission's authority under
relevant statutes and regulations.

Proposed (d) specifies that
Subpart not intended to affect any
independent right of a potential party
interested governmental participant or
party to receive information or
documents. These independent rights
consist of statutory rights under such
statutes as the Freedom of Information
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Act (FOLA) or the Nuclear Waste Policy
Act. as amended or rights derived from
grant requirements such as those
between DOE and the State of Nevada

Section 2.1003 Submission of Material
to the LSS

Proposed 21003 sets forth the
requirements for the submission of
documentary material by LSS
participants to the LSS Administrator
for entry into the LSS. LSS participants,
excluding DOE and NRC must submit
an ASCII file, a bibliographic header.
and an image for all documents
generated by the LSS participant or its
contractor after the LSS participant
gains access to the LSS pursuant to
either proposed 2.1008 or proposed

Submission of these documents
must be made reasonably
contemporaneous with their creation.
For documents generated or acquired
before the LSS participant gains access
to the LSS the LSS participant need
only submit a header and an image for
each document. The LSS Administrator
will be responsible for entering these
documents into the LSS in searchable
full text DOE and NRC the generators
of the largest volumes of documentary
material, will be responsible for
submitting to the LSS Administrator
ASCII files, bibliographic headers and
images of documents within the scope of
the topical guidelines. The format
criteria for the submission and
acceptance of ASCII. images. and
headers will be initially established by
DOE in concert with the LSS Advisory
Committee established pursuant to
proposed to be later
supplemented as necessary by the LSS
Administrator in concert with the LSS
Advisory Review Panel.

The submission requirements of
proposed 2.1003 generally apply only
to final documents. e.g. a document
bearing the signature of an employee of
an LSS participant or its contractors.
However paragraphs (a) and (b) of
proposed 2.1003 also require the
submission of "circulated drafts" for
entry into the LSS A "circulated draft"
means a nonfinal document circulated
for supervisory concurrence or signature
and in which the original author or
others in the concurrence process have
non-concurred The intent of this
exception to the general rule on final
documents is to capture those
documents to which there has been an
unresolved objection by the author or
other person in the Internal management
review process (the concurrence
process) of an LSS participant or Its
contractor. In effect, the Commission
and the other government agencies who
are LSS participants are waiving their

deliberative process privilege for these
circulated drafts. The objection or non-
concurrence must be unresolved. Any
draft documents to which such a formal.
unresolved objection exists must be
submitted for entry into the LSS.
Although many of the LSS participants
or their contractors do not have the
same type of concurrence process as
DOE and NRC, the Commission expects
all LSS participants to make a good faith
effort to apply the intent of this
provision to their document approval
process.

This requirement applies regardless of
whether any final document ultimately
emerges from the LSS participant's
decision-making process. A
determination not to issue a final
document, or allowing a substantial
period of time to elapse with no action
being taken to Issue a final document.
shall be deemed to be the completion of
the decision-making process. If a
decision is made not to finalize a
document to which there has been an
objection the draft of that document
must be entered into the LSS after the
decislon-making process on the
document has been completed the
requirements of proposed do
not require a LSS participant to submit a
circulated draft to the LSS while the
internal decision-making process is
ongoing. In addition, under proposed

circulated drafts that are
subject to withholding under a privilege
or exception other than the deliberative
process privilege (e.g. attorney work
product), are not required to be
submitted for entry in searchable full
text to the LSS under proposed

As a general rule, all documentary
material is to be in the LSS in
searchable full text. However, the
proposed rule provides for exceptions to
this general rule Proposed
addresses graphic-oriented documentary
material that is not appropriate for entry
into the Licensing Support System in
searchable full text Graphic-oriented
documentary material is material that is
printed scripted handwritten, or
otherwise displayed in hard copy form
and is capable of being captured in
electronic image by a digital scanning
device. Graphic oriented material
includes raw data, computer runs,
computer programs and codes, field
notes, laboratory notes maps. and
photograph which have been printed
scripted, handwritten or otherwise
displayed in any hard copy form and
which, while capable of being captured
in electronic image by a digital scanning
device. may be captured and submitted
to the LSS Administrator in any form of
image, along with a bibliographic

header. Proposed also
addresses documentary material that is
not suitable for entry into the Licensing
Support System in either image or
searchable full text Such material shall
be described in the Licensing Support
System by a sufficiently descriptive
bibliographic header. The timeframe for
entry of graphic-oriented material, or
material that is not suitable for entry in
either image or searchable full text. will
be established pursuant to the access
protocols In proposed.
However in any case, this type of
documentary material must be entered
into the LSS after the principal
investigator decides that the data are in
a usable form including the completion
of quality assurance procedures. The
access protocol should ensure that any
collection or "package" of documentary
material, as the term is used in proposed

which relates to a study.
should be submitted reasonably
contemporaneous with the completion of
such a "package." including any quality
assurance that may be required.

Proposed sets forth categories
of documents that are to be completely
excluded from the LSS and proposed

sets forth the categories of
documents that may be withheld from
entry into the LSS on the basis of a
privilege or exception. The details of
these provisions will be discussed
below.

To ensure that progress is made in
designing, developing and loading the
LSS proposed provides for
evaluations of DOE compliance with the
requirements of proposed 2.1003 at six
month intervals. The DOE license
application cannot be docketed under
Subpart thus losing the benefits of
Subpart unless the LSS Administrator
certifies at least six months before the
license application is submitted that
DOE is in substantial compliance with
the provisions of the Subpart. Although
proposed requires the
certification decision six months before
submission of the DOE license
application the Commission anticipates
that the LSS participants wil have
access to the LSS well before the license
application is submitted. The LSS
Administrator's decision on DOE
compliance may be reviewed by the Pre-
License Application Licensing Board
established pursuant to proposed

If the Board receives a properly
filed petition. Under proposed

LSS
participants are required to submit any
documentary material generated or
acquired before the LSS participant is
given access to the LSS ("backlog"), no
later than six months before the license
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application for the repository is
submitted. However, the Commission
encourages LSS participants to submit
this material for entry as soon as
possible after they have been given
access to the LSS.

In the event that the LSS
Administrator cannot certify DOE
compliance with Subpart . DOE may
either postpone the filing of the
application until compliance is certified.
or can file the license application for
docketing under 10 CFR Part 2. Subpart

In the latter event the Commission
would note that it will be unlikely to
meet the three year NWPA timeframe
for a decision on the issuance of a
construction authorization. in the event
of a contested adjudicatory proceeding
Although DOE may ultimately come into
compliance with the provisions of
Subpart I at some point after the license
application has been docketed under
Subpart G the Commission may still not
be able to certify that the statutory
timeframe will be met. However
proposed I 2.1003(h)(3)(ii) does
authorize the Commission to specify the
extent to which Subpart will apply if
DOE later comes into compliance. The
Commission is optimistic that the
effective Implementation of the rule
proposed in this notice will allow the
Commission to meet the schedule set
forth in section 114(d) of the NWPA.
Section 2.1l4 Amendments and
Additions

This section provides for the addition
to and amendment of records
submitted by the LSS participants. The
submitter has sixty days to verify
whether a document has been entered
correctly in the pre-license application
phase. and five days to verify correct
entry after the license application has
been submitted. Any errors in entry
discovered during the sixty and five day
periods may be corrected by the
submitter. After the time period for
verification has run. any errors may not
be corrected by revising the original
document. Rather the submitter must
submit a corrected version to the LSS
Administrator, with a separate
bibliographic header. Both the
bibliographic header for the revised
document and the original document
must note that two versions of the
document are in the LSS.

Proposed 2.1004 also addresses the
issue of updates of documents that are
already in the LSS. Updated pages must
be submitted to the LSS Administrator
for entry as a separate document with a
separate bibliographic header. The
bibliographic header of the original
document must specify that an update is
available. All the pages in a particular

update will be entered as a single
document.

Proposed 2.1004(e) requires that any
document that has been incorrectly
excluded from the LSS must be
submitted to the LSS Administrator for
entry within two days of its
identification by the LSS participant
who is responsible for the submission of
the document.

Section 2.1005 Exclusions
Proposed 1 2.1005 establishes several

categories of documents that do not
have to be entered into the LSS, either
under the requirements of proposed

2.1003 or under the derivative
discovery requirements of proposed

2.1019. These exclusions include
documents typically referred to as
official notice material reference books
and text books: administrative materials
such as general distribution cover
memoranda budget finance personnel.
and procurement materials: press
clippings and press releases: junk mail
and classified material. The scope of
work on a procurement related to
repository siting. construction, or
operation. or the transportation of spent
nuclear or high-level waste is not within
the scope of these exclusions.

Section 2.1006 Privilege
The submission of documents to the

LSS is subject to the traditional
privileges from discovery recognized In
NRC adjudicatory proceedings, as well
as all the exceptions from disclosure
contained in 10 CFR 2.790 of the
Commission's regulations. These
privileges and exceptions include the
attomey-client privilege, the attorney
work product privilege the
government's deliberative process
exemption, protection for privileged or
confidential commercial or financial
information and the protection of
safeguards information. The Pre-License
Application Licensing Board, pursuant
to 2.1010(b). will rule on any claims of
withholding based on these privileges or
exceptions. As in any NRC adjudicatory
proceeding. the Board may rule that the
release of privileged or excepted
material is necessary to a proper
decision in the proceeding. or may order
the disclosure of a document under a
protective order. Proposed
extends the deliberative process
privilege normally available to federal
government agencies to state and local
governments and Indian Tribes.
Safeguards information is to be
protected under the provisions of 10
CFR 73.21. Subpart I of 10 CFR Part 2
will govern the protection and
disclosure of any Restricted Data and
National Security Information during the

proceeding. The existence of any
material of this type should be identified
to the Licensing Board and the parties
pursuant to 10 CFR 2.907 and is not
subject to the requirements of proposed
I 2.1003. Accordingly. no headers need
be submitted for Subpart I information.

Section 2.1007 Access

Proposed 1 2.1007 establishes the
provisions for access to the LSS by the
public and by LSS participants. In terms
of public access, the NRC and DOE will
provide public access terminals at their
respective Public Document Rooms at
headquarters in Washington DC, at
NRC regional offices. and at various
locations in the vicinity of the likely
candidate site for the repository. In the
pre-license application phase, access to
the LSS through these public access
terminals will consist of full text search
capability of the full headers for
documents in the LSS. The NRC and
DOE Public Document Rooms will
provide access consistent with current
practice, to the paper copy of microfiche
of the documents of that agency before
access to the LSS is available (currently
projected for January 1991). Once the
LSS is operational. public access to the
LSS headers will be available within the
same timeframe that the headers and
LSS documents are available to LSS
participants. In addition. copies of
specific DOE or NRC documents may be
requested under the procedures of the
agencies Public Document Rooms and
the FOIA regulations of the NRC. 10
CFR Part 9. or DOE. 10 CFR Part 1004.
These regulations provide for a ten day
response time to requests. 10 CFR 9.25(e)
and 10 CFR 1004.5(d)(1). and the waiver
of copying fees to qualified persons. 10
CFR 9.39 and 10 CFR 1004.9(a). Public
access to the full text of all documents
in the LSS. except for documents
withheld from disclosure under
proposed I 2-1006. shall be provided
after the notice of hearing is issued for
the HLW licensing proceeding. DOE and
NRC will ensure that adequate terminal
access facilities are provided at the
public document rooms.

Remote access to the LSS from
individual computer facilities will be
available to LSS participants both
during the pre-license application phase
and after the notice of hearing has been
issued. The cost of the computer facility
and the telephone connect charge must
be borne by the LSS participant.
However, they will not be assessed a
central processing unit (CPU) charge for
access to the LSS. I.SS participants will
be able to file an electronic request for
paper copies of LSS documents from
their individual computer facilities. and
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also will be able to file an electronic
request for a fee waiver when
requesting paper copies of documents in
the LSS. This waiver is currently
available to qualified persons or groups
seeking a fee waiver for copies of NRC
documents who submit a written request
to the Commission under the
Commission's Freedom of Information
Act (FOIA) regulations in 10 CFR Part 9.
The criteria in 10 CFR 9.39 would be
used to determine if the requestor
should be granted a fee waiver.
Proposed (4) would authorize
the Commission to grant a generic fee
waiver to a qualifying LSS participant
after the initial request for a fee waiver
has been made.

Documents in the LSS will not be
considered NRC agency records solely
by virtue of the NRC being the LSS
Administrator. However. any of those
documents that were generated by or
submitted to the NRC as part of the
NRC's licensing responsibility for the
repository will be NRC agency records.
As noted above documents considered
agency records may be requested under
a FOIA request to the NRC. Similarly,
DOE records may be requested from
DOE under a FOIA request. and the
records of any other governmental entity
that may be obligated to provide
documents by virtue of a freedom of
information statute (e.g.. a State agency)
may be requested. It is anticipated that
the public availability of headers for
LSS documents will facilitate freedom of
information requests and responses.

Section 2.1008 Potential Parties
Proposed 2.1008 establishes the

procedures for a person becoming a
potential party during the pre-license
application phase, thereby gaining
access to the LSS during this period.
Upon a petition from an interested
person. the Pre License Application
Licensing Board, established pursuant to
proposed 2.1010. will determine in
accordance with proposed
the person meets the criteria in
proposed 2.100(b). These criteria
consist of the factors for determining
intervention status under proposed

2.1014(c) or the criteria in 10 CFR 2.715
for interested governmental
participation. both as evaluated in
reference to the topical guidelines set
forth below.

A grant of access to the LSS pursuant
to proposed 2.1008 before an
application is filed does not carry a
presumption that a potential party will
be admitted as a party after an
application is filed under 2.1014 or as
an interested governmental participant
under 10 CFR 2.715. However the
Hearing Licensing Board will consider

this as one factor in ruling on petitions
for intervention under proposed

2.1014(c). An LSS participant's access
to the LSS obligates it to comply with
the rergulations in Subpart including
compliance with all orders of the Pre-
License Application Licensing Board.

Section 2.1009 Procedures
Proposed specifies the

procedures each LSS participant must
follow to ensure implementation of the
requirements in Subpart including
establishing procedures to ensure that
documentary material is identified and
submitted for entry into the LSS. Each
LSS participant must Identify a specific
individual as the LSS point-of-contact.
This individual must certify, at six
month intervals that all documentary
material for which the LSS participant is
responsible under this subpart has been
Identified and submitted to the LSS.

Section 2.1010 Pre-LicenseApplication
Licensing Board

Proposed 2.1010 establishes an NRC
Pre-License Application Licensing Board
to rule on requests for access to the LSS
during the pre-license application phase.
and to resolve disputes over the entry of
documents and the development and
implementation of the LSS by DOE and
the LSS Administrator. The Board will
be appointed six months before access
to the LSS is scheduled to become
available. The Board possesses the
same general powers as other NRC
Licensing Boards possess under 10 CFR
2.718 and 10 CFR 2.721(d). In order to
gain access to the LSS during the pre-
license application phase, an LSS
participant must agree to comply with
all orders of the Pre-License Application
Licensing Board and all LSS regulations.

Section 21011 LSS management and
Administration

Proposed 2.1011 establishes an LSS
Administrator who will be responsible
for managing. operating, and
maintaining the LSS. Because the LSS
will contain in electronic form, the
documentary material constituting the
Commission's docket and official record
for the repository licensing proceeding,
and because use of the LSS will be an
integral part of the Commission's
adjudicatory hearing on the license
application, the NRC will serve as the
LSS Administrator. The LSS
Administrator is to be appointed sixty
days after the effective date of the final
LSS rule. In order to avoid any conflict-
of interest problems, the LSS
Administrator cannot be any person or
organizational unit that either
represents the U.S. Nuclear Regulatory
Commission staff as a party to the high.

level waste licensing proceeding or a
part of the management chain reporting
to the Director of the Office of Nuclear
Material Safety and Safeguards. On a
related issue, with the exception of the
Commission In its role as LSS
Administrator (see the definition of
"LSS Administrator" in proposed
9 2.1001). the LSS cannot reside in any
computer system that is controlled by
any LSS participant, including its
contractors, and cannot be physically
located on the premises of any LSS
participant or its contractors.

The LSS is to be designed and
developed by DOE consistent with the
requirements in Subpart . This
responsibility includes all procurement
of hardware and software. However, the
design and development of the LSS by
DOE must be undertaken in consultation
with the LSS Administrator. After the
LSS has been designed and becomes
operational, all redesign and
procurement by DOE must be with the
concurrence of the LSS Administrator.

Proposed 2.101 (e) provides for the
establishment of an LSS Advisory
Review Panel, which will be chartered
under the Federal Advisory Committee
Act. to advise DOE on the design and
development of the LSS. and to advise
the LSS Administrator on the
implementation of the LSS. The LSS
Administrator appoints the members of
the Advisory Review Panel from
members of the Licensing Support
System Advisory Committee established
pursuant to proposed 2.1011(el(2)
within sixty days after the LSS
Administrator has been designated. The
Licensing Support System Advisory
Committee will be composed of the
State of Nevada. the coalition of
affected units of local government in
Nevada that served on the negotiating
committee, DOE NRC. the National
Congress of American Indians. the
coalition of national environmental
groups that served on the negotiating
committee. and other members as the
Commission may from time to time
designate. Because DOE is now in the
process of designing the LSS. the
Advisory Review Panel is not yet
available to provide advice end
recommendations to DOE. In the interim
period between publication of the
proposed rule and appointment of the
Advisory Panel by the LSS
Administrator, the LSS Advisory
Committee will perform the functions of
the Advisory Review Panel set forth in
proposed

It is anticipated that the DOE and
NRC will enter into a Memorandum of
Understanding (MOU), consistent with
the requirements of the proposed rule.
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on the design and development of the
LSS.

Proposed (d) sets forth the
responsibilities of the LSS Administrator
including providing the necessary
personnel, materials, and services for
the operation and maintenance of the
LSS. and entering the documentary
material submitted pursuant to proposed

in searchable full text, as
appropriate.

Section 2.1012 Compliance
Proposed 2.1012 established

provisions to ensure compliance with
the requirements of Subpart
particularly the document submission
requirements of proposed 2.1003. DOE
may not submit the license application
for docketing under Subpart unless the
LSS Administrator certifies that DOE is
in substantial and timely compliance
with proposed In addition
under proposed b)(1) no person
may be granted party or interested
governmental participant status in the
hearing if it is not in substantial and
timely compliance with the requirements
of proposed 2.1003. A person who is
not In substantial and timely compliance
at the time specified for the submission
of petions to intervene or to become an
interested governmental participant,
may later come into compliance and be
admitted to the hearing, assuming they
meet all the other requirements in
proposed 2.1014 or 10 CFR 2.715(c) for
admission. However, persons admitted
to the hearing under this provision must
take the proceeding as they find it. The
Hearing Licensing Board will not
entertain any requests from such a
person to delay the proceeding in order
for that person to compensate for time
missed In the hearing. Proposed

provides for the termination
or suspension of an LSS participant's
access rights If it is in noncompliance
with any applicable order of the Pre-
License Application Licensing Board or
the Hearing Licensing Board. However.
any loss of access under this section
does not relieve an LSS participant of its
responsibilities in connection with the
service of pleadings under proposed
I 2.1013 of this subpart.

Section 2.1013 Use of LSS During
Adjudicatory Proceeding

Proposed 1013 established
procedures for the electronic submission
of pleadings during the hearing or
during the pre-license application phase
for practice before the Pre-License
Application Licensing Board under
proposed for the electronic
transmission of Board and Commission
issuances and orders as well as for on
line access to the LSS during the

hearing. Under proposed 2.1013(a) the
Secretary of the Commission maintains
the official docket pursuant to the
reqirements of 10 CFR 2.702. In this
regard each potential party party or
interested governmental participant
must submit a signed paper copy of each
electronic adjudicatory filing to the
Secretary. The proposed rule gives the
Secretary the flexibility to establish the
official docket in either hard copy or
electronic form depending on the details
of LSS design and the records
management requirements of the
Federal Archives. Absent good cause.
all exhibits tendered during the hearing
must have already been entered into the
LSS prior to the commencement of that
portion of the hearing where the exhibit
is to be offered.
Section 2.1014 Intervention

Proposed 1 2.1014 established the
standards for intervention in the HLW
proceeding. Proposed I 2,1014
incorporates several of the provisions
currently in the 10 CFR 2.714 general
standards for Intervention. Accordingly,
any provisions of proposed 2.1014 that
remain unchanged from the 10 CFR 2.714
provisions are to be interpreted
according to the existing practice.
Proposed 1 2.1014(s) requires petitions
for intervention and proposed
contentions to be filed at the same time
as well as petitions to participate under
I 2.7151c)both within thirty days after
the notice of hearing. In addition to the
factors now in 10 CFR 2.714(a)(2).
proposed 2.1014(a)(2) requires the
petition to reference with particularity
the specific documentary material, or
absence thereof, that provides the basis
for the contention and the specific
regulatory or statutory requirement to
which the contention is relevent This
codifies existing Commission practice in
regard to contentions.

Proposed 2.1014(a)4) allows the
adding or amending of contentions,
including contentions based on the NRC
Staff Safety Evaluation Report (SER).
Contentions added or amended before
the issuance of the SER will be
evaluated according to the factors for
nontimely filings in proposed
I 2.1014(a)[1). Contentions based on
Information or issues raised in the SER
must be made within forty days after the
issuance of the SER and will be
evaluated according to the factors in
I 2.10l4(a)(1). The SER is to be issued
within eighteen months after the license
application Is docketed. Any petitions to
amend or add contentions made more
than forty days after the issuance of the
SER, in addition to the factors for
nontimely filing in proposed
I 2.1014(a)(1). must include a showing

that the contention involves a significant
safety or environmental issue or raises a
material issue related to the
performance evaluation anticipated by
10 CFR 60.112 or 10 CFR 63.1133 In this
context, "material" may involve items
that are material to demonstrating
compliance with 60.112 or 113 but
which in and of themselves may not
constitute a significant safety or
environmental issue.

Although proposed
places some added restrictions on the
amending or adding of contentions
compared to 10 CFR 2.714. the
Commission believes that the early
availability of documents through
access to the LSS will facilitate the
preparation of timely and better based
contentions at the outset of the
proceeding. as compared to the
traditional NRC licensing proceeding
where contentions must be prepared
without the benefit of prior discovery.

Proposed 2.1014(c) established the
standards for permitting intervention in
the HLW proceeding. Intervention is
permitted as a matter of right by an
affected unit of local government as
defined in section 2(31) of the NWPA or
by any affected Indian Tribe as defined
in 10 CFR Part of the Commission's
regulations. The State of Nevada, like
DOE or the NRC, is automatically a
party to the HLW proceeding, assuming
that a Nevada site is the subject of the
DOE license application. All other
petitions to intervene will be evaluated
according to the factors in proposed

2.1014(c)(1) through (4).

Section 2-1015 Appeals
Proposed 1015 sets forth the

procedures for appealing decisions of
the Pre-Licensa Application Board or of
the Hearing Licensing Board. Unlike the
existing appeals process, appeals from
certain types of interlocutory orders.
such an rulings on the admissibility of
contentions, must be filed within ten
days. rather than at the conclusion of
the proceeding.

Section 21016 Motions

Proposed 5 2.1016 established the
procedures for motions practice in the

HLW proceeding. The proposed rule
does not contain a provision similar to
10 CFR (d) In regard to oral
arguments on motions. However this
omission not intended to change
existing practice i.e. requests for oral
argument on substantive motions are
liberally granted. It is within the
discretion of the Board to allow
arguments on motions under 10 CFR
2.755.
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Section 2.1017 Computation of time

Proposed 2.1017 specifies the
computation of time for an act or an
event for the HLW licensing proceeding.
Because of the availability of the
electronic transmission of pleadings
through the LSS. one day instead of five
days is allowed for the transmission of
documents in response to the service of
a notice or other document. This will
save substantial time during the hearing.
The use of electronic transmission is
addressed in proposed 2.1013. If the
LSS is unavailable for more than four
access hours of any day that would
normally be counted in the computation
of the time for filing, that day will not be
counted in the computation or time.
However, this would not include periods
of LSS unavailability due to a
malfunction of the LSS participant's
equipment or to the operation of that
equipment.

Section 2.1018 Discovery

Proposed 1 2.1018 specifies the scope
and timing of discovery in the HLW
licensing proceeding. The LSS provides
the document discovery in the HLW
licensing proceeding. supplemented by
the derivative discovery in proposed
1 2.1019. Discovery is limited to access
to the documentary meterial in the LSS;
entry upon land for inspection and
access to raw data: oral depositions:
requests for admissions: and informal
requests for information. These informal
requests would be for the type of
information normally gathered through
the use of written interrogatories.
Therefore. the proposed rug does not
generally provide for the use of written
interrogatories or depositions upon
written questions. However. if the
informal discovery process does not
satisfy a request for information,
proposed 2.1018(a)f2) provides a
mechanism for the use of written
interrogatories or depositions upon
written questions, by order of a
Discovery Master appointed under
proposed 2.1018(g). If no Discovery
Master has been appointed, the Hearing

Licensing Board itself may consider
these petitions. Although informal
discovery may begin in the pre-license
application phase. an order compelling
discovery through written
interrogatories or through depositions on
written questions can be issued by the
Discovery Master or the Hearing
Licensing Board only after the license
application has been docketed.

The required showing of substnatial
need in regard to discovery for an LSS
participant's representatives in
proposed 2.1018(b)(2) does not incude
consultants to a LSS participant

unless the consultant's responsibilities
are to assist in preparation for litigation.

Proposed 2.1018(c) empowers the
Board to issue an order to protect a
party from abuse of the discovery
process. As noted earlier the objective
of the negotiated rulemaking is to
provide for the effective review of and
hearing on the DOE license application
within the three year time period
specified in section 114(d) of the NWPA.
Consistent with this objective. proposed

2.1018(c) includes criteria to prevent
abuse of the discovery process from
frustrating this objective. In ruling on
motions to protect a party from a
particular discovery request the Board
may consider any "undue delay" that
would result form the discovery request.
as well as the failure to respond to a
discovery request. Under this criterion,
the Board will review any motion for a
protective order from a particular
discovery request including a request
for a written deposition, to determine
whether the request creates the
potential for unresonably interfering
with meeting the three year schedule.
When a party or an interested
governmental participant reasonably
believes that the Board has not ruled In
acordance with this rule and Its
underlying policy. It may seek review
pursuant to directed certification under

2.718(i) of this part. The Commissin
itself may entertain such request and
will apply the criteria for granting
directed certification liberally. The
Hearing Licensing Board or Discovery
Master may also consider undue delay
as a basis for granting a petition for the
use of written interrogatories or
depositions on written questions under
proposed I 2.1018(a)(2).

In addition. proposed 1 2.1021 and
2.1022. on the first and second per-
hearing conferences respectively.
provide for the establishment of
discovery schedules by the Board. In
establishing these discovery schedules.
the Board must consider the objective of
meeting the three-year schedule
specified In the NWPA as well as the
early availability of Information made
possible by the Licensing Support
System. Furthermore, the Board should
exercise all due diligence to ensure that
discovery is completed within two years
of the notice of hearing. However. this
would not prevent the Board from
establishing a schedule that provided for
less than a continuous two-year period
of discovery, or determining whether
any discovery is necessary after the
second pre-hearing conference.

Proposed 9 2.1018(f) anticipates the
application of the traditional sanctions
by the Licensing Board for failure to

respond to a discovery request.
including the issuance of an order for a
response or answer to a discovery
request.

Section 2.1019 Depositions

Proposed 2.1019 provides for
discovery through the taking of
depositions. Proposed 2.1019 basically
follows the content of the general
deposition rule in 10 CFR 2.740a.
However proposed i) provides
for the derivative discovery of
documents during the deposition. This
provision establishes requirements for
the disclosure and entry into the LSS of
material in a deponent's possession that
would not be required to be initially
entered into the LSS under proposed

2.1003. This includes personal records,
travel vouchers, speeches preliminary
drafts and marginalia. "Preliminary
drafts" means any nonfinal document
that is not a circulated draft ie.. on
which no formal unresolved objection
or nonconcurrence has been made
"Marginalia means handwritten
printed or other types of notations
added to a document. excluding
underlining and highlighting

Section 2.1020 Entry Upon Landfor
Inspection

Proposed 2.1020 establishes the
procedures for parties to gain access to
the land or property in the possession or
control of another party or its contractor
for the purpose of inspection and access
to raw data. However, this provision
should not be construed as expanding
any of the rights contained in section
118 or section 118 of the NWPA. or any
other applicable statutory restrictions.
related to site investigation.

Section 2.1021 First Prehearing
Conference

Proposed 2.1021 establishes a first
pre-hearing conference in the HLW
proceeding. The first pre hearing
conference will identify the key issues in
the proceeding. and consider petitions
for itervention.

Section 2.1022 Second Prehearing
Conference

Proposed 2.1022 establishes a
second pre hearing conference in the
HLW licensing proceeding. The second
pre-hearing conference is to be held not
later than seventy days after the NRC
staff Safety Evaluation Report is issued.
The second pre-hearing conference will
consider new or amended cotentions.
stipulations and admissions of fact,
identification of witnesses, and the
setting of a hearing schedule.
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Section 2.1023 Immediate
Effectiveness

Proposed 2.1023 provides for an
immediate effectiveness review of the
Licensing Board's initial decision on the
issuance of a construction authorization.
The Commission's existing regulations
in 10 CFR 2.764 do not provide for An
immediate effectiveness review. Rather
10 CFR 2.764 requires a Commission
decision on the substantive merits of the
Licensing Board decision before a
construction authorization decision can
be final. Proposed 21023 would
authorized the Director of the NRC
Office of Nuclear Material Safety and
Safeguards to allow DOE to proceed
with construction, assuming a favorable
Licensing Board decision. if the
Commission did not suspend the
Licensing Board decision after its
supervisory immediate effectiveness
review or the Appeal Board did not stay
the effectiveness of the initial decision
under 10 CFR 2788. The Appeal Board
and the Commission would then
undertake a review of the substantive
merits of the initial Licensing Board
decision. Issuance of the construction
authorization under these circumstances
would be the event that tolls the time
period for determining whether the
NWPA three year time frame for the
decision on the construction
authorization had been satisfied.

Schedule

In order to assist the Hearing
Licensing Board in establishing a
schedule for the HLW proceeding that
will facilitate meeting the timeframe
specified in the NWPA for a
Commission decision on construction
authorization the Commission has
prepared the following model timeline.
This timeline is intended for general
guidance only, and is not intended to
suggest any predisposition by the
Commission on the merits of DOE's
future license application.
{COULD NOT BE CONVERTED TO SEARCHABLE TEXT}

material that should be submitted by
LSS participants for entry into the LSS
under proposed The topical
guidelines will also be used by the Pre-
License Application Licensing Board for
evaluating petitions for access to the
LSS during the pre-license application
phase under proposed

I. Categories of Documents
-Technical reports and analyses

including those developed by
contractors

QA/QC records including
qualification and training records
External correspondence

Internal memoranda
-Meeting minutes including DOE/NRC

meetings, Commission meetings
Drafts (i.e. those submitted for

decision beyond the first level of
management or similar criterion)

-Congressional Q's & A's
-"Regulatory" documents related to

HLW site selection and licensing.
such air

-Draft and final environmental
assessments

-Site characterization plans
-Site characterization study plans
-Site characterization progress

reports
-Issue resolution reports
-Rulemakings
-Public and agency comments on

documents
-Response to public comments
-Environmental Impact Statement,



Federal Register / Vol. 53. No. 213 / Thursday. November 3, 1988 / Proposed Rules

Comment Response Document and
related references

-License Application (LA), LA data
base, and related references

-Topical reports data, and data
analysis

-Recommendation Report to
President

-Notice of Disapproval if submitted

II. General Topics
1. Any document pertaining to the

location and potential of valuable
natural resources, hydrology.
geophysics, tectonics including
volcanism). geomorphology. seismic
activity, atomic energy defense
activities, proximity to water supplies,
proximity to populations, the effect upon
the rights of users of water, proximity to
components of the National Park
System. the National Wildlife Refuge
System. the National Wildlife and
Scenic River System, the National
Wilderness Preservation System, or
National Forest Lands, proximity to sites
where high-level radioactive waste end
spent nuclear fuel is generated or
temporarily stored, spent fuel and
nuclear waste transportation safety
factors involved in moving spent fuel or
nuclear waste to a repository, the cost
and impact of transporting spent fuel
and nuclear waste to a repository site.
the advantages of regional distribution
in siting of repositories. and various
geologic media in which sites for
repositories may be located.

2. Any document related to repository
design. siting, construction, or operation.
or the transportation of spent nuclear
fuel and high-level nuclear waste, not
categorized as an "excluded document",
generated by or in the possession of any
contractor of the Department of Energy.
the Nuclear Regulatory Commission or
any other party to the HLW licensing
proceeding.

3. All documents related to the
physical attributes of the Basin and
Range Province of the continental
United States.

4. Any document listing and/or
considering any site or location other
than Yuca Mountain as a possible
location for a high-level nuclear waste
repository, or any alternative technology
to deep geologic disposal.

5. Any document analyzing the effect
of the development of a repository at
Yucca Mountain on the rights of users of
water in the Armagosa ground-water
basin in Nevada.

8. Any document analyzing the health
and safety implications to the people
and environment of the transportation of
spent fuel between locations where
spent fuel is generated or stored and
Yucca Mountain Nevada or any other

site nominated for repository
characterization on May 28 1988
including, but not limited to:

a. Any analysis of possible human
error in the manufacture of spent fuel
casks:

b. Any analysis of the actual
population density along all of any
specific projected routes of travel

c. Any analysis of releases from any
actual radioactive material
transportation incidents;

d. Any analysis of the emergency
response time in any actual radioactive
materials transportation incident;

e. Any actual accident data on any
specific projected routes of travel;

f. Any calculations or protections of
the probabilities of accidents on any
specific projected routes of travel;

g. Any data on the physical properties
or containment capabilities of spent fuel
casks which have been used or which
are projected to be used at any
hypothetical or actual projected
repository;K. Any analysis of modeling of the
containment capabilities of spent fuel
casks under a stress scenario

I. any analysis or comparison of spent
fuel casks projected to be used against
the spent fuel cask certification
standards of the Nuclear Regulatory
Commissions

1. Any analysis of the containment
capabilities of spent fuel casks
containing spent fuel which has been
burned up over an extended period

7. Any document analyzing or
con. Yucca Mountain Nevada,
with any other site in the same
geohydrologic setting

& Any document relating to potential
Interference or incompatiblity between
a Yucca Mountain Nevada high-level
nuclear waste repository and atomic
energy defense activities at the Nevada
Test Site and Nellis Airforce base

9. Any document related to the land
status, use or ownership of Yacca
Mountain Nevada

10. Any document considering or
analyzing the attributes or detriments of
any engineered barrier upon the
radionuclide isolation capability of
Yucca Mountain Nevada. or any other
site considered.

11 Any document evaluating the
effect of extended fuel burn-up on Yucca
Mountain, Nevada's adequacy as a
repository site for disposal of spent fuel
or upon the design of any such
theoretical repository.

12. Any document analyzing or
investigating the potential for discharge
of radionuclides into the Death Valley
National Monument.

13. Any document analyzing the
recharge of the underlying saturated

zone or the hydroconductivity of the
unsaturated zone at Yucca Mountain.

14. Any document containing any
or analysis of volcanism in the geologic
setting of which Yucca Mountain is a
part.

15. Any document containing any data
or analysis of tectonic events at Yucca
Mountain. or pertaining to the tectonic
framework of the Yucca Mountain area
or any document containing any data or
analysis of faults with or without
surface expression in the area of Yucca
Mountain.

15. Any document containing
instructions or other limitations on the
scope of work to be performed by
Department of Energy personnel or
contractors personnel.

17. Any document pertaining to
prevention or control of human intrusion
at the Yucca Mountain site.

111. Specific Topics
1. The Site
A. Location. General Appearance and

Terrain Present Use
B. Geologic Conditions
I. Stratigraphy and volcanic history of the

Yucca Mountain area
a. Caldera evolution and genesis of ash

flows
b. Timber Mountain Tuff
c. Paintbrush Tuff
d. Tuffaceous beds of Calico Hills
e. Crater Flat Tuff
f. Older tuffs
S. sedimentary units
h. bassalts

2 Structure
3. Seismicity
4. Energy and mineral resources

. Energy resources
b. Metals
c. Nonmetals

5. Paleontology
& Mineralology
7. Geomorphology
8 Tectonics

a. Faulting
b. Stress
c. Uplift/subaidence
d. Volcanism

C Hydrologic Conditions
. Surface water

Ground water
a, Ground water movement
b. Ground water quality

3. Present and projected water use in the area
4. Groundwater resources
5. Clamatology

Meterology
D. Geochemistry
1. Rock chemistry of the overlying and

underlying host units
Water chemistry of or
Saturated zones

3. Alteration
4 Retardation and transport
E Environmental Setting
I Land use

a Federal use
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Conclusions

Transportation

A. Regulations Related to Safeguards
1. Safeguards
2. Conclusion
B. Packagings
1. Packaging design testing and analysis
2 Types of packaging

a. Spent fuel
b. Casks for defense high-level waste and

West Valley high-level waste
c. Casks for use from an MRS to the

repository
3. Possible future developments

a. Mode-specific regulations
b. Overweight truck casks
c. Rod consolidation
d. Advanced handling concepts
a. Combination storage/shipping casks

C. Potential Hazards of Transportation
1. Potential consequences to an Individual

exposed to a maximum extent
a. Normal transport
b. Accidents

2. Potential consequences to a large
population from very severe transportation
accidents

3. Risk assessment
a. Outline of method for estimating

population risks
b. Computational models and methods for

population risks
c. Changes to the analytical models and

methods for population risks
d. Transportation scenarios evaluated for

risk analysis
a. Assumnption about wastes
f. Operational considerations for use in risk

analysis
g. Values for factors needed to calculate

population risks
h. Results of population risk analyses
1. Uncertainties

4. Risks associated with defective cask
construction. lack of quality assurance.
inadequate maintenance and human error

D. Cost Analysis
1. Outline method
2. Assumptions
3. Models
4. Cost estimates
S. Limitations of results
E. Barge Transport to Repositories
F. Effect of a Monitored Retrievable Storage

Facility on Transportation Estimates
C. Effect of At-Reactor Rod Consolidation on

Transportation Estimates
Criteria for Applying Transportation

Guideline
1. Doe Responsibilities for Transportation

Safety
1. Prenotification
2. Emergency response
3. Insurance coverage for transportation

accidents
M Modal Mix

1. Train shipments
a. Ordinary
b. Dedicated

2 Truck shipments
b. Legal weight
b. Overweight

Environmental Impact Categorical
Exclusion

The NRC has determined that this
proposed rule is the type of action
described in categorical exclusion 10
CFR 5112(c)(1) Therefore neither an
environmental impact statement nor an
environmental assessment has been
prepared for this proposed rule.

Paperwork Reduction Act Statement

This proposed rule does not contain
information collection requirements that
are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 el seq.).

Regulatory Analysis

The DOE analysis of the costs and
benefits of the LSS (U.S. Department of
Energy. "Licensing Support System
Benefit-Cost Analysis" July, 1988) and
companion DOE reports ("Preliminary
Needs Analysis:" "Preliminary Data
Scope Analysis:" and "Conceptual
Design Analysis") are available ior
Inspection in the NRC Public Document
Room. L Street NW. Washington.
DC. Single copies may be obtained from
Francis X Cameron. Office of General
Counsel U.S. Nuclear Regulatory
Commission. Washington DC, 20535
Telephone: (301)492-1823.

Regulatory Flexibility Analysis

In accordance with the Regulatory
Flexibility Act of 1980, (5 U.S.C. 005
the Commission certifies that this rule
will not if promulgated, have a
significant economic impact on a
substantial number of small entities. The
proposed rule affects participants in the
Commission's HLW licensing
proceeding. The substantial majority of
these participants do not fall within the
scope of the definition of "small
entities set forth in the Regulatory
Flexibility Act or the Small Business
Size Standards set out in regulations
issued by the Small Business
Administration at 13 CFR Part 121.

Backfit Analysis

The NRC has determined that the
backfit rule, 10 CFR 50.109. does not
apply to this proposed rule and.
therefore, that a backfit analysis is not
required for this proposed rule because
these amendments do not Involve any
provisions which would impose backfits
as defined in 10 CFR 50.109{a)(1).

List of Subjects in 10 CFR Part 2

Administrative practice and
procedure Antitrust Byproduct
material. Classified information,
Environmental protection Nuclear
materials Nuclear power plants and
reactors Penalty Sex discrimination.

Source material. Special nuclear
material. Waste treatment and disposal.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954. as amended.
the Energy Reorganization Act of 1974.
as amended, and 5 U.S.C. 552 and 553.
the NRC is proposing to adopt the
following amendments to 10 CFR Part 2

PART 2-RULES OF PRACTICE FOR
DOMESTIC UCENSING PROCEEDINGS

1. The authority citation for Part 2
continues to read as follows:

{COULD NOT BE CONVERTED TO SEARCHABLE TEXT}
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repository operations area are set forth
in subpart of this part

3 A new paragraph (i) is added to
5 2.714 to read as follows:

5 2.714 Intervention.
(i) The provisions of this section do

not apply to license applications
docketed under Subpart J of this part

4. In 1 2.722. paragraph (a)(4) is added
to read as follows:

5 2.722 Special assistants to the presiding
officer.

(4] Discovery Master to rule on the
matters specified in 2.1018(a)[2) of this
part.

5. In 5 2.743, paragraph (f) is revised to
read as follows:

743 Evidence.

(1) Exhibits A written exhibit will not
be received in evidence unless the
original and two copies are offered and
a copy is furnished to each party, or the
parties have been previously furnished
with copies or the presiding officer
directs otherwise. The presiding officer
may permit a party to replace with a
true copy an original document admitted
in evidence. Exhibits in the proceeding
on an application for a license to receive
and possess high-level radioactive
waste at a geologic repository
operations area are governed by

2.1013 of this part.
{COULD NOT BE CONVERTED TO SEARCHABLE TEXT}
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provisions of and
(iv) of this subpart

"Personal record" means a document
in the possession of an individual
associated with a party, interested
governmental participant or potential
party that was not required to be
created or retained by the party.
interested governmental participant. or
potential party and can be retained or
discarded at the possessor's sole
discretion. or documents of a personal
nature that are not associated with any
business of the party interested
governmental participant, or potential
party.

"Potential party" means any person
who during the period before the
issuance of the first pre-hearing
conference order under 2.1021(d) of
this subpart is granted access to the
Licensing Support System and who
consents to comply With the regulations
set forth in Subpart of this part
including the authority of the Pre-
License Application Licensing Board
established pursuant to 1 2.1010 of this
subpart.

"Pre-license application phase" means
the time period before the license
application to receive and possess high-
level radioactive waste at a geologic
repository operations area is docketed
under I 2.101(f)(3] of this part.

"Preliminary draft" means any
nonfinal document that is not a
circulated draft.

"Searchable full text" means the
electronic Indexed entry of a document
in ASCII into the Licensing Support
System that allows the identification of
specific words or groups of words
within a text file.

High-Level Waste
Support System.

(a) She Licensing Support System Is
an electronic information management
system containing the documentary
material of the DOE and its contractors,
and the documentary material of all
other parties interested governmental
participants and potential parties and
their contractors. Access to the
Licensing Support System by the parties,
interested governmental participants.
and potential parties provides the
document discovery In the proceeding.
The Licensing Support System provides
for the electronic transmission of filings
by the parties during the high-level
waste proceeding, and orders and
decisions of the Commission a
Commission adjudicatory boards related
to the proceeding.

(b) The Licensing Support shall
include documentary material not
privileged under 2.1006 or excluded
under 1005 of this subpart

(c) The participation of the host State
in the Licensing Support System during
the pre-license application phase shall
not have any affect on the State's
exercise of its disapproval rights under
section of the Nuclear Waste
Policy Act, as amended, 42 U.S.C

(d] This subpart shall not affect any
independent right of a potential party.
Interested governmental participant or
party to receive information.

2.1003 Submission of material to the
LSS

(a) Subject to the exclusions in
i 2.1005 of this subpart and paragraphs
(c) and (d) of this section, each potential
party, interested governmental
participant or party, with the exception
of the DOE and the NRC, shall submit to
the LSS Administrator-

(1) Subject to paragrasph of this
section an ASCII file an image, and a
bibliographic header reasonably
contemporaneous with its creation or
acquisition, for all documentary material
(including circulated drafts but
excluding preliminary drafts) generated
by. or at the direction of, or acquired by.
a potential party interested
governmental participant. or party after
the date an which such potential party,
interested governmental participant or
party is given access to the Licensing
Support System.

(2) An Image. bibliographic header,
and, if available. an ASCII file no later
than six months before the license
application is submitted under of
this chapter for all documentary
material including circulated drafts but
excluding preliminary drafts generated
by. or at the direction of or acquired by
a potential party interested
governmental participant or party, on or
before the date on which such potential
party. interested governmental
participant or party was given access to
the Licensing Support System.

(3) An image and bibliographic header
for documentary material included
under paragraphs of this section
that were acquired from a person that is
not a potential party, party, or interested
governmental participant.

(b) Subject to the exclusions in
2.1005 of this subpart, and subject to

paragraphs (c) and (d) of this section.
the DOE and the NRC shall submit to
the LSS Administrator-

(1) An ASCII file an image. and a
bibliographic header, reasonably
contemporaneous with Its creation or
acquisition, for all documentary material
(including circulated drafts but
excluding preliminary drafts) generated
by. or at the direction of, or acquired by
the DOE or the NRC after the date on

which the Licensing Support System Is
available for access.

(2) An ASCII file, an image. and a
bibliographic header no later than six
months before the license application is
submitted under of this chapter
for all documentary material (including
circulated drafts but excluding
preliminary drafts) generated by or at
the direction of, or acquired by the DOE
or the NRC on or before the date on
which the Licensing Support System is
available for access.

(c)(1) Each potential party interested
governmental participant. or party shall
submit, subject to the claims of privilege
in i 2.1006. an image and a bibliographic
header, in a time frame to be established
by the access protocols under

of this subpart for all
graphic oriented documentary material.
Graphic oriented documentary material
includes, raw data computer runs.
computer programs and codes field
notes laboratory notes maps diagrams
and photographs which have been
printed scripted. hand written or
otherwise displayed in any hard copy
form and which while capable of being
captured in electronic image by a digital
scanning device, may be captured and
submitted to the LSS Administrator in
any form of image. Text embedded
within these documents need not be
separately entered in searchable full
text. Such graphic-oriented documents
may include: Calibration procedures.
logs guidelines data and discrepancies:
gauge meter and computer settings:
probe locations: logging intervals and
rates: data logs in whatever form
captured: test data sheets: equations
and sampling rates; sensor data and
procedures data descriptions: field and
laboratory notebooks analog computer,
meter other device printouts: digital
computer print-outs photographs
graphs, plots strip charts sketches:
descriptive material related to the
information above.

(2) Each potential party, interested
governmental participant or party, in a
time frame to be established by the
access protocols under of
this subpart shall submit subject to the
claims of privilege in 2.1006. only a
bibliographic header for each item of
documentary material that is not
suitable for entry into the Licensing
Support System in image or searchable
full text. The header shall include all
required fields and shall sufficiently
describe the information and references
to related information and access
protocols. Whenever any documentary
material is transferred to some other
media, a new header shall be supplied.
Any documentary material for which a
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header only has been supplied to the
system shall be made available to any
other party. potential party or interested
governmental participant through the
access protocols determined by the LSS
administrator under 2.101(dl(10) or
through entry upon land for inspection
and other purposes pursuant to 2.1020.

(3) Whenever documentary material
described in paragraphs (c)fl) or (c)(2)
of this section has been collected or
used in conjunction with other such
information to analyze. critique support
or justify any particular technical or
scientific conclusion or relates to other
documentary material as part of the
same scope of technical work or
investigation, then an appropriate
bibliographic header shall be submitted
for a table of contents describing that
package of information. and
documentary material contained within
that package shall be named and
identified

(d) Each potential party. interested
governmental participant, or party shall
submit a bibliographic header for each
documentary material-

(1) For which a claim of privilege is
asserted: or

(21 Which constitutes confidential
financial or commercial information: or

(3] Which constitutes safeguards
Information under 73.21 of this
chapter.

[e) In addition to the submission of
documentary material under paragraphs
(a) and b) of this section potential
parties. interested governmental
participants or parties may request that
another potential party's interested
governmental participant's party's. or
third party's documentary material be
entered into the Licensing Support
System in searchable full text if they or
the other potential party Interested
governmental participant or party
Intend to rely on such documentary
material during the licensing proceeding.

Submission of ASCII files images
and bibliographic headers shall be in
accordance with established criteria.

(g) Basic licensing documents
generated by DOE, such as the Site
Characterization Plan, the
Environmental Impact Statement, and
the license application. or by NRC such
as the Site Characterization Analysis.
and the Safety Evaluation Report. shall
be submitted to the LSS Administrator
by the respective agency that generated
the document.

(h)(1) Docketing of the application for
a license to receive and possess high
level radioactive waste at a geologic
repository operations area shall not be
permitted under subpart of this part
unless the LSS Administrator has
certified, at least six months in advance

of the submission of the license
application that the DOE has
substantially complied with Its
obligations under this section.

(2)(i) The LSS Administrator shall
evaluate the extent of the DOE's
compliance with the provisions of this
section at six month intervals beginning
six months after his or her appointment
under 1 21011 of this subpart.

(ii) The LSS Administrator shall issue
a written report of his or her evaluation
of DOE compliance under paragraph
(h)(1) of this section. The report shall
include recommendations to the DOE on
any actions necessary to achieve
substantial compliance pursuant to
paragraph (h)l(1) of this section.

(iii) Potential parties may submit
comments on the report prepared
pursuant to paragraph (b)(2)(ii) to the
LSS Administrator.

(3)(i) In the event that the LSS
Administrator does not certify
substantial compliance under paragraph
(h)(1) of this section the proceeding on
the application for a license to receive
and possess high-level radioactive
waste at a geologic repository
operations area shall be governed by
subpart G of this part.

(ii) If subsequent to the submission of
such application under subpart G of this
part. the LSS Administrator issues the
certification described in paragraph
(h)(1) of this section the Commission
may, upon request by any party or
interested governmental participant to
the proceeding specify the extent to
which the provisions of subpart of this
part may be used in the proceeding.

(a) Within sixty days after a
document has been entered into the
Licensing Support System by the LSS
Administrator during the pre-license
application phase, and within five days
after a document has been entered into
the Licensing Support System by the LSS
Administrator after the license
application has been docketed, the
submitter shall make reasonable efforts
to verify that the document has been
entered correctly, and shall notify the
LSS Administrator of any errors in
entry.

(b) After the time period specified for
verification in paragraph (a) of this
section has expired. a submitter who
desires to amend and correct document
shall-

(1) Submit the corrected version to the
LSS Administrator for entry as a
separate document: and

(2) Submit a bibliographic header for
the corrected version that identifies all
revisions to the corrected version.

(3) The LSS Administrator shall
ensure that the bibliographic header for
the original document specifies that a
corrected version is also in the Licensing
Support System.

(c)(1) A submitter shall submit any
revised pages of a document in the
Licensing Support System to the LSS
Administrator for entry into the
Licensing Support System as a separate
documenL

(2) The LSS Administrator shall
ensure that the bibliographic header for
the original document specifies that
revisions have been entered into the
Licensing Support System.

(d) Any document that has been
incorrectly excluded from the Licensing
Support System must be submitted to
the LSS Administrator by the potential
party. interested governmental
participants, or party responsible for the
submission of the document within two
days after its exclusion has been
identified unless some other time is
approved by the Pre-license Application
Licensing Board or the Licensing Board
established for the high-level waste
proceeding hereinafter the "Hearing
Licensing Board provided however,
that the time for submittal under this
paragraph will be stayed pending Board
action on a motion to extend the time of
submittal.

Excusion
The following material is excluded

from entry into the Licensing Support
System. either through initial entry
pursuant to 9 2.1003 of this subpart. or
through derivative discovery pursuant to

2.1019(i) of this subpart-
(a) Official notice materials:
(b) Reference books and text books
(c) Material pertaining exclusively to

administration, such as material related
to budgets financial management,
personnel. office space. general
distribution memoranda or
procurement. except for the scope of
work on a procurement related to
repository siting construction, or
operation, or to the transportation or
spent nuclear fuel or high-level waste:

(d) Press clippings and press releases:
(e) Junk mail
(f) References cited in contractor

reports that are readily available:
(g) Classified material subject to

Subpart I of this Part.

(a) Subject to the requirements in
2.1003(d) of this subpart, the

traditional discovery privileges
recognized in NRC adjudicators
proceedings and the exceptions from
disclosure in 2.790 of this part may be
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asserted by potential parties, interested
governmental participants and parties.
In addition to Federal agencies, the
deliberative process privilege may also
be asserted by State and local
government entities and Indian Tribes.

(b) Any document for which a claim of
privilege is asserted but Is denied in
whole or in part by the Pro-license
Application Licensing Board or the
Hearing Licensing Board shall be
submitted by the party, interested
governmental participant. or potential
party that asserted the claim to-

(1] The LSS Administrator for entry
Into the Licensing Support System into
an open access files or

(2) To the LSS Administrator or to the
Board, for entry into a Protective Order
file, if the Board so directs under

of this subpart.
(c] Notwithstanding any availability

of the deliberative process privilege
under paragraph (a) of this section
circulated drafts not otherwise
privileged shall be submitted for entry
into the Licensing Support System
pursuant to of
this subpart.

(a)1) Terminals for access to full
headers for all documents In the
Licensing Support System during the
pre-license application phase, and
images of the non privileged documents
of DOE, shall be provided at the
headquarters of DOE, and at all DOE
Local Public Document Rooms
established in the vicinity of the likely
candidate site for a geologic repository.

(2) Terminals for access to full
headers for all documents In the
Licensing Support System during the
pre-license application phase. and
images of the non-privileged documents
of NRC. shall be provided at the
headquarters Public Document Room of
NRC, and at all NRC Local Public
Document Rooms established in the
vicinity of the likely candidate site for a
geologic repository, and at the NRC
Regional Offices, Including the Uranium
Recovery Field Office in Denver,
Colorado.

(3) The access terminals specified in
paragraphs (a)(1) and (a)(2) of this
section shall include terminals at Las
Vegas, Nevada: Reno, Nevada Carson
City, Nevada Nye County Nevada and
Lincoln County, Nevada.

(4) The headers specified in
paragraphs (a)(1) and (a)(2) of this
section shall be available at the same
time that those headers are made
available to the potential parties,
parties, and interested governmental
participants.

(5) Public access to the searchable fun
text and images of all the documents in
the licensing Support System, not
privileged under shall be
provided by the LSS Administrator at all
the locations specified in paragraphs
(a)(1) and (a)[2) of this section after a
notice of hearing has been issued
pursuant to
on an application for a license to receive
and possess high-level radioactive
waste at a geologic repository
operations area.

(b) Public availability of paper copies
of the records specified in paragraph {a)
of this section, as well as duplication
fees, and fee waiver for those records
will be governed by the Freedom of
Information Act regulations of the
respective agencies.

(c) Access to the Licensing Support
System for potential parties. Interested
governmental participants and parties
will be provided in the following
manner-

(1) Pull text search capability through
dial-up access from remote locations at
the requestor's expense;

(2) Image access at remote locations
at the requestor's expense

(3) The capability to electronically
request a paper copy of a document at
the time of search:

(4) Generic fee waiver for the paper
copy requested under paragraph (c)13) of
this section for requestors who meet the
criteria in 1 9.41 of this chapter.

(d) Documents submitted to the LSS
Administrator for entry into the
Licensing Support System shall not be
considered as agency records of the LSS
Administrator for purposes of the
Freedom of Information Act (FOLA)
U.S.C 552 and shall remain under the
custody and control of the agency or
organization that submitted the
documents to the LSS Administrator.
Requests for access pursuant to the
FOIA to documents submitted by a
Federal agency shall be transmitted to
that federal agency.

(a) A person may petition the Pre-
License Application Licensing Board
established pursuant to of this
subpart for access to the Licensing
Support System.

(b) A petition must set forth with
particularity the interest of the
petitioner in gaining access to the
Licensing Support System with
particular reference to-

(1) The factors set out in 2.1014(c)
(1), 12, and(3) of this subpart as
determined in reference to the topical
guidelines in Regulatory Guide
or

(2) The criteria in 2.715(c) of this
part as determined in reference to the
topical guidelines in Regulatory Guide

(c) The Pre-License Application
Licensing Board shall, in ruling on a
petition for access. consider the factors
set forth in paragraph (b) of this section.

(d) Any person whose petition for
access is approved pursuant to
paragraph (c) of this section shall
comply with the regulations set forth in
this subpart including 1 21003. and
agree to comply with the orders of the
Pre-License Application Licensing Board
established pursuant to 2.1010 of this
subpart

Procedures

(a) Each potential party, interested
governmental participant, or party
shall-

(1) Designate an official who will be
responsible for administration of its
Licensing Support System
responsibilities;

(2) Establish procedures to
the requirements in of this
subpart:

(3) Provide training to its staff on the
procedures for implementation of
Licensing Support System
responsibilities

(4) Ensure that all documents carry
the unique identification
number.

(5) Cooperate with the advisory
review process established by the LSS
Administrator pursuant to e) of
this subpart.

(b) The responsible official designated
pursuant to paragraph (a)(1) of this
section shall certify to the LSS
Administrator, at six month intervals
designated by the LSS Administrator,
that the procedures specified in
paragraph (a)[2) of this section have
been implemented and that to the best
of his or her knowledge. the
documnentary material specified in

2.1003 of this subpart has been
identified and submitted to the
Licensing Support System.

(a)(1) A Pre-License Application
Licensing Board designated by the
Commission shall rule on all petitions
for access to the Licensing Support
System submitted under 2.1008 of this
subpart; disputes over the entry of
documents during the pre-license
application phase, including disputes
relating to relevance and privilege;
disputes relating to the LSS
Administrator's decision on substantial
compliance pursuant to 2.1003(h) of
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this subpart; discovery disputes;
disputes relating to access to the
Licensing Support System: disputes
relating to the design and development
of the Licensing Support System by DOE
or the operation of the Licensing Support
System by the LSS Administrator under

2.1011 of this subpart, including
disputes relating to the implementation
of the recommendations of the LSS
Advisory Review Panel established
under I 2.1011(e) of this subpart.

(2) The Pre-License Application
Licensing Board shall be designated six
months before access to the Licensing
Support System is scheduled to be
available.

(b) The Board shall rule on any claim
of document withholding to determine-

(1) Whether it is documentary
material within the scope of this
subpart:

(2) Whether the material is excluded
from entry into the Licensing Support
System under 1 2.1005 of this subpart

(3) Whether the material is privileged
or otherwise excepted from disclosure
under I 2.1006 of this subpart

(4) If privileged whether it is an
absolute or qualified privilege:

(5) If qualified, whether the document
should be disclosed because it is
necessary to a proper decision in the
proceeding;

(61 Whether the material should be
disclosed under a protective order
containing such protective terms and
conditions (including affidavits of non-
disclosure) as may be necessary and
appropriate to limit the disclosure to
potential participants interested
governmental participants and parties in
the proceeding or to their qualified
witnesses and counsel. When
Safeguards Information protected from
disclosure under section 147 of the
Atomic Energy Act, as amended, is
received and possessed by a potential
party interested governmental
participant. or party, other than the
Commission staff it shall also be
protected according to the requirements
of I 73.21 of this chapter. The Board may
also prescribe such additional
procedures as will effectively safeguard
and prevent disclosure of Safeguards
Information to unauthorized persons
with minimum impairment of the
procedural rights which would be
available if Safeguards Information
were not involved. In addition to any
other sanction that may be imposed by
the Board for violation of an order
issued pursuant to this paragraph.
violation of an order pertaining to the
disclosure of Safeguards Information
protected from disclosure under section
147 of the Atomic Energy Act, as
amended. may be subject to a civil

penalty Imposed pursuant to of
this part. For the purpose of imposing
the criminal penalties contained In
section 223 of the Atomic Energy Act, as
amended. any order issued pursuant to
this paragraph with respect to
Safeguards Information shall be deemed
an order issued under section of
the Atomic Energy Act.

(c) Upon a final determination that the
material is relevant and not privileged.
exempt from disclosure, or otherwise
exempt from entry Into the Licensing
Support System under I 2.1005 of this
subpart, the potential party interested
governmental participant or party who
asserted the claim of withholding must
submit the document to the LSS
Administrator within two days for entry
Into the Licensing Support System.

(d) The service of all pleadings,
discovery requests and answers, orders
and decisions during the pre-license
application phase shall be made
according to the procedures specified in
I 2.1013(c) of this subpart

(el The Pre-License Application
Licensing Board shall possess all the
general powers specified in
and 2.718 of this part.

(a) The Licensing Support System
shall be adminstered by the LSS
Administrator who will be designated
within sixty days after the effective date
of the rule.

(b](1) Consistent with the
requirements in this subpart, and in
consultation with the LSS Adrminstrator
DOE shall be responsible for the design
and development of the computer
system necessary to implement the
Licensing Support System. including the
procurement of computer hardware and
software, and, with the concurrence of
the LSS Administrator, the follow-on
redesign and procurement of equipment
necessary to maintain the Licensing
Support System.

(2) With respect to the procurement
undertaken pursuant to paragraph (b)(1)
of this section, a respresentative of the
LSS Administrator shall participate as a
member of the Source Evaluation Panel
for such procurement

(3) DOE shall implement consensus
advice from the LSS Advisory Review
Panel under paragraph of this
section that is consistent with the
requirements of this subpart.

(c)(1) The Licensing Support System.
described in shall not be part of
any computer system that is controlled
by any party, interested governmental
participant, or potential party, including
DOE and its contractors. or that is
physically located on the premises of

any party interested governmental
participant or potential party including
DOE and that of its contractors

(2) Nothing in this subpart shall
preclude DOE, NRC or any other party,
potential party or Interested
governmental participant from using the
Licensing Support System computer
facility for a records management
system for documentary material
independent of the Licensing Support
System.

(d) The LSS Administrator shall be
responsible for the management and
administration of the Licensing Support
System including the responsibility to-

(1) Implement the consensus advice of
the LSS Advisory Review Panel under
paragraph (f) of this section that is
consistent with the requirements of this
subpart

(2) Provide the necessary personnel
materials and services for operation
and maintenance of the Licensing
Support System:

(3) Identify and recommend to DOE
any redesign or procurement actions
necessary to ensure that the design and
operation of the Licensing Support
System meets the objectives of this
subpart:

(4) Make a concurrence decision.
within thirty days of a request from
DOE, on any redesign and related
procurement performed by DOE under
paragraph (b) of this Section:

(5) Consult with DOE on the design
and development of this Licensing
Support System under paragraph (b) of
this section:

(6) Evaluate and certify compliance
with the requirements of this subpart
under

(7) Ensure LSS availability and the
integrity of the LSS data base:

(a) Receive and enter the documentary
material specified in 1 2.1003 of this
subpart into the Licensing Support
System In the appropriate format:

(9) Maintain security for the Licensing
Support System data base. including
assigning user password security codes:

(10 Establish access protocols for raw
data, field notes, and other items
covered by 2.1003(c) of this subpart

(11) Maintain the thesaurus and
authority tables for the Licensing
Support System.

(12) Establish and Implement a
training program for Licensing Support
System users

(13) Provide support staff to assist
users of the Licensing Support System:

(141 Other duties as specified in this
subpart or necessary for licensing
Support System operation and
maintenance.



44430 Federal Register / Vol. 53, No. 213 / Thursday, November 3, 1988 / Proposed Rules

(e)(1) The LSS Administrator shall
establish an LSS Advisory Review Panel
composed of the LSS Advisory
Committee members indentified in
paragraph (e](2) of this section who
wish to serve within sixty days after
designation of the LSS Administrator
pursuant to paragraph (a) of this section.
The LSS Administrator shall have the
authority to appoint addional
representatives to the Advisory Review
Panel consistent with the requirements
of the Federal Advisory Committee Act,
5 U.S.C. App. I. giving particular
consideration to potential parties.
parties, and interested governmental
participants who were not members of
the the NRC HLW Licensing Support
System Advisory Committee.

(2] Pending the establishment of the
LSS Advisory Review Panel under
paragraph (e)[1) of this section, the NRC
will establish a Licensing Support
System Advisory Committee whose
membership will initially include the
State of Nevada. a coeliton of affected
units of local government in Nevada
who were on the NRC High-Level Waste
Licensing Support System Advisory
Committee. DOE. NRC, the National
Congress of American Indians, the
coalition of national environmental
groups who were on the NRC High-Level
Waste Licensing Support System
Advisory Committee and such other
members as the Commission may from
time to time designate to perform the
responsibilities in paragraph (f) of this
section.

The LSS Advisory Review Panel
shall provide advice to

(i) DOE on the fundamental issues of
the design and development of the
computer system necessary to
Implement the Licensing Support System
under paragraph (b) of this section: and

(ii) The LSS Administrator on the
operation and maintenance of the
Licensing Support System under
paragraph of this section

(2] The responsibilities of the LSS
Advisory Review Panel shall Include
advice on-

Format standards for the
submission of documentary material to
the Licensing Support System by the
parties. interested governmental
participants. or potential parties. such as
ASCII files. bibliographic headers, and
images:

(ii) The procedures and standards for
the electronic transmission of filings,
orders and decisions during both the
pre-license application phase and the
high-level waste licensing proceeding:

Access protocols for raw data
field notes and other items covered by

(c) of this subpart
(iv] A thesaurus and authority tables;

(v) Reasonable requirements for
headers the control of duplication
retrieval display image delivery query
response and user friendly design

(vi) Other duties as specified in this
subpart or as directed by the LSS
Administrator.

(a) In addition to the requirements of
2.101(f) of this part the Director of the

NRC Office of Nuclear Materials Safety
and Safeguards may determine that the
tendered application is not acceptable
for docketing under ths subpart if the
LSS Administrator has not issued the
certification described in 2.1003(h)(1)
of this part.

(b](1) A person including a potential
party granted access to the Licensing
Support System under 2.1008 of this
subpart, shall not be granted party
status under 2.1014 of this part. or
status as an interested governmental
participant uder 2.715(c) of this part if
it cannot demonstrate substantial and
timely compliance with the requirements
of 2.1003 of this subpart at the time it
requests participation In the high-level
waste licensing proceeding under either

2.1014 or 2. 715(c) of this part.
(2] A person denied party status or

interested governmental participant
status under paragraph (b)(1) of this
section may request party status or
interested governmental participant
status upon a showing of subsequent
compliance with the requirements of
§ 2.1003 of this subpart. Admission of
such a party or interested governmental
participant under 2.1014 of this
subpart or 2.715(c) of this part,
respectively shall be conditioned on
accepting the status of the proceeding at
the time of admission.

(c) The Hearing Licensing Board shall
not make a finding of substantial and
timely compliance pursuant to
paragraph (b) of this section for any
person who is not in compliance with all
applicable orders of the Pre-License
Application Licensing Board established
pursuant to 2.1010 of this subpart.

(d) Access to the Licensing Support
System may be suspended or terminated
by the Pre license Application Licensing
Board or the Hearing Licensing Board
for any potential party, interested
governmental participant or party who
is in noncompliance with any applicable
order of the Pre-license Application
Licensing Board or the Hearing
Licensing Board or the requirements of
this subpart.

2.1013 Us, of LSS during adjudicatory
proceeding.

(aj(l) Pursuant to 2.702, the
Secretary of the NRC will maintain the

official docket of the proceeding on the
application for a license to receive and
possess waste at a geologic repository
operations area.

(2) Commencing with the docketing of
the license application to receive and
possess high level radioactive waste at
a geologic repository operations area
pursuant to Part 60 of this chapter the
LSS Administrator shall establish a file
within the Licensing Support System to
contain the official record materials of
the high-level radioactive waste
licensing proceeding in searchable full
text, or for material that is not suitable
for entry in searchable full text by
header and image as appropriate.

(b) Absent good cause, all exhibits
tendered during the hearing must have
been entered into the Licensing Suppor:
System before the commencement of
that portion of the hearing in which the
exhibit will be offered. The official
record file in the Licensing Support
System will contain a list of all exhibits.
showing where in the transcript each
was marked for identification and where
it was received into evidence or
rejected. Transcripts will be entered into
the Licensing Support System by the LSS
Administrator on a daily basis in order
to provide next-day availability at the
hearing.

(c)(1] All filing in the adjudicatory
proceeding on the license application to
receive and possess high-level
radioactive waste at a geologic
repository operations area pursuant to
Part 80 of this chapter shall be
transmitted electronically by the
submitter to the board(s). parties, the
LSS Administrator, and the Secretary
according to established format
requirements. Parties and interested
governmental participants will be
required to use a password security
code for the electronic transmission of
these documents.

(2) Filings required to be served shall
be served upon either the parties and
interested governmental participants or
their designated representatives. When
a party or interested governmental
participant has appeared by attorney.
service must be made upon the attorney
of record.

(3) Service upon a party or interested
governmental participant is complete
when the sender receives electronic
acknowledgment ("delivery receipt")
that the electronic submission has been
placed in the recipient's electronic
mailbox.

(4) Proof of service, stating the name
and address of the person on whom
served and the manner and date of
service shall be shown for each
document filed, by-
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Electronic acknowledgment
(delivery receipt) or

The affidavit of the person making
the service: or

The certificate of counsel.
One signed paper copy of each

filing shall be served promptiy on the
Secretary by regular mail pursuant to
the requirements of 2.708 and 2.701 of
this part.

[6) All Board and Commission
issuances and orders will be transmitted
electronically to the parties, interested
governmental participants, and the LSS
Administrator

(d) Online access to the Licensing
Support System including a Protective
Order File if authorized by a Board,
shall be provided to the board(s), the
representatives of the parties and
Interested governmental participants,
and the witnesses while testifying, for us
during the hearing. Use of paper copy
and other images will also be permitted
at the bearing.

(a) Any person whose interest may
be affected by a proceeding on the
application for a license to receive and
posses high-level radioactive waste at a
geologic repository operations area
pursuant to Part 60 of this chapter and
who desires to participate as a party
shall file a written petition for leave to
intervene. In a proceeding noticed
pursuant to 2.105 of this part any
person whose interest may be affected
may also request a hearing. The petition
and/or request and any request to
participate under of this part.
shall be filed within thirty days after the
publication of the notice of hearing in
the Federal Register.
Nontimely filings will not be entertained
absent a determination by the
Commission or the Hearing Licensing
Board designated to rule on the petition
and/or request. that the petition and/or
request should be granted based upon a
balancing of the following factors in
addition to satisfying those set out in
paragraphs (a)(2) and (c) of this section:

(i Good cause if any, for failure to
file on time:

(l) The availability of other means
whereby the petitioners Interest will be
protected:

iii) The extent to which the
petitioner's participation may
reasonably be expected to assist in
developing a sound record:

(iv) The extent to which the
petitioner's interest will be represented
by existing parties

(v] The extent to which the
petitioner's participation will broaden
the issues or delay the proceeding.

(2] The petition shall set forth with
particularity-

(i) The interest of the petitioner In the
proceeding. and how that interest may
be affected by the results of the
proceeding. including the reasons why
petitioner should be permitted to
intervene, with particular reference to
the factors In paragraph (c) of this
section:

(ii) A list of the contentions that
petitioner seeks to have litigated in the
matter, and the bases for each
contention set forth with reasonable
specificity;

(iii) Reference to the specific
documentary material, or the absence
thereof. that provides a basis for each
contention and

(iv) As to each contention. the specific
regulatory or statutory requirement to
which the contention is relevant.

(3) Any petitioner who fails to satisfy
paragraphs (iii), and (iv)of this
section with respect to at Least one
contention shall not be permitted to
participate as a party.

(4) Any party may amend its
contentions specified in paragraph
(a)(2](ii) of this section. The Hearing
Licensing Board shall rule on any
petition to amend such contentions
based on the balancing of the factors
specified in paragraph (a)(1] of this
section. Petitions to amend that are
based on information or issues raised in
the Safety Evaluation Report (SER)
issued by the NRC staff shall be made
no later than forty days after the
issuance of the SER. Any petition to
amend contentions that is filed after this
time shall include, in addition to the
factors specified In paragraph (a)(1) of
this section, a showing that a significant
safety or environmental issue is
involved or that the amended contention
raises a material issue related to the
performance evaluation anticipated by

6 60.112 and 60.113 of this chapter.
(b) Any party or interested

governmental participant may file an
answer to a petition for leave to
intervene or a petition to amend
contentions within twenty days after
service of the petition.

(c) Subject to paragraph of this
section. the Commission, or the Hearing
Licensing Board designated to rule on
petitions to intervene and/or requests
for hearing shall permit intervention, in
any hearing on an application for a
license to receive and possess high-level
radioactive waste at a geologic
repository operation area by an
affected unit of local government as
defined in section 2(31) of the Nuclear
Waste Policy Act of 1982 as amended,
42 U.S.C. 10101. In all other
circumstances the Commission or Board

shall in ruling on a petition for leave to
intervene, consider the following
factors, among other things:

(1) The nature of the petitioner's right
under the Atomic Energy Act to be made
a party to the proceeding:

(2) The nature and extent of the
petitioner's property financial or other
interest in the proceeding:

(3) The possible effect of any order
that may be entered in the proceeding
on the petitioner's interest:

(4) The petitioner's participation as
potential party under of this
subpart.

(d An order permitting intervention
and/or directing a hearing may be
conditioned on such terms as the
Commission. or the designated Hearing
Licensing Board may direct in the
Interests of:

(1) Restricting irrelevant duplicative.
or repetitive evidence and argument.

(2) Having common interests
represented by a spokesman. and

(3) Retaining authority to determine
priorities and control the compass of the
hearing.

(el In any case in which, after
consideration of the factors set forth in
paragraph (c) of this section. the
Commission or the Hearing Licensing
Board finds that the petitioner's interest
Is limited to one or more of the issues
involved in the proceeding, any order
allowing intervention shall limit the
petitioner's participation accordingly.

A person permitted to intervene
becomes a party to the proceeding
subject to any limitations imposed
pursuant to paragraph (el of this section.

Unless otherwise expressly
provided in the order allowing
intervention, the granting of a petition
for leave to intervene does not change
or enlarge the issues specified in the
notice of hearing.

(a) No appeals from any board order
or decision issued under this subpart are
permitted, except as prescribed in
paragraph (b], (c), Id). and (el.

(b) A notice of appeal from A Pre-
License Application Licensing Board
order issued pursuant to of this
subpart, (ii) a Hearing Licensing Board
First or Second Prehearing Conference
Order issued pursuant to or
2.1022 of this subpart a Hearing
Licensing Board order granting or
denying a motion for summary
disposition issued in accordance with

2.749 of this part, or (iv) a Hearing
Licensing Board order granting or
denying a petition to amend one or more
contentions pursuant to of
this subpart shall be filed with the
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Atomic Safety and Licensing Appeal
Board no later than ten (10) days after
service of the order. A supporting brief
shall accompany the notice of appeal.
Any other party, interested
governmental participant, or potential
party may file a brief in opposition to
the appeal no later than ten days after
service of the appeal.

(c) Appeals from Hearing Licensing
Board initial decision or partial initial

decision shall be filed and briefed
before the Atomic Safety and Licensing
Appeal Board in accordance with the
requirements of 2.762 of this part.

When in the judgment of a Board
prompt appellate review of an order not
immediately appealable under
paragraph (b) of this section is
necessary to prevent detriment to the
public interest or unusual delay or
expense, the Board may refer the ruling
promptly to the Appeal Board or
Commssicn. as appropriate, and shall
provide notice of this referral to the
Parties. intereted governmental
participants, or potential parties. The
parties. interested governmental
participants, or potential parties may
also request that the Board certify.
pursuant to 2.718(i) of this part, rulings
not immediately appealable under
paragraph (b) of this section.

A party. interested governmental
participant, or potential party may seek
Commission review of any Appeal
Board decision or order issued under
this section in accordance with the
procedures in of this part.

Unless otherwise ordered, the filing
of an appeal, petition for review.
referral, or request for certification of a
ruling shall not stay the proceeding or
extend the time for the performance of
any act.

(a) All motions shall be addressed to
the Commission or, when a proceeding
Is pending before a Board to the Board.
All motions unless made orally on the
record, shall be filed according to the
provisions of 2.1013(c) of this subpart.

(b) A motion shall state with
particularly the grounds and the relief
sought. and shall be accompanied by
any affidavits or other evidence relied
on, and as appropriate, a proposed form
of order.

(c) Within ten days after service of a
motion a party potential party or
interested governmental participant may
file an answer in support of or in
opposition to the motion, accompanied
by affidavits or other evidence. The
moving party shall have no right to
reply. except as permitted by the Board
or the Secretary cr the Assistant
Secretary.

(d) The Board may dispose of motions
either by order or by ruling orally during
the course of a prehearing conference or
hearing.

(e) Where the motion in question is a
motion to compel discovery under
§ 2.720(h)(2) of this part of 2.1018(f) of
this subpart, parties potential parties
and interested governmental
participants may file answers to the
motion pursuant to paragraph (cl of this
section. The Board in its discretion may
order that the answer be given orally
during a telephone conference or other
prehearing conference, rather than filed
electronically. If responses are given
over the telephone the Board shall issue
a written order on the motion which
summarizes the views presented by the
parties, potential parties, and Interested
governmental participants unless the
conference has been transcribed. This
does not preclude the Board from
issuing a prior oral ruling on the matter
which is effective at the time of its
issuance, provided that the terms of the
ruling are incorporated in the
subsequent written order.

§ 2.1017 Computation of time.
In computing any period of time, the

day of the act event or default after
which the designated period of time
begins to run is not included. The last
day of the period so computed is
included unless it is a Saturday, Sunday,
or legal holiday at the place where the
action or event is to occur, in which
event the period runs until the end of the
next day which is neither a Saturday.
Sunday, nor holiday. Whenever a party.
potential party, or interested
governmental participant has the right
or is required to do some act within a
prescribed period after the service of a
notice or other document upon it. one
day shall be added to the prescribed
period. If the Licensing Support System
is unavailable for more than four access
hours of any day that would be counted
in the computation of time, that day will
not be counted In the computation of
time.

2.1011 Discovery
(a)(1) Parties, potential parties, and

interested governmental participants in
the high level waste licensing
proceeding may obtain discovery by one
or more of the following methods:
access to the documentary material in
the Licensing Support System submitted
pursuant to 2.1003 of this subpart
entry upon land for inspection access to
raw data, or other purposes pursuant to

2.1020 of this subpart: access to, or the
production of, copies of documentary
material for which bibliographic headers
only have been submitted pursuant to

2.1003(c) and 2.1003(d) of this subpart;
depositions upon oral examination
pursuant to § 2.1019 of this subpart;
requests for admission pursuant to

2.742 of this part: informal requests for
information not available in the
licensing Support System: and
interrogatories and depositions upon
written questions as provided in
paragraph (a)(2) of this section.

(2) Interrogratories and depositions
upon written questions may be
authorized by order of the discovery
master appointed under paragraph (g) of
this section, or if no discovery master
has been appointed, by order of the
Hearing Ucensing Board in the event
that the parties are unable, after
informal good faith efforts, to resolve a
dispute in a timely fashion concerning
the production of information.

Parties, potential parties. and
interested governmental participants,
pursuant to the methods set forth in
paragraph (a) of this section. may obtain
discovery regarding any matter not
privileged, which is relevant to the
licensing of the likely candidate site for
a geologic repository whether it relates
to the claim or defense of the person
seeking discovery or to the claim or
defense of any other person. Except for
discovery pursuant to 2.1018(a)(2] and

2.1019 of this subpart. all other
discovery shall begin during the pre-
license application phase. Discovery
pursuant to 2.1018(a)(2) and 2.1019 of
this subpart shall begin after the
issuance of the first pre-hearing
conference order under 2.1021 of this
subpart. and shall be limited to the
issues defined in that order or
subsequent amendments to the order. It
is not ground for objection that the
information sought will be inadmissible
at the hearing if the information sought
appears reasonably calculated to lead to
the discovery of admissible evidence.

(2) A party, potential party, or
Interested governmental participant may
obtain discovery of documentary
material otherwise discoverable under
paragraph (b)(1) of this section and
prepared in anticipation of or for the
hearing by or for another party's.
potential party's or interested
governmental participant's
representative (including its attorney,
surety, indemnitor, insurer, or similar
agent) only upon a showing that the
party, potential party, or interested
governmental participant seeking
discovery has substantial need of the
materials in the preparation of its case
and that it is unable without undue
hardship to obtain the substantial
equivalent of the materials by other
means. In ordering discovery of these
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materials when the required showing
has been made, the Board shall protect
against disclosure of the mental
impressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party, potential

or interested governmental
participant concerning the proceeding.

(c] Upon motion by a party, potential
party. Interested governmental
participant, or the person from whom
discovery is sought, and for good cause
shown, the Board may make any order
that justice requires to protect a party,
potential party, interested governmental
participant, or other person from
annoyance, embarrassment. oppression,
or undue burden, delay, or expense.
including one or more of the following:
(l) That the discovery not be had: (2]
that the discovery may be had only on
specified terms and conditions,
including a designation of the time or
place: (3) that the discovery may be had
only by a method of discovery other
than that selected by the party potential
party, or interested governmental
participant seeking discovery: (4] that
certain matters not be inquired into, or
that the scope of discovery be limited to
certain matters: (5) that discovery be
conducted with no one present except
persons designated by the Board: (8)
that. subject to the provisions of 2.790
of this part, a trade secret or other
confidential research, development, or
commercial information not be disclosed
or be disclosed only in a designated
way; (7) that studies and evaluations riot
be prepared. If the motion for a
protective order is denied in whole or in
part, the Board may on such terms and
conditions as are just, order that any
party, potential party interested
governmental participant or other
person provide or permit discovery.

d) Except as provided in paragraph
(b) of this section, and unless the Board
upon motion, for the convenience of
parties. potential parties, interested
governmental participants, and
witnesses and in the interest off justice,
orders otherwise, methods of discovery
may be used in any sequency, and the
fact that a party potential party, or
interested governmental participant is
conducting discovery, whether by
deposition or otherwise, shall not
operate to delay any other party's
potential party's or interested
governmental participant's discovery.

{e) A party, potential party, or
interested governmental participant who
has included all documentary material
relevant to any discovery request in the
Licensing Support System or who has
responded to a request for discovery
with a response that was complete

when made is under no duty to
supplement its response to include
information thereafter acquired. except
as follows:

(1] To the extent that written
interrogatories are authorized pursuant
to paragraph (a)(2) of this section, a
party or interested governmental
participant is under a duty to
seasonably supplement its response to
any question directly addressed to the
identity and location of persons having
knowledge of discoverable matters, and
the identity of each person expected to
be called as an expert witness at the
hearing, the subject matter on which the
witness Is expected to testify and the
substance of the witness's testimony.

(2) A party, potential party, or
interested governmental participant is
under a duty seasonably to amend a
prior response If it obtains information
upon the basis of which it knows that
the response was incorrect when made,
or it knows that the response though
correct when made is no longer true and
the circumstances are such that a failure
to amend the response is in substance a
knowing concealment.

(3] A duty to supplement responses
may be imposed by order of the Board
or agreement of the parties, potential
parties, and interested governmental
participants.

If a deponent or a party,
potential party, or interested
governmental participant upon whom a
request for discovery is served fails to
respond or objects to the request. or any
part thereof, the party, potential party,
or interested governmental participant
submitting the request or taking the
deposition may move the Board, within
five days after the date of the response
or after failure to respond to the request.
for an order compelling a response in
accordance with the request. The motion
shall set forth the nature of the
questions or the request, the response or
objection of the party, potential party,
interested governmental participant, or
other person upon whom the request
was served and arguments in support of
the motion For purposes of this
paragraph, an evasive or incomplete
answer or response shall be treated as a
failure to answer or respond. Failure to
answer or respond shall not be excused
on the ground that the discovery sought
is objectionable unless the person.
party, potential party, or interested
governmental participant failing to
answer or respond has applied for a
protective order pursuant to paragraph
(c) of this section.

(2] In ruling on a motion made
pursuant to this section. the Board may
make such a protective order as it is

authorized to make on a motion made
pursuant to paragraph (c) of this section

(3) An independent request for
issuance of a subpoena may be directed
to a nonparty for production of
documents. This section does not apply
to requests for the testimony of the NRC
regulatory staff pursuant to

of this part.
(g) The Hearing Licensing Board

pursuant to 2.722 of this part may
appoint a discovery master to resolve
disputes between parties concerning
informal requests for information as
provided in paragraphs (a)(1) and
of this section

upon oral
examination and upon written questions.

(a) Any party or interested
governmental participant desiring to
take the testimony of any person by
deposition or oral examination shall
without leave of the Commission or the
Hearing Licensing Board give
reasonable notice in writing to every
other party and interested governmental
participant, to the person to be
examined, and to the Hearing I licensing
Board of the proposed time and place of
taking the deposition the name and
address of each person to be examined
if known, or if the name is not known, a
general description sufficient to identify
him or her or the class or group to which
he or she belongs: the matter upon
which each person will be examined
and the name or descriptive title and
address of the officer before whom the
deposition is to be taken.

(b) Within the United States, a
deposition may be taken before any
officer authorized to administer oaths by
the laws of the United States or of the
place where the examination is held.
Outside of the United States, a
deposition may be taken before a
secretary of an embassy or legation a
consul general, vice consul or consular
agent of the United States, or a person
authorized to administer oaths
designated by the Commission.
Depositions may be conducted by
telephone or by video teleconference at
the option of the party or interested
governmental participant taking the
deposition.

(c] The deponent shall be sworn or
shall affirm before any questions are put
to him or her. Examination and cross.
examination shall proceed as at a
hearing. Each question propounded shall
be recorded and the answer taken down
in the words of the witness. Objections
on questions of evidence shall be noted
In short form without the arguments
The officer shall not decide on the
competency, materiality, or relevancy of
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evidence but shall record the evidence
subject to objection. Objections on
questions of evidence not made before
the officer shall not be deemed waived
unless the ground of the objection is one
which might have been obviated or
removed if presented at that time.

(d) When the testimony is fully
transcribed. the deposition shall be
submitted to the deponent for
examination and signature unless the
deponent is ill or cannot be found or
refuses to sign. The officer shall certify
the deposition or, if the deposition is not
signed by the deponent shall certify the
reasons for the failure to sign. and shall
promptly transmit the deposition to the
LSS Administrator for submission Info
the Licensing Support System.

Where the deposition is to be
taken on written questions as authorized
under 2.1018(a)(2) of this subpart. the
party or interested governmental
participant taking the deposition shall
serve a copy of the questions, showing
each question separately and
consecutively numbered, on every other
party and interested governmental
participant with a notice stating the
name and address of the person who is
to answer them and the name.
description title and address of the
officer before whom they are to be
asked. Within ten days after service.
any other party or interested
governmental participant may serve
cross-questions. The questions cross-
questions, and answers shall be
recorded and signed and the deposition
certified returned, and transmitted to
the LSS Administrator as in the case of
a deposition on oral examination.

A deposition will not become a
part of the evidentiary record in the
hearing unless received in evidence. If
only part of a deposition is offered in
evidence by a party or interested
governmental participant, any other
party or Interested governmental
participant may introduce any other
parts. A party or interested
governmental participant shall not be
deemed to make a person its own
witness for any purpose by taking his or
her deposition.

(g) A deponent whose deposition is
taken and the officer taking a deposition
shall be entitled to the same fees as are
paid for like services in the district
courts of the United States, to be paid
by the party or governmental
participant at whose instance the
deposition is taken.

The may be
accompanied represented and advised
by legal counsel.

After receiving written notice of
the deposition under paragraph or
paragraph (a) of this section and ten

days before the scheduled date of the
deposition the depenent shall
index of all documents in his or her
possession, relevant to the subject
matter of the deposition. including the
categories of documents set forth in
paragraph (2) of this section. to all
parties and interested governmental
participants The index shall identify
those records which have already been
entered into the Licensing Support
System. All documents that are not
identical to documents already in the
Licensing Support System whether by
reason of subsequent modification or by
the addition of notations, shall be
treated as separate documents.

12) The followiug material excluded
from initial entry into the Licensing
Support System but is subject to
derivative discovery under paragraph
(i)(1) of this section

(i) Personal records:
(ii) Travel vouchers
(iii) Speeches
(iv) Preliminary drafts;
(v) Marginalia.
(3) Subject to paragraph of this

section. any party or interested
governmental participant may request
from the deponent a paper copy of any
or all of the documents on the index that
have not already been entered into the
Licensing Support System.

(4) Subject to paragraph of this
section the deponent shall bring a paper
copy of all document on the index that
the deposing party or interested
governmental participant requests that
have not already been entered into the
Licensing Support System to an oral
deposition conducted pursuant to
paragraph (a) of this grin the
case of a deposition takes on written
questions pursuant to paragraph of
{COULD NOT BE CONVERTED TO SEARCHABLE TEXT}
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pursuant 1o Part of this chapter the
Commission or the Hearing Licensing
Board will direct the parties, interested
governmental participants and any
petitioners for intervention, or their
counsel, to appear at a specified time
and place, within seventy days after the
notice of hearing is published, or such
other time as the Commission or the
Hearing Licensing Board may deem
appropriate, for a conference to:

Permit Identification of the key
issues in the proceeding.

(2) Take any steps necessary for
further identification of the issues;

(3) Consider all intervention petitions
to allow the Hearing Licensing Board to
make such preliminary or final
determination as to the parties and
interested governmental participants, as
may be appropriate:

(4) Establish a schedule for further
actions in the proceeding: and

(5) Establish a discovery schedule for
the proceeding taking Into account the
objective of meeting the three-year time
schedule specified in section 114(d) of
the Nuclear Waste Policy Act of 1982 as
amended. 42 U.S.C. 10134(d).

(b) The Board may order any further
formal and informal conferences among
the parties and interested governmental
participants including teleconferences,
to the extent that it considers that such
a conference would expedite the
proceeding.

(c) A prehearing conference held
pursuant to this section shall be
stenographically reported.

(d) The Board shall enter an order
which recites the action taken at the
conference, the schedule for further
action in the proceeding, and any
agreements by the parties and which
Identifies the key issues in the
proceeding, makes a preliminary or final
determination as to the parties and
interested governmental participants in
the proceeding, and provides for the
submission of status reports on
discovery,

Second prehearing

(a) The Commission or the Hearing
Licensing Board in a proceeding on an
application for a license to receive and
possess high-level radioactive waste at
a geologic repository operations area
shall direct the parties, interested
governmental participants, or their
counsel to appear at a specified time
and place not later than seventy days
after the Safety Evaluation Report is
issued by the NRC staff for a conference
to consider.

(1) Any amended contentions
submitted under of this
subpart

(2) Simplification, clarification, and
specification of the issues:

(3) The obtaining of stipulations and
admissions of fact and of the contents
and authenticity of documents to avoid
unnecessary proof;

(4) Identification of witnesses and the
limitation of the number of expert
witnesses, and other steps to expedite
the presentation of evidence;

(5) The setting of a hearing schedule
(8) Establishing a discovery schedule

for the proceeding taking into account
the objective of meeting the three year
time schedule specified in section 114(d)
of the Nuclear Waste Policy Act of 1982,
as amended, 42 U.S.C 10134(d); and

(7) Such other matters as may aid in
the orderly disposition of the
proceeding.

(b) A prehearing conference held
pursuant to this section shall be
stenographically reported.

(c) The Board shall enter an order
which recites the action taken at the
conference and the agreements by the
parties, limits the Issues or defines the
matters in controversy to be determined
in the proceeding. sets a discovery
schedule, and sets the hearing schedule.

(a) Pending review and final decision
by the Commission an initial decision
resolving all issues before the Hearing
Licensing Board in favor of issuance or
amendment of a construction
authorization pursuant to of this
chapter or a license to receive and
posse" high-level radioactive waste at
a geologic repository operations area
pursuant to 1 00.41 of this chapter will
be immediately effective upon issuance
except-

(1) As provided In any order issued in
accordance with of this part that
stays the effectiveness of an initial
decision or

(2) As otherwise provided by the
Commission in special circumstances.

The Director of Nuclear Material
Safety and Safeguards notwithstanding
the filing or pendency of an appeal or a
petition for review pursuant to
of this subpart promptly shall issue a
construction authorization or a license
to receive and possess high-level
radioactive waste at a geologic
repositiory operations area, or
amendments thereto, following an Initial
decision resolving all issues before the
Hearing Licensing Board in favor of the
licensing action, upon making the
appropriate licensing findings, except-

(I) As provided in paragraph (c) of
this section: or

(2) As provided in any order issued in
accordance with 1 2.788 of this part that

stays the effectiveness of an initial
decision: or

(3) As otherwise provided by the
Commission in special circumstances.

(c)(1) Before the Director of Nuclear
Material Safety and Safeguards may
issue a construction authorization or a
license to receive and possess waste at
a geologic repository operations area in
accordance with paragraph (b) of this
section the Commission, in the exercise
of its supervisory authority over agency
proceedings, shall undertake and
complete a supervisory examination of
those issues contested in the proceeding
before the Hearing Licensing Board to
consider whether there is any significant
basis for doubting that the facility will
be constructed or operated with
adequate protection of the public hea th
and safety, and whether the
Commission should take action to
suspend or to otherwise condition the
effectiveness of a Hearing Licensing
Board decision that resolves contested
issues In a proceeding in favor of issuing
a construction authorization or a license
to receive and possess high-level
radioactive waste at a geologic
respository operations area. This
supervisory examination is not part of
the adjudicatory proceeding. The
Commission shall notify the Director in
writing when its supervisory
examination conducted in accordance
with this paragraph has been completed.

(2) Before the Director of Nuclear
Material Safety and Safeguards issues a
construction authorization or a license
to receive and possess high-level
radioactive waste at a geologic
respository operations area. the
Commission shall review those issues
that have not been contested in the
proceeding before the Hearing Licensing
Board but about which the Director must
make appropriate findings prior to the
issuance of such a license. The Director
shall issue a construction authorization
or a license to receive and possess high-
level radioactive waste at a geologic
respository operations area only after
written notification from the
Commission of its completion of its
review under this paragraph and of its
determination that it is appropriate for
the Director to issue such a construction
authorization or license. This
Commission review of uncontested
issues is not part of the adjudicatory
proceeding.

(3) No suspension of the effectiveness
of a Hearing Licensing Board's initial
decision or postponement of the
Director's issuance of a construction
authorization or license that results from
a Commission supervisory examination
of contested issues under paragraph
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(c)(1) of this section or a review of
uncontested issues under paragraph
(c)l2) of this section will be entered
except in writing with a statement of the
reasons. Such suspension or
postponement will be limited to such
period as is necessary for the
Commission to resolve the matters at
Issue. the supervisory examination
results in a suspension of the
effectiveness of the Hearing Licensing
Board's initial decision under paragraph
(c)(1) of this section, the Commission
will take review of the decision sua
sponte and further proceedings relative
to the contested matters at issue will be
in accordance with procedures for
participation by the DOE, the NRC staff,
or other parties and interested
governmental participants to the
Hearing Licensing Board proceeding
established by the Commission in its
written statement of reasons. If a
postponement results from a review
under paragraph (2) of this section.
comments on the uncontested matters at
Issue may be filed by the DOE within
ten days of service of the Commission's
written statement.

Dated at Rockville. MD this 25th day of
October. 1968
Samuel J. Chilk,

in the hearing must be received no later
than 5:00 p.m.. November
Comments regarding the advance notice
of proposed rulemaking that do not
relate to a request to participate in the
hearing may be submitted up
including December 5. 1988
ADDRESS: Requests to
hearing must be in writing and either
mailed to the Secretary. Federal Home
Loan Bank Board. 1700 C Street NW.
Washington. DC 20552. or hand
delivered to the same address between
the hours of 9:00 a.m. and 5:00 p.m.
Monday through Friday. Comments
regarding the advance notice of
proposed rulemaking that do not relate
to a request to participate in the hearing
should be submitted in the manner
specified in the advance notice.
FR 41343 (October 21. 1988).

Copies of the Board's advance notice
of proposed rulemaking and any
comments or other materials received
by the Board regarding the advance
notice will be available for review in the
Board's reading room at 801 17th Street
NW.. Washington. DC 20006

Hearing Location: The Federal Home
Loan Bank Board's Amphitheater 2nd
Floor, 1700 G Street NW Washington
DC 20552.

Any person wishing to participate in
the public hearing should send a written
request to the Secretary. Federal Home
Loan Bank Board. 1700 G Street. NW..
Washington. DC 20442. Alternatively
requests may be hand delivered to the

address between the hours of 9:00
a.m. and 5:00 p.m. Monday through
Friday. No requests received after 5:00
p.m. Friday. November 18.1988 will be
considered. This deadline is necessary
in order to provide sufficient time to
respond to the requests and to prepare
the schedule of the hearing. It will also
enable alternative arrangements to be
made for the hearing if more persons
wish to attend than the Amphitheater
will accommodate.

Requests to participate in the hearing
must include the following information:
(i) The name, address, and business
telephone number of the participant:
the company or organization if any. that
the participant represents: (iii) a brief
summary of the participant's anticipated
remarks: and (iv) the time of day that
the participant would prefer to testify.
Although the Board will attempt to
accommodate the participants as to
time, there can be no guarantee that the
Bord will be able to honor all such
preferences. Each person's summary of
remark, should identify with specificity
the Issues that he or she wishes to
address and the comments expected to
be made on those issues.

Depending upon the number of
requests received, the time allotted to
participants for their oral presentations
may be limited and/or the Board may
decide to conduct the bearing over more
than one day (although the Board does
not contemplate such an extension at
this time). The Board reserves the right
to limit the number of participants and
to select, in Its discretion. those persons
who may make oral presentations if the
Board receives more requests for
participation than may be
accommodated in the time available.
Additionally, the Board anticipates that
it may establish panels of participants
for presentations. The Board will
endeavor that the persons
selected to participate In the hearing
constitute a representative sample of the
types of. and points of view expressed
by. persons requesting permission to
participate. All persons requesting
permission to participate will be advised
whether they have been selected and of
the scheduled time for their testimony
and other precedural details.

All persons, regardless whether they
are selected to participate in the public
hearing. are invited to submit written
statements for consideration by the
Board. Such statements may be

FEDERAL HOME LOAN BANK BOARD

12 CFR Chapter V

Mutual Savings and Loan Holding
Companies

Date: October

AGENCY: Federal Home Loan Bank
Board.
ACTION Notice of public hearing and
extension of comment period for
advance notice of proposed rulemaking.

SUMMARY: By this notice the Federal
Home Loan Bank Board (the Board) Is
announcing a public hearing to consider
the issues raised in the Board's advance
notice of proposed rulemaking regarding
mutual holding companies. which was
published at 53 FR 41343 (October 21
1988. In order to accommodate the
hearing. the Board is also extending the
comment period on the advance notice
of proposed rulemaking to December 5,
1988.
DATE: The public hearing will be held
Monday. November 28, 1988. 1:00 p.m.
through 5:00 p.m. Requests to participate

377 8411: or Julie L Williams Deputy
General Counsel for Securities and
Corporate Structure. (202] 377-8459
Office of General Counsel. Federal
Home Loan Bank Board.
NW. Washington DC
SUPPLEMENTARY
the Board adopted an advance notice of
proposed rulemaking (the "ANPR") that
sets forth and discusses a number of
significant issues that must be resolved
by the Board when it promulgates
regulations implementing the mutual
holding company provisions of the
National Housing Acte NHA
NHA Section
as amended by the Competitive
Banking Act of 1987. Pub. L No
101 Stat. 552. 577-579 (1987]. 53 FR 41343
(October 21. 1988) Due to the novel and
complex nature of many of these issues
the Board has decided in hold a public
hearing at which interested persons will
be permitted to express their views The
purpose of the hearing will be to
consider the issues specified in the
ANPR. as well as any other issues
relating to mutual holding companies
that participants and the Board deem
significant.
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