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TO: Tribal/State Program Managers

FROM: Kevin Gover, Counsel
Nez Perce NWPA

RE: Status of Nez Perce C & C Negotiations

DATE: August 10, 1987

Attached for your information are two documents relating to the Nez Perce
Tribe's C & C negotiations with DOE. The first is an agreaneﬁt on negotiating
procedures executed on August 6, 1987, by the Chairmen of the respective
negotiating teams. The second is a report on the outcome of cur first formal
negotiating session with DOE on August 5-6, 1987, showing curbproposals, DOE's
responses, amd any provisions agreed upon.

| Overall, I believe significant progress was made in the first session. DOE's
concerns with our i::ropwals generally were principled and reasonable, if not
always meritoriocus. We were able to negotiate several provisions guaranteeing
~ tribal rights well beyond those acknowledged in previous DOE policy
pronouncements. We are cautiously optimistic that most if not all remaining
issues can be resolved at ocur next negotiating session on September 9-10.

Notwithstanding the foregoing, we should not make too much of the progress.
The Tribe's proposals were relatively modest, designed primarily to eliminate
delay in the award of grants and undue interference in their administration. DOE
long ago conceded the desirability of these goals, and could not oppose
responsibly reasonable proposals directed at their attairment. Moreover, the most
difficult issues remain unresoclved.

Your views cn these items are welcame and appreciated.
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FINANCIAL ASSISTANCE
8/7/87

OONSULTATION AND OOOPERATION AGREPMENT
THE NEZ PERCE TRIEE

THE UNITED STATES OF AMERICA
GOVERNING THE PROVISICN COF
FINANCTAL ASSISTANCE FROM THE ROCIEAR WASTE FUND

This Consultation and Cooperation Agreement (hereinafter, "Agreement") is

made and entered into this day of ,1987,byarxibetweentheNez

Perce Tribe, a federally-recognized Indian tribe (hereinafter, "the"fribe") ‘, and
the United States of America, by and through the U.S. Department of Energy
(hereinafter, "DOE"), under the authority of Section 117(c) of the Nuclear Waste

Policy Act of 1982 (hereinafter, 'the NWPA" or “the Act"):

WITNESSETH:
ARTICIE I. STATEMENT OF PRINCIPLES
The parties agree that the following principles shall govern the provision of

financial assistance to the Tribe fram the Nuclear Waste Furd.

NEZ PERCE PROPOSATL

A. The NWPA establishes a relationship between DOE and affected tribes and
states which is unlike the relationship between DOE and any other persons or
entities to whom DOE provide.é financial assistance. The rules, regulations and
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instruments employed in providing financial assistance to the Tribe must reflect
thismiquelrelationship.

DOE PROPOSAL

A. The NWPA establishes a relationship between DOE and affected tribes and
interpretation of the rules, requlations and instruments employed in providing

STATUS: ACREFMENT GN DOE PROPOSAL

NEZ PERCE PROFOSAL

B. DOE acts as a fiduciary in administering the Nuclear Waste Fund. The
fribe has a similar respansibility in: (1) carrying out activities with public
m, and (2) developing an oversight capability that will enable it to
identify and assist in the resolution of potential impacts on the public health
aMsafety,lﬂnec&nﬁcarﬂsocialweJl-beirgofﬂeptmlic,arﬂﬂemnt,
that may result from the development ar operation of a repositary for the disposal
of high-level radioactive waste and spent muclear fuel.

STATUS: AGREEMENT QN NEZ PERCE PROPCSAL

NEZ PERCE PROPCGAL

C. 'he Tribe acts under a public trust equivalent to that of DOE in meeting
the objectives and mardates of the NWPA.

STATUS: AGREEMENT ON NEZ PERCE PROPOSAL




NEZ PERCE PROPOSAL

D. Without assistance fram the Nuclear Waste Furd, the Tribe cannct parti-
cipate effectively in the NWPA process. Any effort to limit, withhold or seek
repayment of furxds may chill expressions of concern by the Tribe and negatively
affect the Tribe's efforts to protect the public health and safety, the social ard
econanic well-being of the public, and the envirorment.

DOE_PROPOSAL

D. Without assistance from the Nuclear Waste Fund, the Tribe camnct parti-
cipate effectively in the NWPA process. Every effort will be made, consistent
with the NWPA and the Tribe's responsibilities thereunder, to support the Tribe's
efforts to protect the public health and safety, the social and econamic well-
being of the public, and the enviromment.

SECOND NEZ PERCE PROPOSALS »

D. Without assistance fram the Nuclear Waste Fund, the Tribe camot
participate effectively in the NWPA process. Inflexible and restrictive
amlicztiuxé;ofnﬂesmﬂxegxﬂaﬁasqxemirgﬁmialaésimmthenibe
may chill expressions of concern by the Tribe and thereby diminish the scope ard
quality of Tribal participation. Every effort will be made, therefore, consistent
with the NWPA and the Tribe's responsibilities thereunder, to support the Tribe's
efforts to protect the public health and safety, the social and econamic well-
being of the public, and the envirorment.

STATUS: AGREEMENT OGN SEQIND NEZ PERCE PROPOSAL

NEZ PERCE PROPOSAT,
E. Because the NWPA established the Tribe in an independent oversight
function with regard to DOE activities, DOE's invalvement in the administration




ard management of grants to the Tribe should be anly as mach as is necessary to
ensure that funds are spent far the parpeses for which they are awarded.
STATUS: AGREEMFNT (N NEZ PERCE PROPOSAL

NEZ PERCE PROPOGAT,

F. As a result of the special federal-tribal relationship, a number of
federal statutes provide unique cpportumities for flexibility in the processes of
awarding and administering financial assistance to the Tribe. These statutes
should be used flexibly and creatively to tailor DOEs administration of the
Nuclear Waste Fund to the Tribe's situation.

SEQOND NEZ PERCE PROPOSATL,

F. 2s a result of the special fgderal—tribal relationship, a mumber of
federal statutes provide unique opportunities for flexibility in the proéasa of
should be used as models for the provision of financial assistance to the Tribe
and to tailor DOE's administration of the Nuclear Waste Fund to the Tribe's
situation.

STATUS: mmmmmmsﬂ/m

NEZ PERCE PROPOSAL

G. 'The timely award of gramts to the Tribe is essential to its ability to
conduct respansibly ard effectively its oversight activities.

STATUS: AGREEMENT ON NEZ PERCE PROPOSGAL

NEZ PERCE PROPOSAL,



H. ‘The Tribe has broad discretion in defining the scope and extent of its
independent oversight, monitoring and evaluation activities, but that discretion
is subject to the need to protect the physical integrity of the cardidate site and
the availability of mmies fram the Nuclear Waste Furd. |

STATUS: AGREEMENT ON NEZ PERCE PROFOSAL

NEZ PERCE PROPOSAT,

I. The Tribe stands as a separate mation wvithin the federal system,
enjoying an angoing treaty relaticnship with the United States, amd is not a sub-
unit of the federal govermment.

STATUS: AGREEMENT ON NEZ FPERCE PROPOSAL

NEZ PERCE PROPOGAL

J. 'The Tribe and DOE recognize the need for program contimuity, ard grants
tothehjbem:stbemjntajnaiatalevelmmatewithitswersight,
monitoring ard evaluation activities, and the status and pace of DOE's activities.

STATUS: AGREEMENT (N NEZ PERCE PROPOSAL

ARTICIE II. PURPOSES AND SCOPE

NEZ PFERCE PROPOGAL
A. Purposes. The purposes of this Agreement are:
(1) To guarantee regularity, predictability and fairmess in the provi-
sion and administration—of financial assistance to the Tribe from

DOE;



(2)

(3)

To define the duties of the parties in comnection with the pro-
vision of financial assistance to the Tribe by DOE; and

To adjust DOE rules, regulations, procedures and guidelines on the
provision of financial assistance to reflect the unique circum-
stances of the Tribe, its special relationship with the United

States, ard its independent oversight role in the NWPA process.

DOE PROPQSAL

A. Purposes. The purposes of this Agreement are:

(1)

(2)

(3)

To guarantee regularity, predictability ard fairness in the pro-
vision and administration of financial assistance to the Tribe from
DOE; _

To define the duties of the parties in comnection with the pro-
vision of financial assistance to the Tribe by DOE; and

To ensure interpretations of DOE rules, regulations, procedures ard
guidelines an the provision of financial assistance to reflect the
unique circumstances of the Tribe, its special relationship with
the United States, and its indeperdent oversight role in the NWPA

process.

SEQOND NE7 PERCE PROPOSAT,

A. Purposes. The purposes of this Agreement are:

(1)

(2)

To guarantee regularity, predictability and faimess in the pro-
vision ard administration of financial assistance to the Tribe fram
DCE;

To define the Auties of the parties in commection with the pro-
vision of financial assistance to the Tribe by DOE; and



(3) To tailor DCE rules, regulations, procedures and guidelines an the
provision of financial assistance and the application thereof to
reflect the wnique circumstances of the Tribe, its special
relationship with the United States, amd its independent oversight
role in the NWPA process.

STATUS: AGREEMENT ON SECOND NEZ FPERCE PROFOSAL

NEZ PERCE PROPOGAL

B. Scope. This Agreement shall govern *he provision of financial assis-
tance fram the Nuclear Waste Fund to the Tribe by DOE. This Agreement is to be
read in conjunction with DOE rules, regulations, procedures and guidelines gen-
erally applicable to the provision of financial assistance. To the extent the
provisions of this Agreement conflict with such rules, regulations, procedures and
guidelines, the provisions of this Agreement shall cantrol.

DOE_PROPOSAT, »

B. §@§ This Agreement shall govern the provision of financial assis-
tance from the Nuclear Waste Fund to the Tribe by DOE. This Agreement is to be
réad in conjunction and consistent with DOE rules, regulations, procedures amd
guidelines generally applicable to the provision of financial assistance. To the
extent the provisions of this Agreement provide a more detailed interpretation of
such rules, regulations, procedures amd guidelines, the provisions of this
Agreement shall govern. |

STATUS: PBOTH PARTIES TO REVIEW AND RESPQND BY 9/9/87

ARTICIE ITT. Authority for Agreement: Parties
NEZ_PERCE PROPOSAT,




A. Authority. This Agreement is made and entered into under the authority
of Section 117 of the NWPA, and is intended to be binding and enforceable in
accordance therewith. The authority of DOE to bind the United States is Section
117 of the NWPA. The authority of the Tribe to bind itself is its inherent

sovereign power to conduct relaticns with the United States.

B. Parties.
1. United States Department of Enerqgy. The United States is represented by

the Directar of the Office of Geologic Repositaries of the Office of Civilian
Radicactive Waste Management. The Director of CGR acts on behalf of the Secretary
of Energy in executing this Agreement. The Director of OGR, in executing this
Agreement, binds the United States, the Department of Energy, and all officers,
employees, offices, agencies, othe.rent.;tsﬂs thareof, arxd their successors as to
the matters covered by this Agreement. |

2. Nez Perce Tribe. The Tribe is represented by the Chairman of the Nez
Perce Tribal Executive Comnittee, the governing body of the Tribe. The Chairman,
in executing this Agreement, acts with authority granted expressly by NPTEC, and
bi:ﬂstheiribe,them,arﬂanofficials,aganisarﬂoﬂmartitis
thereof.

STATUS: AGREEMENT OGN NEZ PERCE PROFCSAL

ARTICIE IV. Nuclear Waste Fund

NEZ PERCE PROPOSAL
IhebhnlearWasteRxdestabﬁshedbymeNWPAiscm@osedofpaymtsmade
by the generators and owners of high-level radicactive waste and spent muclear

fuel. The Fund was established to ensure that the costs of carrying out activi-



ties relating to the disposal of such waste and spent fuel will be borme by the

persans respansible faor generating such waste and spent fuel.
STATUS: AGREFMENT OGN NEZ PERCE PROPCSAL .

NEZ PFRCE PROPCSAT,

ARTICIE V. Fundable Activities During Characterization

BWIP axrently is characterizing the Hanford Site pursuant to Section 113 of
the NWPA. The Tribal activities that shall be funded under Section 118(b) of the

NWPA during the characterization phase include, but are not limited to:

(1)

(2)

(3)

(4)

Reviews of policy and technical reparts, studies, aralyses, camputer
models, plans, surveys, audits andotherdoamtsgenemted.byany
entity involved in the execution, enforcement, review, oversight,
inplementation ar regulation of MAPA-related activities;
Acdvitimdirectedatdjscoverixgany;ntendalinpactsotﬂnloaatim_
of a repository at Hanford on the public health and safety, the social
and ecaxmic well-being of the mublic, the envirament, and natural
resaxrces in the possessory and usage rights area of the Tribe;
Preparation of a repart to the Secretary of the impacts discovered under
paragraph (2); preparation of a request for technical and financial
assistance designed to avoid, minimize, mitigate aor provide campensation
for adverse impacts discovered under paragraph (2); and preparation for
negotiations under Section 118(b)(3) (B) to determine the natuwre and
amamt of such technical amd financial assistance;

Monitoring, inspection and assessment of an—site activities related to
the disposal of waste in an NWPA facility, of the site, of enviramental
monitaring, of erviramental and cultural information gathering, of the



(5)

(6)

(7)

(8

(9

(10)

(11)

effécfs of characterization activities, and of scientific and technical
tests and data collectian;

Independent testing, data callection and stidies, both an-site amd off-
site, relating to the suitability of the BHanford Site far a repository
and the potential impacts associated with a repositary, including im-
pacts associated with txansportation of waste to and fram such a
repository;

Conducting a public information program to provide information an NWPA
activities to Tribal constituents, including the development and
dissemination of information, maintenance and cperatidn of public
information offices, and canducting public meetings and hearings;
Coardinating activities and sharing information with officials,
agencies,and entities of the United States, the several States, Indian
tribes (whether or not such tribes are deemed "affected Indian txibes"
under the NWPA), local goverrments, intergovertmental entities and all
other entities having an interest in the conduct of the NWFA program;
Activities interded to lead to a consultation and cooperation agreement
with DOE;

Activities authorized by ar conducted pursuant to a consultation and
cooperation agreement with DOE;

Caomenting upon and expressing concerns and cbjections in comnection
with DOE activities, both at Hanford and nationally, while
characterization is under way at any of the three sites now undergoing
characterization; and

Activities directed at preparing for participation as a party ar as an
cbserver in proceedings of the Commission on any application for a

10



custrwtimauﬂmimtimaropemtirg]jcaséforafacilityinmidl
high-level radicactive waste or spent fuel is to be handled, packaged,
reprocessed, stored ar disposed of.

STATUS: AGREEMENT ON NEZ PERCE PROPOSAL

NEZ FPFRCE PROPOSAT,

ARTICIE VI. Application of 10 C.F.R. Part 600
The parties acknowledge that 10 C.F.R. Part 600 provides a reasonable set of

rules for the award, use and administration of grant funds, and the Tribe agrees-
to the application of 10 C.F.ﬁ. Part 600 to financial assistance received by the
Tribe fram DOE. ‘The parties further acknowledge that the assistance to be
received is grant assistancé, and that no federal agéncy collaboration,
participation or intervention in the activities of the Tribe pursuant to the grant
is to occur, except as requested by the Tribe.

DOE PROPOSAT,

ARTICIE VI. Application of 10 C.F.R. Part 600
The parties ackiowledge that 10 C.F.R. Part 600 provides a reascnable set of

rules for the award, use and administration of grant funds, amd the Tribe agrees
to the application of 10 C.F.R. Part 600 to financial assistarnce received by the
Tribe from DOE. The parties further acknowledge that the assistance to be re-
ceived is grant assistance, and that no federal agency collaboration, partici-
pation or intervention in the activities of the Trike during its activities pur-
suant to the grant is to occur, except as requested by the Tribe or as it required
to fulfill federal responsibilities under applicable laws and regulations.
SPOOND NEZ PERCE PROFOSAL '
ARTICIE VI. Application of 10 C.F.R. Part 600

11



The parties acknowledge that 10 C.F.R. Part 600 provides a reasanable set of
rules for the award, use and administration of grant funds, and the Tribe agrees
to the application of 10 C.F.R. Part 600 to financial assistance received by the
Tribe fram DOE. The parties further acknowledge that the assistance to be re-
ceived is grant assistance, and that no federal agency ocollaboration, partici-
pation or intervention in the activities of the Tribe auring its activities pur-
suant to the grant is to occur, except to the minimm extent necessary to ensure
that funds are spent for the purposes for which they are awarded, or as requested
by the Tribe.
| STATUS: ACREEMENT ON SEQCOND NEZ PERCE PROPOSAL

NEZ PERCE PROPOSAT, ‘

A. Special Restrictive Conditions Disfavored. The parties acknowledge that
under 10 C.F.R. § 600.105, DXE may apply award conditions on grants to the Tribe
tixataremremtrictiveﬂaanﬂmegexmllyapplicéhle. The parties acknow-
ledge further that such corditions may be imposed anly in accordance with § 600.
105. The parties agree that, if IOE has applied such a condition to the Tribe's
grant, the costs of the necessary corrective actions identified by DOE under §
600.105(b), shall be paid for aut of the Nuclear Waste Fund.

STATUS: AGREFMENT ON NEZ PERCE PROFCSAL

NEZ PERCE PROPOGAIL,
B. Contimation Awards. The Tribe may request from DOE that any specific

project of the Tribe be funded on a multi-year basis. The parties agree that cer-
tain of the Tribe's activities are of the type that "reguire an extended furding
camitment by DOE and for which an anmual contimuation review is inappropriate.”

12



DOE agrees, therefore, that a single budget period exceeding twelve (12) months
may be proposed by the Tribe and will be approved if all cther grant application
requirements are met.

Should the Hanford Site be eliminated fram consideration wxler Section
| 118(b) (5) of the NWPA during a period covered by a budget period exceeding twelve
months, the parties shall camence negotiations within forty-five (45) days on
revisions to the Tribe's grant to camply with Secticn 118(b) (5).

DOE_PROPCGAL

B. Continuation Awards. The Tribe may request from DOE that any specific

project of the Tribe be approved on a multi-year basis with anmal funding
providéd.
STATUS: PBOTH PARTIES TO REVIEW AND RESPCND BY 8/9/87

NEZ PERCE PROPOSAL

C. No Cost Sharing. The parties agree that the Nuclear Waste Policy Act
requires that all costs to the Tribe arising from its activities urdertaken in
comnection with matters relating to the disposal of high-level nuclear waste shall
be paid from the Nuclear Waste Furd. The Tribe, therefore, shall not be required
to bear any of the cost of such activities.

DOE_PROPCSAL
C. No Cost sharing. The parties agree that the Nuclear Waste Policy Act

requires that all allowable costs to the Tribe arising from its activities
undertaken in comection with matters relating to the disposal of high-level
mclear waste shall be paid from the Nuclear Waste Fund. The Tribe, therefore,
shall not be required to bear any of the allowable costs of such activities.

STATUS: AGREEMENT OGN DOE PROPOSAL

13



NEZ PERCE PROPOSAT,

D. Uncbligated Balances. The parties agree that DOE may authorize all or
"part of any uncbligated balance remaining at the end of a budget period for
experxiiture by the Tribe in the subsequent budget period. Where an unobligated
balance remains and work is not yet ccrplete on the project, DOE shall approve the
use of such uncbligated balance freely. Such uncbligated balances shall not be
offset in the subsequent budget period against the new DOE funding provided for
the subsequent budget pericd.

DOE PROPOSAL
D. Uncbligated Balances. The parties agree that DOE may authorize all or

part of any mobligéted balance remaining at the end of a hudget period» for
experditure by the Tribe in the subsequent budget period. Where an uncbligated
balance remains and work is not yet camplete on the project, DCE shall approve the
use of such uncbligated balance to camplete the project work. Such wnbligated
balances shall not be offset in the subsequent budget pericd against the new DOE
funding provided for other program activities in the subsequent budget pericd.

STATUS: NEZ PERCE TO REVIEW AND RESFOND BY 9/9/87

NEZ PERCE PROPOSAL

E. Financial Management Systems. DOE agrees to provide grant money from
the Nuclear Waste Fund to the Tribe far the purpose of reviewing tribal financial
management systems for their campliance with applicable regulations, including,
withaut limitation, the campliance of tribal financial management systems with GMB
Circular A-87 and attachments, and QMB Circular A-102 and attaciments.

STATUS: AGREFEMENT ON NEZ PERCE PROPOSAL

14



NEZ PFRCE PROPOSAL,

F. Payment. The parties agree that advance payments shall be made to the
Tribe through a letter of credit. The Tribe agrees to camply with Treasury
Circular 1075 guidelines and instructions fram the administering payment office in
making withdrawals under the letter of credit and in reparting on cash
disharsements and balances.

STATUS: AGREEMENT QN NEZ PERCE FROPCSAL

NEZ PERCE PROPOSAL

G. Budget and _Er_'oject Resnsuxs The parties antm:.pa‘be that, as the pro—
gram progresses, project‘s schedul%, and deadlm w1L. change regn_la_rlv More-

over, thepartles agree that new issues requiring technical analyses by the Tribe
will arise frequently during the course of the program. The parties acknowledge,
therefore, that budget ard proiect revisions will be necessary fram time to time.
DCE agrees that where the Tribe requests a budget change or a project change
during the course of any budget period, DOE will process such revision within
sixty (60) days. If DOE is unable to approve such revisions, it shall provide the
Tribe with a detailed and final statement of reasons why the revisions cannct be
approved, and provide any ard all assistance needed by the Tribe to make any
necessary corrections to the pszosed'revisioms within thirty (30) days. Should
DCOE fail to approve or disapprove a proposed revision within sixty (60) days, the
revision shall be deemed approved arnd the Tribe may proceed as if DOE had approved
the revision. Costs incurred while engaging in activities within the scope of the
requested revision shall be deemed allowable for any and all purposes. |

15



DOE further agrees that when a budget or project revision on grant assistance
provided under the NWPA is submitted, such revisions shall receive the immediate
attention of the Contract Officer before any other matters pending before the
Contract Officer.

DOE _PROPOSAT,

G. Budget and Pruject Revisions. The parties anticipate that, as the pro—~
gram progresses, projects, schedules, and deadlines will change regularly. More-
over, the parties agree that new issues requiring technical analyses by the Tribe
will arise frequently during the course of the program. The parties acknowledge,
therefore, that budget and project revisions will be necessary from time to time.
DOE agrees that where the Tribe requests a budget charx;é or a project charge
during the course of any budget period, DOE will process such revision within
sixty (60) days. If DOE is umable to approve such revisions, it shall provide the
Tribe with a detailed ard final statement of reasons why the revisions cannot be
approved, ‘and provide any and all ass1$tanceneededbythe'1nbetomakeany
necessary corrections to the proposed revisions within thirty (30) days subsequent
to the cammmnication of the final statement of reasons. Should DOE fail to ap-
prove or disapprove a proposed revision within sixty (60) days, a meeting shall be
held within five (5) working days to resolve the issue.

The Contract officer will acknowledge in writing receipt of any budget or
project revision from the Tribe within five (5) working days of receipt.

STATUS: EOTH PARTIES TO REVIEW AND RESEGND BY 9/9/87

16



The Tribe agrees to sumit quarterly performance reports under §
600.115(c) (1). The parties agree that the Tribe will not be required to submit
any other performance reports, including the Management Summary Report referred to
in § 600.115(f). |

STATUS: AGREEMENT CN NEZ PERCE PROPOSAL

NEZ PFRCE PROPOSAL

I. Financial Reparts. The parties agree that the Tribe will provide the
information required to be contained in a financial report under § 600.116 in
machine usable format or computer printout instead of on the prescribed repert
forms. TheTribes;hal.lnotberequiredtousethesefomtoobtainfinamial

information fram a sub—grantee.

DOE PROPOSAT,
I. Financial Reports. The parties agree that the Tribe will provide the

information required to be contained in a financial report under § 600.116 in a
mitually acceptable machine usable format or campxiter printout instead of an the
prescribed repart forms. The Tribe shall not ke required to use these farms to
obtainfixmar:cialinfornatimﬁranasx:b—graxxtae.

STATUS: AGREFMENT OGN DOE PROFOSAL

NEZ PERCE PROPOSAL

J. Proamement Under Grants and Sub-grants. The Tribe will submit to the
Department of Interior a newly created procurement system. The parpose of the

submission to the Department of Interior is to have the procurement system
certified as being in campliance with QB Circular A-102. Should the Department
of Interior so certify, DOE shall rely on such certification for a period of 24

17



months, and shall not interfere in the Tribe's procurement of goods and services,
so long as such proecurement is accamplished in accordance with such tribal
procurement system.

STATUS: DCE TO REVIEW AND RESECND BY 9/9/87

ARTICIE VITI. GRANT REVIEW SCHEDULE

NEZ PERCE PROPOSAIL

The parties agree to be bound by the following schedule in the sulmissicn,
review, ard approval of applications by the Tribe for grant financial assistance
fram the Nuclear Waste Furd.

A. Submission of Grant Application. The Tribe shall sutmit its application
for fmamml assistance on or before August 31st of any given year .for the
financial assistance needed for the following calendar year. BWIP shall, within
five (5) days of receipt of the grant application, acknowledge in writing the
receipt of the application and set a schedule therein for the feview of that
application. Such schedule shall not exceed a period of ninety (90) days.

STATUS: BOTH PARTTES TO REVIEW AND RESFOND BY 9/9/87

NEZ PERCE PROFGSAL

B. PBWIP Review. BWIP shall analyze the grant application and prepare and
transmit written recomendations to headquarters within thirty (30) days of re-
ceipt of the grant application. Said analyses and recamendations shall be final,
and BWIP shall not at a later date raise any cbjections or concerns that are not
raised in the initial analyses and recammendaticns. BWIP shall serd to the Tribe
a copy of the analyses and recamendations sent to headquarters similtanecusly
with the transmission of said analyses and recammendations to headquarters.

18



B. BWIP Review. BWIP shall analyze the grant application and prepare and
transmit written recamendations to headquarters within thirty (30) days of
receipt of the grant application. Said analyses and recamendations shall be
transmitted to headquarters and BWIP shall make every attampt not to raise at a
later date any cbjections or concerns that are not raised in the initial analyses
and recamendations. BWIP shall meet with the Tribe to discuss the analyses and
recamendations concerning the grant prior to sending them to headquarters.

STATUS: NEZ PERCE TO REVIEW AND RESFOND BY 9/9/87

C. Beadquarters Review. DOE headquarters shall review the amalyses and
reocmnerxiations' of BWIP within fourteen (14) days of the date on which BWIP
transmits the analyses and recammendations to head-quarters. Any concerns or
acbjectiaons headquarters may have to the grant application or to the analyses and
recammendations of BWIP shall be cammnicated in writing to BWIP and to the Tribe
within the same fourteen (14) day periocd. Any cbjections or concerns identified
byheadquartarsshall_constitutethefinal list of such dbjections and concerns,
ard no further cbjections or concerns may be raised at a later date.

DCE_PROPOSAT,

C. Beadquarters Review. DOE headquarters shall review the analyses ard
recamendations of BWIP within fourteen (14) days of the date on which BWIP trans-
mits the analyses and recammendations to headquarters. Any concerns or cbjections
headquarters may have to the grant application or to the analyses and recommenda-
tions of BWIP shall be cammmicated in writing to BWIP within the same fourteen
(14) day period. Headquarters shall make every attempt not to raise at a later

19



date any objections or concerns that are not raised in the analyses and recom-
mendations commmicated to BWIP.
STATUS: NEZ PERCE TO REVIEW AND RESPCND BY 9/9/87

NEZ PERCE PROPCSAL

D. Joint Tribal/BWIP/Headquarters Review. In the event any concerns or
abjections remain outstanding after review by headquarters of the Tribe's grant
application, representatives of the Tribe, BWIP, and headquarters shall meet

within seven (7) days of the expiration of the fourteen (14) day pericd described
in Section C to resolve anyremammg concerns. Said meeting shall be conducted
at the offices of the Nez Perce Nuclear Waste Policy Act Program. The parties
agree that DOE and the Tribe will give their best efforts to resolving all ocut-
starxiing concerns or cbjections at said meeting. Based upon the cut-came of that
meeting, BWIP shall prepare the necessary documents to finalize the financial
assistance award, and the proposed award documents shall be transmitted to
headquarters within five (5) days of the meeting between the Tribe, BWIP, and
headquarters. Headquarters shall review and concur in the award doauments within
seven (7) days of their transmission by BWIP.

DOE_PROPOSATL,

D. Joint i Review. In the event any concerns or
cbjections remain cutstanding after re\'/iew by headquarters of the Tribe's grant
application, representatives of the Tribe, BWIP, and headquarters shall meel
within seven (7) days of the expiration of the fourteen (14) day pericd described
in Section C to resolve any remaining cancerns. Said meeting shall be conducted
at the offices of the Nez Perce Nuclear Waste Policy Act Program. The parties
agree that DOE and the Tribe will give their best efforts to resolving all ocut-
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standing concerns or cbjections at said meeting. Based upon the cut-came of that
meeting, BWIP shall prepare the necessary docauments to finalize the financial
assistance award, and the proposed award documents shall be transmitted to
headquarters within seven (7) days of the meeting between the Tribe, BWIP, ard
headquarters. Headgquarters shall review and concur in the award documents within
seven (7) days of their transmission by BWIP.

STATUS: NEZ PERCE TO REVIEW AND RESFCND BY 9/9/87

NEZ PERCE PROPOSAL
E. Notice of Financial Assistance Awards. Within seven (7) days of the

receipt of final concurrence from headquarters on the financial assistance award
documents, BWIP shall issue to the Tribe a Notice of Financial Assistance Award
embodying the scope of activities agreed upon at the meeting of the 'I‘ribé, BWIP,
and headquarters described in Section D.

STATUS: NEZ PERCE TO REVIEW AND RESFCND BY 9/9/87

NEZ PERCYE PROPOSAL

F. Follow—up Schedule. Should any disagreement remain between the Tribe
ardDOEoornemmgthefmanzlal assistance award made under Section E, mshall
meet with the Tribe at the offices of ﬁhe Nez Perce Nuclear Waste Policy Act
Program within seven (7) days to discuss and resolve any issues remaining. In the
event agreement is not reached on such issues at said meeting, the Tribe shall
have the option of contimuing informal discussions with BWIP, or pursuing any
administrative or judicial remedies it may have. For purposes of pursuing further
administrative or judicial remedies, the Notice of Financial Assistance Award
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referred to in Section E shall be deemed final agency action, notwithstanding any
informal discussions that may be contimuing.

If informal discussions between the Tribe and BWIP fail to produce agreement,
the Tribe also shall have the cption of addressing the matter to the Director of
the Office of Civilian Radicactive Waste Management. Said Director shall issue a
decision con the matter within seven (7) days of receipt of notice fram the Tribe
of its desire that he intervene in the matter.

Shauld the Tribe and BAIP agree to a resolution of issues remaining after the
notice of the Financial Assistance Award has been approved, BWIP shall prepare new
award documents reflecting the agreement within five (5) days and transmit same to
headquarters and to the Tribe. Headquarters shall review and approve or
disapprove said documents within seven days of their receipt from WIP |

3 -

DOE _PROPCGAL
F. Follow-p Schedule. Should any disagreement remain between the Tribe

ard DOE concerning the financial assistance award made under Sectian E, BWIP shall
meet with the Tribe at the offices of the Nez Perce Nuclear Waste Policy Act Pro-
gram within seven (7) days to discuss and attempt to resolve any issues remaining.
In the event agreement is not reached on such issues at said meeting, the Tribe
shall have the option of contimuing informal discussions with BWIP, or pursuing
any administrative or judicial remedies it may have. For purpocses of pursuing
further administrative or judicial remedies, the Notice of Financial Assistance
Award referred to in Section E shall be deemed final agency action,
notwithstarding any informal dlsmssmns that may be continuing.

If informal discussions between the Tribe and BWIP fail to produce agreement,
the Tribe also shall have the option of addressing the matter to the Director of
the Office of Civilian Radiocactive Waste Management. Said Director shall issue a
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decision on the matter within fourteen (14) days of receipt of notice from the
Tribe of its desire that he intervene in the matter.

Should the Tribe and BWIP agree to a resolution of issues remaining after the
notice of the Financial Assistance Award has been approved, BWIP shall prepare new
award documents reflecting the agreement within seven (7) days arxd transmit same
to headquarters ard to the Tribe. Headquarters shall review and approve or dis-
approve said documents within seven (7) days of their receipt from BWIP.

STATUS: NEZ PERCE TO REVIEW AND RESFGND BY $/9/87

NEZ PERCE PROPOSAL
G. Effect of Failure to Meet Deadlines. Should the Tribe fail to meet the

deadiine for sukmission of its grant application, DOE may extend the schedule de-
tailed in this Article by an amount of time equal to the amount of time by which
the application was late. Should DCE fail to meet any deadline under this Article,
the amount of time by which the schedule was exceeded shall be deducted from the
amount of time available for the next step in the process. Should DOE fail to
camplete its review and issue a Notice of Financial Assistance Award within ninety
(90} days of receipt of the Tribe's grant application, the application shall be
deemed approved, and the Tribe may undertake any and all activities described in
the application. No agency, office, bureau, department, or other entity of the
United States may penalize, sanction, or otherwise commence any adverse action
agqainst the Tribe for the reason that said activities are beyond the scope of the
grant. Nothing in this provision shall relieve the Tribe of its obligation to
spend grant funds in accordance with applicable federal regulations.

H. Effect of Failure to Object. DOE acknowledges that it has, in its past
relations with the Tribe, continually raised new concerns and objections to tribal
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grant applications even after initial reviews bave been campleted. The parties
agree that this practice has delayed Tribal implementation of programs ultimately
found to be within the scope of grant assistance provided to the Tribe. In order
to prevent this practice from recurring, DOE agrees that, the written analyses and
recamendations prepared by BWIP under Section B of this Article shall constitute
a final list of concerns and cbjections, and no further concerns or cbjections may
be raised later in the process. In like fashion, the review of BWIP's analyses
and recamendations by headquarters urder Section C of this Article shall be final
arﬂheadquartexs shall raise no other cbjections or concermns in connection with
the Tribe's grant assistance application.

DOE PROPOSATL,

G. Tlml___x_mr_s_e

It is imperative that in order for the Tribe to meet its statutory responsi-
bilities under the NWPA that adequate and timely financial assistance by the DOE
be providea. Time is of the essence in such matters. The DOE will provide such
timely financial assistance through diligent adherence to the procedures set forth
in this Agreement. Failure to pursue such diligent adherence will adversely
affect the Tribe's ability to fulfill its independent monitoring responsibilities
under the NWPA and result in lost credit ability to the DOE. Adelayinthe
overall scheduled of more than 20 days past the original 90 days will be
considered by both parties "seriocus breach of good faith" and will require a
letter of explanation, signed by the Director, OCRWM, and co-signed by the
Manager, RL. This letter, to be accampanied by a corrective action plan, will be
sert to the Tribal Chairman no later than ten (10) days following such breach.

STATUS: BOTH PARTTES TO REVIEW AND RESEOND BY 9/9/87
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AGRFFMENT
BETWEEN THE
NEZ PERCE TRIEE
AND THE
UNITED STATES DEPARTMENT OF ENERGY
GOVERNING THE NEGOTTATICN
CF A
CORNSULTATICN AND COOPERATTCN AGREEMENT

THIS AGREEMENT, made and entered into this 6th day of August, 1987, between
the Nez Perce Tribe (hereinmafter "the Tribe"), by and through the Chairman of the
Nuclear Waste Subcommittee (hereinafter "the Subcamittee®) of the Nez Perce
Tribal Executive Committee (hereinafter "the NPTEC"), and the United States
Department of Energy (hereinafter "DOE"), by and through the Assistant Manager for
Camercial Nuclear Waste, DOE Richland Operations Office (hereinafter '"the
Assistant Manager"). | |

WITNESSETH:

1. Background; Purposes. ’Lhe Nuclear Waste Policy Act of 1982 (hereinafter

"the NWPA" or "the Act") directs the Secretary of Energy (hereinafter “the

Secretary") to seek to enter into agreements with, inter alia, Indian tribes that

have been designated by the Secretary of the Interior as “affected Imdian tribes,"
to govern the process of consultation and coocperation between the parties during
the conduct of DOE activities under the NWPA. The Tribe is an "affected Indian
tribe" and has accepted the Secretary's invitation to begin negotiations con such a
Consultation amd Cooperation Agreement. The parties agree that procedures for the !
conduct of negotiations are necessary and desirable to expedite the progress of
negotiations and to provide a clear record of events. To meet these goals, the
parties agrée to be bound by the procedures detailed in this agreement.

The parties recognize that no set of procedures can anticipate all

ciraumstances that will arise during the course of negotiations, and this
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agreement should be construed liberally to avoid devotion to procedure over
substance and to achieve its purposes. Nevertheless, the failure of either party
to abide by the letter and spirit of this agreement shall constitute good cause
for the terminaticn of negotiations.

2. Good Faitix. The parties enter negotiations with the expectation of
reaching a mutually satisfactory Consultation and Cooperation Agreement. 2As a-
showing of their good faith, the parties agree that negotiations will be
terminated only for good cause. Good cause shall include, by way of explanation
but not of limitation:‘l material changes to the NWPA that alter the relationship
between the Tribe amd DOE; withdrawal of the Hanford Site fraom further
consideration as a cardidate site for a nuclear waste facility; failure to
progréss toward resolution of differences concerning the oontents of a
Consultation and Cooperaticn Agreement; bad faith on the part of either party; and
the failure of either party to abide by the letter and spirit of the procedures
detailed in this agreement. |

3. Mcdifications. ‘This agreement may be mecdified by the parties by a
writing duly executed by the Chairman of the Subcommittee and the Assistant
Manager.

- 4. Erinciples Governming Negotiations. The parties acknowledge the
following principles as reflecting their respective and appropriate interests in
the consultation and cooperation process:

A. As acknowledged in the President's Policy Statement of January,
1983, a govermment~to-goverrment relationship exists between the United States ard
the Tribe under which the United States is cbliged to protect and enhance the
proprietary and govermmental rights of the Tribe;



B. By virtue of its treaties with the United States, the Tribe has
prior and paramoumt reserved rights to certain natural resources, and the
Department is dbliged to take all reasonable measures to avoid harm to those
rescurces;

C. The Tribe has a critical interest in protecting the natural
rescurces in the Tribe's possessory ard usage rights area, and Departmental
activities should be designed to avoid adverse impacts on those rescurces;

D. The Tribe has a critical interest in maintaining the envirommental
integrity of the Columbia River and its tributaries, and Departmental activities
should be designed to avoid adverse impacts on the River;

E. The provisions of Section 117(c) of the NWPA do not constitute a
limitation on the contents of a Consultation and Cooperation Agreement, and all
issues arising fram the NWPA program are open for discussion; |

F. The Tribe's role in the NWPA program is cne of independent oversight
directed at protecﬁion of Tribal treaty rights, the health and welfare of Tribal
constituents, the social and econamic well-being of Tribal constituents, and the
envirormental quality of Tribal interest areas; |

G. As a result of the trust relationship existing between the Tribe and
the United States, ambiguities in the Act that cannot be resolved by referring to
other sections of the Act or to the legislative history are to be construed in
favor of the Tribe;

H. The NWPA is the vehicle by which Congress has chosen to resolve the
hazards posed by the existence of high-level radicactive waste, and the activities
of both parties must be guided by the NWPA;



I. The process of consultation and cooperation envisicned by Congress
in Section 117(c) of the NWPA is one of honest, open, and camprehensive
consultation and cooperation;

J. The consultation and cocperation process should be carried on in an
orderly, predictable, and fair manner, and is assisted by the existence of a
Consultation and Cocperation Agreement between the Tribe and DOE; ard

K. Tribal and DCE activities under the NWPA must be conducted with due
regard for the statutory dbligation of DOE to develop a permanent repository amd
for DOE's role as trustee of the Nuclear Waste Fund.

5. Official Record of Negotiations

. A. A Court Reporter certified by the state in which any negotiating
session occurs shall record the proceedings of such negotiating session. Said
Court Reporter shall be required to deliver a trahscript of each negotiating
session to a designated member of each negotiating team within seven (7) days of
the date on which the session occurred. After editing by the negotiating teams
for clerical errors, which shall be campleted within fourteen (14) days of their
receipt, an original and two (2) copies of the corrected transcript shall be
delivered to each negotiating team. Said transcript shall beccome the official
record of the negotiating session and may be relied upon in any court, tribunal,
or forum in discerning the intent of the parties in relation to any provision of
any Consultation and Cooperation Agreement between the parties.

B. By mutual ‘oonsent of the parties, and upon the order of the chair,
discussions may be held off the rword at any time during a negotiating session.

6. Sites of Negotiating Sessions. The parties shall host negotiating
sessions an an alternating basis. The party hosting a session will name a member
of its negotiating team to chair the session and shall have the right to select
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the site of the session. The parties agree that sites other than the offices or
places of business of members of the negotiating teams will allow the negotiating
teams to devote their full attention to the negotiations. The parties, therefore,
will agree to other mutually convenient sites.

7. RBegotiating Teams. The negotiating team of the Tribe consists of:
Allen V. Pinkham, NPTEC Chairman; Del T. White, NPTEC Nuclear Waste Subcamittee
Chairman; Ronald T. Halfmoon, Program Manager, Nez Perce Nuclear Waste Policy Act
Program ("NP-NWPA"); B. Kevin Gover, Special Caunsel, NP-NWPA; and Jchn Hutchins,
Camncil of Energy Resource Tribes. The negotiating team of DOE consists of: Jahn
Anttonen, Assistant Manager for Cammercial Nuclear Waste, DOE Richland Operations
Office; 0. lee Olson, Acting Director, Basalt Waste Isolatieon Division; Max
Powell, Institutional Liaison, Basalt Waste Isolation Division:; Eugene Pride,
Chief Counsel, DOE Richlard Operatiéns Office; and Barry G. Gale, Chief, Econamic
and Intergovermmental Analysis Branch, DOE Office of Civilian Radicactive Wasté
Management - (hereinafter “OCRWM"). Fach party reserves the right to designate
persans to replace members of its negotiating team. The parties anticipate that
only persons succeeding members of the negotiating teams in their current
capacities within the organizaticnal structure of the parties shall be named to
the respective negotiating teams, provided that, in the event the capacity, title,
or position of any member of either negotiating team should change, that change
does not require his or her removal fram the negotiating team, and his or her
successor in capacity, title, or position does not becare a member of the
negotiating team of the Tribe or DOE absent the affirmative act to that effect of
the NPTEC or the Assistant Manager, respectively.

8. Persons Attending Negotiating Sessions. Negotiating sessions shall be
closed to the public. Only members of the negotiating teams may be present



wiﬂmzttheexpréscmsmtinwitﬁgofeadzparty,miggﬂatmanbersofﬂm
NPIEC, the NP-NWPA Intergoverrmental Coordinator, one member of the Tribe's
Multidisciplinary Team, the Director of me Portland Area Office of the Bureau of
Irdian Affairs or his designate, and the Director of the Portland Area Office of
the Indian Health Service or his designate may attend any negotiating sessicn as
cbservers; ard provided further that either party may request of the other in

writing, at least seven (7) days prior to such negotiating session, permission to
allow (an)other pe.rson(s} to atterd a negotiating session as (an) dbserver(s) or
participant(s) and such permission shall be given freely.

9. OQuorum. The presence of three (3) members of each negotiating team
shall constitute a quorum. Negotiating sessions may proceed anly when a quorum is
present. | |

10. Schedule. The parties agree to the desirability of campleting a
Consultation and Cocperation Agreement on or before December 31, 1988. To that
end, the parties agree to ccniuct: one negotiating session every six (6) weeks frum
the date of this agreement to December 31, 1988, exceptthaténysession may be
cancelled or postponed with the mutual consent of the parties. Negotiating
sessicns shall be scheduled to last two (2) days. On the first day of a
negotiating session, the session shall cammence not prior to 1:00 p.m. local time.

The parties agree to the following dates for the first six (6)
negotiating sessions:
August 5-6, 1987 (to be hosted by DOE)
September 9~10, 1987 (to be hosted by the Tribe)
Cctcber 21-22, 1987 (to be hosted by LCE)
December 10-11, 1987 (to be hosted by the Tribe)



January 20, 22, 1988 (to be hosted by DOE)
March 10-11, 1988 (to be hosted by the Tribe).

11. Agendas for Negotiating Sessions. The items for discussion at any
negotiating session shall be camunicated in writing at least two (2) weeks prior
to such session by the host party. The parties anticipate that the items for
discussion at a given session shall be mutually agreed upon at the previous
session. Items not on the agenda may be discussed at a given session only with
the mitual consent of the parties, which consent may be withdrawn by either party
at any time during the session. '

12. Recording Proposals and dmrrtexnropo&als. The parties anticipate that

the Tribe will be responsible for making most formal proposals for provisions to
be included in the Consultation and Cooperation Agreement. Either party, however,
is free to present formal proposals. Any proposal shall be marked clearly to
reflect the identity of the party submitting the proposal, the issue to which the
proposal is directed, and the date upon which the proposal is mailed or delivered
to the othervparty. Each such proposal or counterproposal shall be made a part of
the record at any negotiating session af. which the issue to which the proposal is
directed is discussed. A proposal shall be deemed proper and open for discussion
only when made in writing and mailed or delivered to each member of the other
party's negotiating team. '
The parties should provide proposals and countéxpmposals at least cne
(1) week prior to the negotiating session at which such propesal or
13. Preliminary Ratification. When the negotiating teams have reached
agreement aon a provision, that provision shall be transmitted to the NPTEC and the

Director of the DOE Office of Geologic Repositories (hereinafter “OGR") for their



review and preliminary approval. While such review and preliminary approval shall
not constitute the final approval of the parties, or render the provision an
Interim Agreement under Section 15 herein, or ctherwise bind the parties to the
provision, the parties agree that such review and preliminary approval irdicates a
strong likelihood that the provision ultimately will be approved and included in
the Consultation ard Cooperation Agreement between the parties. The NPTEC and the
Director of OGR shall camplete their review and render their written preliminary
approval or disapproval within thirty (30) days of the negotiating session at
which the negotiating teams reached agreement on the provision.
14. Deadlock; Commmication of Concerns to Higher Ievels of Authority

A. If an item has been on the agenda and discussed at three (3)
negotiating sessions, and the negotiating teams have not reached agreenment
concerning that item, either party, or both of them, may declare a deadlock an
that item and invcke the procedures described in Subsections 14.B, 14.C, 14.D, or
14.E herein. A declaration of deadlock on an item shall not preveni: discussion of
other items.

B. Upon the declaration of a deadlock as to a given item, the parties
may agree to table the item. The tabling of an item shall prevent discussion of
the item during the two (2) negotiating sessions immediately following the
declaration of deadlock.

C. If the Tribe declares a deadlock on any item, it may, within fifteen
(15) days of the declaration, sukmit to the Director of OGR a written petition for
his intervention in the negotiations. Such written petition shall recite the
provision proposed by the Tribe's negotiating team, the response (including any
proper camterproposal) of the DOE negotiating team, and argument supporting the
Tribe's proposal. A copy of the petition shall be delivered to each member of



DOE's negotiating team. The DOE negotiating team shall respend in writing within
fifteen (15) days of receipt of the Tribe's petition, and shall deliver a copy of
its response to each member of the Tribe's negotiating team. The Tribe's
negotiating team then may reply to said respanse within ten (10) days of rweipt
of the response ard shall deliver a copy of said reply to each member of DOE's
negotiating team. The Director of OGR shall respond in writing to the Tribe's
petition within thirty (30) days of receipt of the Tribe's reply and shall explain
in detail the reascons for his decision. The decision of the Director of OGR shall
not be binding on the Tribe, and the Tribe may accept or reject the provision
proposed by the Director.

D. If DCE declares a deadlock on any item, it may, within fifteen (15)
days of the declaraticn, submit to the NPTEC a written petition for its
intervention in the negotiations. Such written petition shall recite the
provisicn proposed by DOE's negotiating team, the respanse (including any proper
counteroffer) of the Tribe's negotiating team, and argument supporting DOE's
proposal. A copy of the petition shall be delivered to each member of the Tribe's
negotiating team. The Tribe's negotiating team shall respond in writing within
fifteen (15) days of receipt of DOE's petition and shall deliver a copy of its
respanse to each member of DOE's negotiating team. DOE's negotiating team then
may reply to said response within ten (10) days of receipt of that response and
shall deliver a copy of said reply to each member of the Tribe's negotiating team.
The NPIEC shall respord in writing to DOE's request within thirty (30) days of
receipt of DOE's reply and shall explain in detail the reasons for its decision.
The decision of the NPTEC shall not be birding on DOE, and DOE may accept or

reject the provision proposed by the NPTEC.



E. Should differences cantimue to exist between the parties after the
campletion of the process described in Subsections 14.C and 14.D, whichever should
arply, the parties may mutually agree upen arbitration proceedings. Within thirty
(30) days after notification by the Director of OGR or the NPTEC of his or its
decision under Subsection 14.C or 14.D, respectively, the negotiating teams shall
appoint as the hearing officer one (1) matually agreed upon, independent,
recognized expert in the particular field involved. Within fifteen (15) days
after such appointment, the parties each shall submit to the hearing officer a
written statement of their respective proposals amd the bases therefor. The
hearlng ‘officer may hear oral presentations at his discretion. Nothing herein
shall preclude the parties fram asking for and receiving from the hearing officer
‘a reasonable extension of the time limit for good cause. The hearing officer
Shall campile ad maintain an accurate record of all written sxﬂ:xﬁissions and é
transcript of any oral presentations made to him. The hearing officer shall
consider all written submissicns and oral presentations in the record and shall
make written recammendations on the matters before him. The hearing officer shall |
transmit his written recamendations along with a copy of the record and
transcript to the Director of OCRM and to the negotiating teams within thirty
(30) days following his receipt and consideration of all written submissicns ard
authorized oral presentations.

Within ten (10) days following receipt of the hearing officer's
written recammendations, the record, ard the transcript, the negotiating teams may
submit their own written camments and recamendations to the Director of CCRWM,
which camments and recammendations shall be made a part of the record. Each party
shall similtanecusly transmit a copy of any such comments and recamerdaticns to
the other party. Within twenty-five (25) days following receipt of the written
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recammendations of the hearing officer, the record, and the transcript, the
Director of OCRWM shall issue a written decision on the matters before him, which
decision shall include a description of the basis in the record for such decision.
The responsibility of issuing a decision under this subsection may not be
delegated by the Director of OCRWM. Copies of the decision shall be transmitted
to the parties. The decision of the Director of OCRMM shall constitute the final
action of DOE. Such decision shall not be binding on the Tribe, and the Tribe
shall remain free to accept or reject the decision of the Director of OCRWM.

F. Nothing herein waives, modifies, abrogates, limits, or otherwise
affects the right of the Tribe to request information urnder Section 117(a) (2) of
the NWEA. | :

15. Interim Agreements. Prior to the campletion of negotiations on the
contents of a Consultation and Cocperation Agreement, the parties may agree to
execute ard implement Interim Agreements on items upcon which the parties have
reached a mutually satisfactory accord. Any such Interin Agreement shall be
entered into under the authority of Section 117(c) of the NWPA arnd shall be
binding and enforceable in accordance therewith. Said Interim Agreement(s) shall
be signed by the Chairman of the NPTEC arnd the Director of OGR for the Tribe and
DOE, respectively.

The parties agree that the provision of financial assistance grants to
the Tribe fram the Nuclear Waste Fud is an item of urgent importance and should
ke the subject of an Interim Agreement. The parties further agree that they shall
devote their best efforts to finalizing such an Interim Agreement before
November 30, 1987.

16. Ancillary Working Agreemernts. The Consultation and Cocperation
Agreement to be negotiated by the parties is intended to endure throughout the
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process of characterization and the possible licensing, construction, operation,
decamissioning, closure, and post-~closure monitoring of a nuclear waste facility
at the Hanford Site. The details of the consultation and cooperation process
during any given phase of the NWPA'program shall be left to ancillary agreements
between the parties. Such ancillary agreements shall be incorporated by reference
into the Consultation and Cooperation Agreement. An ancillary agreement governing
consultation and cooperation during the characterization phase will be executed
similtanecusly with the Consultaticn and Cooperation Agreement. Nothing herein
shall prevent the parties fram executing further ancillary agreements during the
characterization phase.

17. W The costs of all act1v1t1$ of the partJ.es
pertamlngtothlsagreementshallbepaldfmnthemmlearhastefmﬁ -

18. Definitions. Asused in this agreement, the term:

A. "Consultation and Cooperation Agreement" means a binding, written
agreement- between the Tribe and the United States entered into pursuant to
Section 117(c) of the NWPA;

B. "NPTEC'" means the Nez Perce Tribal Executive Cammittee, the
governing body of the Tribe:;

C. "Nuclear waste facility" means a repository, a monitored retrievable
storage facility, a test and evaluation facility, or an interim federal storage
- facility, as those terms are used and defined in the NWPA;

D. "Nuclear Waste Fund" means the Nuclear Waste Fund established in
Saction 302(c) of the NWPA;

E. "NWPA" means the Nuclear Waste Policy Act of 1982, Pub. L. 97-425,

96 Stat. L. 2201-2263, 42 U.S.C. Sections 10101-10226;



F. "OCRM" means the Office of Civilian Radicactive Waste Management
established in Section 304(a) of the NWPA;

G. "OGR" means the Office of Geologic Repositories of OCRWM;

H. "“Secretary" means the Secretary of Energy:

I. "Subcammittee" means the Nuclear Waste Subcammittee of the NPTEC;

J. "ribe" means the Nez Perce Tribe, an Indian tribal govermment whose
members are eligible for the services provided to Indians by the Secretary of the

Interior because of their status as Indians.

The duly authorized representatives of the partles have set tnel.r nands cu"ﬁ .
seals hereunto, arxithlsagreementbwcmeseffectlveonthesthdayofAugust

1987.

FOR THE NEZ PERCE TRIEE:

kﬁQ’t—\,wQ{%‘ o (e 987

~

Del T. White
NPTEC Nuclear Waste Subccmm.ttee Chairman

FOR THE UNITED STATES DEPARTMENT OF ENERGY:

%/ /C‘_h sate: Puce. L V957

JokfAnttonen
Assistant Manager for Cammercial Nuclear Waste
Richland Operations Office
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TO: Tribal/State Program Managers

FROM: Xevin Gover, Counsel
Nez Perce NWPA

RE: Status of Nez Perce C & C Negotiations

DATE: August 10, 1987

Attached for your information are two documents relating to the Nez Perce
Tribe's C & C negotiations with DOE. The first is an agreaneht on negctiating
procedures executed on August 6, 1987, by the Chairmen of the respective
negotiating teams. The second is a report on the cutcome of cur first formal
negotiating session with DOE on August 5-6, 1987, showing our proposals, DCE's
responses, and any provisions agreed upcn.

| Ovaréll, I believe significant progress was made in the first session. DOE's
concerns with our proposals generally were principled and reasonable, if not
always meritoriocus. We were able to negotiate several provisions guaranteeing
tribal rights well beyond those acknowledged in previous DOE pelicy
pronouncements.  We are cautiously optimistic that most if not all remeining
issues can be resolved at cur next negotiating session on September 9-10.

Notwithstanding the foregoing, we should not make too much of the progress.
The Tribe's proposals were relatively modest, designed primarily to eliminate
delay in the award of grants and undue interference in their administration. DOE
long ago conceded the desirability of these goals, and could not oppose
responsibly reasonable proposals directed at their attaiment. Moreover, the most
difficult issues remain unresolved.

Your views cn these items are welcame and appreciated.



STATUS OF C & C NEGOTTATICNS GN
FINANCTAL ASSISTANCE
8/7/87

CORSULTATICN AND COOPERATICN AGREFMENT

THE NEZ PERCE TRIER
AND
THE UNITED STATES OF AMERICA
COVERNING THE PROVISION CF
FINARCTAL, ASSISTANCE FRM THE ROCIEAR WASTE FUND

This Consultation and Cooperation Agreement (hereinafter, “Agresment") is
made and entered into this ___ day of , 1987, by amd between the Nez
Perce Tribe, a federally-recognized Indian tribe (hereinafter, "the Tribe"), and
the United States of america, by and through the U.S. Department of Energy
(hereinafter,’ "DOE"), under the authority of Section 117(c) of the Nuclear Waste

Policy Act of 1982 (hereinafter, "the NWPA" or "the Act"):

WITNESSETH:
ARTICIE I. STATEMENT OF ERINCIPLES
The parties agree that the following principles shall govern the provision of
financial assistance to the Tribe from the Nuclear Waste Fund.

NEZ PERCE PROPOSAL
A. The NWPA establishes a relationship between DOE ard ‘affected tribes and
states which is unlike the relationship between DOE and any other persons or
entities to whom DOE provideé financial assistance.’ The rules, regulaticns and
1



instruments employed in providing financial assistance to the Tribe must reflect
this unique relationship.

DOE PROFOSAL

A. 'The NWPA establishes a relationcship between DOE and affected tribkes ard
states which is unlike the relatianship between DO and any other persoms or
imterpretation of the rules, regulations and instruments employed in providing
financial assistance to th2 Tribe must reflect this unigue relationship.

STATUS: 2ACREXMENT GN DOGE PROPCSAL

NEZ PERCE TROPCSAL

B. IXE acts as a fiduciary in administering the Nuclear Waste Fund. The
Tribe bas a similar respansibility in: (1) carrying out activities with public
resaarces, ard (2) developing an oversight capability that will enable it to
identify and assist in the resalution of potential impacts on the public health
aﬁsafety,.ﬂemicardswialmll—beirgéfﬁapmlic,arﬁﬁeerwim,
that may result from the develcpment ar operation of a repository far the disposal
of high-level radiocactive waste ard spent mxclear fuel.

STATUS: AGREEMENT ON NEZ PERCE PROPGSAL |

NEZ PERCE PROPCSAT,

C. The Tribe acts under a public trust eguivalent to that of DOE in meeting
the cbjectives ard mandates of the NWPA. |

STATUS: AGREEMENT ON NEZ PERCE PROFOSAL




- NEZ PFERCE PROPCSAL

D. VWithout assistance from the Nuclear Waste Fund, the Tribe cannot parti-
cipate effectively in the NWPA process. Any effort to limit, withhold or seek
repayment of funds may chill expressions of concem by the Tribe and negatively
affect the Tribe's efforts to protect the public health and safety, the social ard
econamic well-being of the public, and the ernviromment.

DOE PROFOSAT,

D. Without assistance fram the Nuclear Waste Fund, the Tribe cannct parti=-
cipate effectively in the NWPA process. Every effort will ke made, consistent
with the NWPA ard the Tribe's responsibilities thereunder, to support the Tribe's
efforts to protect the public health and safety, the sccial and econamic well-
being of the public, and the enviromment.

SEQOND NEZ PERCE PROPOSAT,

D. Without assistance fram the Nuclear Waste Fund, the Tribe cammct
participatz effectively in the NWPA process. Inflexdble ard restrictive
a;pﬁmﬁaéofmgemﬂreglﬂadasgwemirgfﬁmdalmimmtmm
may chill expressions of cancern by the Tribe and thereby diminish the scope axd
quality of Tribal participation. Every effart will be made, therefare, cansistent
with the NWPA arnd the Tribe's respansibilities thereunder, to support the Tribe's
efforts to protect the public health and safety, the social and ecocnamic well-
being of the public, amd the envircment.

STATUS: AGREEMENT QN SECCND NEZ PERCE PROPCSAL

NEZ PERCE PROPCGAL
E. Because the NWPA established the Tribe in an independent oversight
function with regard to IXE activities, DOE's inwvalvement in the administration



ard management of grants to the Tribe shauld be anly as mxch as is necessary to
ensure that funds are spent for the popceses for which thay are awarded.
STAITUS: ACGRFEMENT (N NM2Z PERCE PROFOSAL

NEZ PERCE PROPCSAT,

F. As a result of the special federal-tribal relationship, a mmber of
federal statutes provide unique opportunities for flexibility in the processes of
awarding and administering financial assistance to the Tribe. These statutes
should be used flexibly and creatively to tailer DOEs administration of the
Nuclear Waste Furd to the Tribe's situation.

SEOND NEZ PERCE PROPCEAL

F. As a result of the special federal-tribal relationship, a mmber of
federal statutes provide unique opporbunities for flexibility in the processes of
awarding and administering financial assistance to the Tribe. These statutes
should be used as models for the provision of financial zssistance .to the Tribe
and to tailor DOE's administration of the Nuclear Waste Fund to the Tribe's
situation.

STATUS: mmmmmmgﬁ/w

NEZ PERCE PROPOSAT,

G. ﬁhetiﬁzelyawardofgrantstothemmis&entialtoitsabﬂityto
conduct respansibly ard effectively its oversight activities.

STATUS: AGREEMENT CN NEZ PERCE PROFCSAL

NEZ PERCE PROPOSATL



H. 'he Tribe has hrovad discretion in defining the scope ard extent of its
independent oversight, monitoring and evaluaticn activities, but that discretion
is subject to the need to protect the physical integrity of the cardidate site and
the availability of monies fram the Nuclear Waste Fud.

STATUS: AGREEMENT QN NEZ PERCE PRORCCAL

NEZ PERCE PROPCSAL .

I. The Tribe stards as a separate nation within the federal system,
enjoying an angoing treaty relaticnship with the United States, amd is not a sub-
unit of the federal govermment.

STATUS: AGREEMENT OGN NEZ PERCE PROPCSAL

NEZ PERCE PROPCGAT

J. 'The Tribe and DOE recognize the need for program contimity, and grants
toﬂeﬁbemstbemintai:adatalevalmmmteviﬁlitswersigbt,
monitoring ard evaluation activities, and the status amd pace of DOE's activities.

STATUS: AGREEMENT ON NEZ PERCE PROPOSAL

ARTICIE IT. FIRPCSES AND SQOrZ

NEZ PFRCE DROPOSAL
A. Puposes. The parposes of this Agreement are:
(1) To guarantee regularity, predictability and fairness in the provi-
sion and administration—of financial assistance to the Tribe from

DOE;



(2)

(3)

To define the duties of the parties in comnection with the pro-
vision of financial assistance to the Tribe by DCE; ard

To adjust DOE rules, regulations, procedures and guidelines on the
provision of financial assistance to reflect the unique circum-
starces of the Tribe, its special relationship with the United

States, and its irdependent oversight role in the NWPA process.

DOE PROPOGAL

A. Purposes. The purposes of this Agreement are:

(1)

To guarantee regularity, predictability and fairness in the pro-
visicn and administration of financial assistance to the Tribe from
ICE; _

To define the duties of the parties in conmnection with the pro-
vision of financial assistance to the Tribe by DOE; and

To ensure interpretationé of DOE rules, regulations, procedures ard
guidelines cn the provision of financial assistance to reflect the
unique circumstances of the Tribe, its special relationship with
the United States, and its indeperdent oversight rcle in the NWPA

process.

SECOND NFEZ PERCE PROPOSATL

A. Purposes. The purposes of this Agreement are:

(1)

(2)

To guarantee regularity, predictability amd fairmess in the pro-
vision and administration of financial assistance to the Tribe from
IXCE;

To define the duties of the parties in comection with the pro-
vision of finarcial assistance to the Tribe by DOE; and



(3) 7To tailcr DCE rules, regulations, procedures ard guidelines an the
provision of financial assistance and the application thereof to
reflect the wnique ciroumstances of the Tribe, its special
relationship with the United States, and its independent oversicht
role in the NWPA process.

STATUS: AGREIMENT QN SECCHD NEZ PERCE PROFCSAL

NEZ PERCE PROPOSAL

B. Scope. This Agreement shall govern “he provision of financial assis-
tance ‘from the Nuclear Waste Fund to the Tribe by DOE. This Agreement is to be
read in conjunction with DOE rules, regulations, procedures and guidelines gen-
erally applicable to the provision of financial assistance. To the extent the
provisions of this Agreement conflict with such rules, regulations, procedures and
guidelines, the provisions of this Agreement shall control.

DOE PROPOSAL

B. .&E This Agreement shall govern the provision of financial assis-
tance fram the Nuclear Waste Furd to the Tribe by DCE. This Agreement is to be
read in conjunction amd consistent with DOE rules, regulations, procedures and
guidelines generally applicable to the provision of financial assistance. To the
extent the provisions of this Agreement provide a more detailed interpretation of
such rules, regulations, procedures and guidelines, the provisions of this

Agreement shall govern.
STATUS: BOTH PARTIES TO REVIEW AND RESPFOND BY S8/9/87

ARTICIE ITT. Authority for Aqreement: Parties
NEZ PERCE PROPOSAT,



A. Authority. This Agreement is made and entersd into under the authority
of Section 117 of the NWPA, ard is interded to be binding and enforceable in
accordance therewith. The authority of [CCE to bind the United States is Section
117 of the NWPA. The authority of the Tribe to bind itself is its inherent

sovereign power to canxduct relations with the United States.

B. Parties.
1. United States Department of Fnerqy. The United States is represented by

the Director of the Cffice of Geologic Repositories of the Office of Civilian
Radicactive Waste Management. The Director of CGR acts on behalf of the Secretary
of Energy in executing this Agreement. The Director of OGR, in executing this
Agreamt,birﬁsﬂm&dtedstats,ﬂ}eneparmﬁntofﬁmgy,ammofﬁmrs,
employess, offices, agercies, cther ent:.tles thareof, and their successars as to
ttxemttersccvex'edbythjsAgreenént.

2. Nez Perce Tribe. The Tribe is represented by the Chairman of the Nez
Perce Tribal Executive Coamittee, the governing body of the Tribe. The Chairman,
.memﬁmﬂﬁsmt,mﬁmmmmwmmlybym,am
bizﬂsﬂn'nribe,ﬂaem,arﬂallofficials,agani&sarﬂctberentitim
thereof.

STATUS: AGREFMENT OGN NEZ PERCE PROPCGAL

ARTICIE IV. Nuclear Waste Fund

NEZ PERCE PROPOGAT,

The Nuclear Waste Fund established by the NWPA is carposed of payments mode
by the generators amxd owners of high-level radiocactive waste and spent muclear
fuel. The Fund was established to ensure that the costs of carrying cut activi-



ties relating to the disposal of such weste ard spent fuel will be borme by the
persans respansible far generating such wastz ard spent fuel.
STATUS: AGREFMENT OGN NEZ PERCE PROFCSAL

NEZ PERCE PROPCSAT,

ARTICIE V. Fundable Activities During Characterization

BAIP anxrently is characterizing the Hanford Site pursuant to Section 113 of
the NWFA. The Tribal activities that shall be funded urder Section 118(b) of the

NWPA during the charecterization phase include, but are not limited to:

(1)

(2)

(3)

(4)

Reviews of policy and technical reparts, shxdies, aralyses, camputer
mxdels, plans, surveys, adits amd cother doaments generated by any
entity involved in the execution, enforcement, review, oversight,
implementation or regulation of NWPA-related activities;

Activities directed at discovering any potential impacts of the location
of a repository at Hanford on the public health and safety, the social
and ecancmic well-being of the public, the enviroment, and natural
resaurces in the possessory and usage rights area of the Tribe;
Preparation of a repart to the Secretary of the impacts discovered urder
paragraph (2); preparation of a request for technical arnd financial
assistance designed to avoid, minimize, mitigate or provide campensation
for adverse impacts discovered wunder paragraph (2); and preparation for
negotiatians under Sectian 113(b)(3) (B) to determine the natire and
amount of such technical and financial assistance;

Monitoring, inspection and assessment of anr-site activities related to
the disposal of waste in an KWPA facility, of the site, of enwviramental
monitoring, of enviromental and cultiral information gathering, of the



(5)

(6)

(7)

(8)

(9)

(10)

(1)

effects of characterizaticn activities, and of scientific ard technical
tests and data collecticon;

Irdeperdent testing, data collection and stidies, both anrsite ard off-
site, relating to the suitability of the Hanford Site for a repository
ard the potential impacts asscciated with a repository, inclwding im-
pacts associated with txansportation of waste to and fram such a
repositary;

Coxducting a public information program to provide infecrmation an NWPA
activities to Tribal oconstitvents, including the development and
disseminaticn of informaticn, m2intenance and operation of public
information offices, and canducting public meetings and hearings;
Coordimating activities and sharing infammtion with officials,
agencies,and entities of the United States, the several States, Indian
tribes (whether or not such tribes are deemed "affected Indian txribes®
under the NWPA), lccal govermments, intercoverrmental entities and all
cther entities having an interest in the canduct of the NWFA program;
Activities intended to lead to a consultation and cooperation agresment
with DCE;

Activities authorized by ar conducted pursuant to é consultation and
cooperation agrecment with DCE;

Camenting upon amd esgessing caxerms and dojections in commection
with DOE activities, both at Hanford amd nationally, while
characterization is urder way at any of the three sites now undergoing
characterization; ard

Activities directed at preparing for participaticn as a party or as an
cbserver in proceedings of the Comission an any application for a

10



construction autharization or operating license for a facility in which
high~level radicactive waste or spent fusl is to be handled, packaged,
reprocessed, stared or disposed of.

STATUS: ACGREEMENT CN NEZ PERCE PROPCSAL

NEZ, PERCE PRODOSAT,

ARTICIE VI. 2pplicatiocn of 10 C.F.R. Part 600

The parties acknowledge that 10 C.F.R. Part 600 provides a reascnable set of
rules for the award, use and administration of grant funds, and the Tribe agrees
to the application of 10 C.F.R. Part 600 to financial assistance received by the
Tribe fram DCE. The parties further acknowledce that the assistance to be
received is grant assistance, and that no federal agency ccllaboration,
participation or intervention in the activities of the Tribe pursuant to the grant
is Lo occur, except as requested by the Tribe.

DOE PROPOSAL

ARTICIE VI. 2pplication of 10 C.F.R. Part 600

The parties acknowledge that 10 C.F.R. Part 600 provides a reasonable set of
rules for the award, use and administration of grant funds, arxd the Trike agrees
to the application of 10 C.F.R. Part 600 to financial assistance received by the
Tribe from DOE. The parties further acknowledge that the assistance to be re-
ceived is grant assistance, and that no federal agency collaboration, partici-
pation or interventicn in the activities of the Tribe during its activities pur-
suant to the grant is to occur, exceptasrequestedbytlw’rribeorasitrequiréd
to fulfill federal responsibilities under applicable laws and regulations.

SECOND NEZ PERCE PROPOSAL | '

ARTICIE VI. Application of 10 C.F.R. Part 600

11



Ehepartisadqmledgetbatloc.F.R.PaItGGOp:vvidsareasaable‘setof
rules for the awaerd, use ard administraticn of grent furds, ard the Tribe agrees
to the application of 10 C.F.R. Part 600 to financial assistance received by the
Tribe from DOE. ‘The parties fixther acknowledge that the assistance to be re—
ceived is grant assistance, and that mo federal 2gency collaboraticon, partici-
pation or intervention in the activities of the Tribe during its activities par-
suant to the grant is to ocaur, exxept to the minimm extent necessary to ensure
that furds are sperit for the prposes for which they are awarded, or as requested
by the Tribe.

STATUS: AGREEMENT N SECQND NEZ PERCE PRCPOSAL

NEZ PERCE PROPOCAT,

A. Special Restrictive Corditions Disfavored. The parties acknowledge that
wder 10 C.F.R. § 600.105, DCE may apply award conditions an grants to the Tribe
ﬂ;ataremzemtﬁctiveﬂ:anﬂmegenerallya;pli@b]e. The parties acknow-
ledge further that such coditions may be imposed anly in accordance with § 600.
105. The parties agree that, if IOE has applied sixh a condition to the Tribe's
grant, the costs of the necessary carrective actions idemtified by DOE under §
600.105(b), shall be paid for cut of the Nuclear Waste Furd.

STATUS: AGREFMENT ON NEZ PERCE PROPCSAL

NEZ PERCE PROPOSAT,

B. Oontimation Awards. The Tribe may request from DOE that any specific
project of the Tribe be funded on a multi-year basis. The parties agree that cer—
tain of the Tribe's activities are of the type that "require an extended furding
camitment by DOE and for which an anmual continuaticn review is inappropriate.”

12



DOE agrees, therefore, that a single budget pericd excesding twelve (12) months
may be proposed by the Tribe arnd will ke approved if all othsr grant application
requirements are met.

Should the Hanford Site be eliminated fram consideration under Section
118(b) (5) of the NWPA during a period covered by a kudget pericd exceeding twelve
months, the parties shall cameence negotiations within forty-five (45) days on
revisions to the Tribe's grant to camply with Secticn 118(b) (5).

DOE PROFCCAT, |

B, Cortimation Awards. The Tribza may request from DOE that any specific

project of the Tribe be approvéed on a multi-year basis with anmual funding
provided.
STATUS: PBOTH PARTTES TO REVIEW AND RESFCND BY 9/9/87

NEZ PYRCE PROPCSAT,

C. No Cost Sharing. The parties agree that the Nuclear Waste Folicy Act
requires that all costs to the Tribe arising from its activities undertaken in
connection with matters relating to the disposal of high-level rnuclear waste shall
be paid from the Nuclear Waste Fund. The Tribe, therefore, shall not be required
to bear any of the cost of such activities.

DOE PROPOSAT,

C. No Cost Sharirng. The parties agree that the Nuclear Waste Policy Act
requires that all allowable costs to the Tribe arising from its activities
mﬁertakmincaméctimwithmttarsrelati:gtoﬁ:edispwalofhigkrlevel
mclear&asteshallbepaidfrmﬂmebtuclear?iastehnﬁ. The Tribe, therefare,
shall not be required to bear any of the allowable costs of such activities.

STATUS: AGREEMENT QN DOE PROFCSAL

13



D. DUncbligated Balances. The parties agree that DOE may authorize all or

‘part of any uncbligated kalance remaining at the emd of a budget peried for
a@erﬁiture by the Tribe in the subsequent budget pericd. Wwhere an uncbligated
balance remains and work is not yet camplete on the project, DOE shall approve the
use of such uncbligated balance freely. Such uncbligated balances shall not be
offset in the subsecuent budget pericd against the new DOE furding provided for
the subsequent budget pericd.

DOE_PROPCSAL

D. DUncbligated Balances. The parties agree that DOE may authorize all or
part of any mnbligéted balance remaining at the end of a kudget period for
experditure by the Tribe in the subsequent hudget pericd. Where an uncbligated
balance remains and work is not yet camplete on the project, DOE shall approve the
use of such uncbligated balance to complete the project work. Such uncbligated
balances shall not be offset in the subsequent budget period against the new ICE
funding provided for cother program activities in the subsequent budget pericd.

STATUS: NEZ PERCE TO REVIEW AND RESECND BY 9/9/87

NEZ PERCE PROPOSAL

E. Financial Management Systems. DOE agrees to provide grant monmey from
the Nuclear Waste Fund to the Tribe for the purpose of reviewing txibal financial
management systems for their campliance with applicable regulaticns, including,
without limitaticn, the campliance of tribal financial management systems with aMB
Circular A-87 and attachments, and MB Circular A-102 and attachments.

STATUS: AGRERMENT CN NEZ PERCE PRORCSAL

14



NEZ PERCE PROPOS2L

F. Payment. The parties agree that advance payments shall ke made to the
Tribe throcugh a letter of credit. The Tribe agrees to camply with Treasury
dmhrlofsw:bljmmimdmsm&ﬂadﬂmsteﬁmpaMOfﬁmin
mking withdrawals urder the letter of credit and in reporting on cash
disharsements ard balances.

STATUS: AGREFMENT (N NEZ PERCE FROPCSAL

NEZ PERCE PROPOGAL,

G. Budget and Project Revisicns. The parties anticipate that, as the pro-
gram progresses, projects, sdmeduies, and deadlines will charge regularly. More-
over, the parties agree that new issues requiring technical amalyses by the Tribe
will arise frequently during the course of the program. The parties acknowledge,
therefore, that budget and prciect revisions will be necessary from time to time.
DOE agrees thatwherathe‘l‘riberequestsabadgetcﬁazgeorapmjectdzarge
during the course of any budget period, DOE will process such revision within
sixty (60) days. If DOE is unable to approve such revisions, it shall provide the
Tribe with a detailed and final statement of reasons why the revisions cannot be
approved, and provide any amd all assistance needed by the Tribe to make any
necessary corrections to the proposed revisions within thirty (30) days. Should
DOE fail to approve or disapprove a proposed revision within sixty (50) days, the
revisiaon shall be deemed approved and the Tribe may proceed as if DOEhadéppmved
the revision. Costs incurred while engaging in activities within the scope of the
requested revision shall be deemed allowable for any and all purposes.

15



DCE further agrees that when a udgst or project revision an grant assistance
provided under the NWFA is submitted, such revisions shall receive the immediate
attention of the Contract Officer before any cther matters pending before the
Centract Officer. '

DOE PROPOSAL

G. Budget ard Project Revisians. The parties anticipate that, as the pro-
gram progresses, projects, schedules, and deadlines will change reqularly. More-

over, the parties agree that new issues requiring technical anmalyses by the Trike
will arise frequently during the course of the program. The parties acknowledge,
therefore, that budget and project revisicns will be necessary from time to time.
DOE agrees that where the Tribe requests a budget change or a project charge
during the cowrse of any budget period, DOE will process such revision within
sixty (60) days. If DOE is unable to approve such revisions, it shall provide the
Tribe with a detailed and final statement of reascns why the revisions mmotbe
approved, ‘and provide any and all assistance needed by the Tribe to make any
necessary corrections to the proposed revisions within thirty (30) days subseguent
to the commmication of the final statement of reasons. Should DOE fail to ap—
prove or disapprove a proposed revision within sixty (60) days, a meeting shall be
held within five (5) working days to resolve the issue.

The Contract officer will acknowledge in writing receipt of any budget or
project revision fram the Tribe within five (5) working days of receipt.

STATUS: BOTH PARTIES TO REVIEW AND RESECND BY 9/9/87

NEZ PERCE FROPCGAL
H. Performance Reports.

16



The Tribe agrees to wubmit quarterly performance reports under §
600.115(c) (1). The parties agree that the Tribe will nct be required to sulmit
any other performance reparts, including the Manegerent Summary Report refexrred to
in § 600.115(f).

STATUS: AGREEMENT QN NEZ PERCE PRCFCSAL

NEZ PERCE_PROFOSAL

I. Financial Recorts.  The parties agree that the Tribe will provide the
information required to be contained in a financial report wder § 600.116 in
machine usable format or computer printout instead of on the prescribed report
forms. The Tribe shall not be required to use these forms to cbtain financial

information fram a sub-grantee.

DOE _PROFOSAL
I. Financial Reports. The parties agree that the Tribe wi’l provide the

information recquired to be cantained in a financial report under § 600.116 in a

mrtually acceptable machine usable format or campxater printout instead of an the

prescribed repart forms. The Tribe shall not be required to use these forms to

cbtain financial information fram a sub—grantee. .
STATUS: ACGRFEMENT OGN DCE PROFOSAL

NEZ PFRCE PROPCSAL
J. Procarement Under Grants and Sub—grants. The Trike will sumit to the

Department of Interior a newly created procurement system. The purpese of the
submission to the Department of Inmterior is to have the procurement system
certified as being in campliance with QMB Circular A-102. Should the Department

of Interior so certify, DOE shall rely on such certification for a period of 24

17



months, and shall not interfere in the Trike's procurement of goods and services,
so long as such procurement is accomplished in accordance with such tribkal
procurement system.

STATUS: DCE TO REVIEW AND RESECND BY 9/9/87

ARTICLE VII. GRANT REVIEW SCHEIULE

NEZ PERCE PROPOSAT,

The parties agree to be bourd by the following schedule in the submission,
review, and approval of applicaticns by the Tribe for grant financial assistance
fram the Nuclear Waste Furd.

A. Sutmission of Grant Application. The Tribe shall submit its application

for financial assistance on or before August 31st of any given year for the
financial assistance needed for the following calendar year. BWIP shall, within
five (5) days of receipt of the grant application, ackixwledge in writing the
receipt of the application ard set a schedule therein for the review of that
application. Such schedule shall not exceed a period of ninety (90) days.

STATUS: BOTH PARTIES TO REVIEW AND RESECND BY 9/9/87

NEZ PYRCE PROPCSAL

B. BWIP Review. BWIP shall analyze the grant application and prepare ard
transmit written recamendations to headquarters within thirty (30) days of re-
ceipt of the grant application. Said analyses ard reccmmendations shall be final,
andWIPshallmtataiaterdateraiseanyobjectionsorconcernsthataremt
raised in the initial analyses and recammendations. BEWIP shall serd to the Tribe
a copy of the analyses arnd recammendations sent to headquarters simultanecusly
with the transmissicn of said analyses and recammendations to headquarters.

18



DOE_PROPOSAL

B. EWIP Review. BWIP shall analyze the grant application and prepare and
transmit written recamendations to headquarters within thirty (30) days of
receipt of the grant application. Said amalyses ard recamerdaticns shall be
trarsmitted to headquartars and BWIP shall make every attampt not to raise at a
later date any cbjections or concerns that are not raised in the initial analyses
and recamnendations. BWIP shall meet with the Tribe to discuss the analyses and
recamerdations concerning the grant prior to sending them to headquarters.

STATUS: NEZ PERCE TO REVIEW AND RESECND BY 9/9/87

NEZ_ PERCE PROPCSAT,

C. Beadquarters Review. DOE headquarters shall review the analyses and
recamendations of BWIP within fourteen (14) days of the date on which BWIP
transmits the analyses and recammendations to head-quarters. Any concerns or
abjectiaons headquarters may have to the grant application or to the analyses and
recamerdations of BWIP shall be cammmicated in writing to BWIP and to the Tribe
within the same fourteen (14) day pericd. Any cbjections or concerns identified
by headquarters shall constitute the final list of such abjections and cancerns,
ard no further dbjections orconcernémayberaisedatalaterdate.

DOE PROPOSAL

C. Beadquarters Review. DOE headquarters shall review the analyses and
recammendations of BWIP within fourteen (14) days of the date on which B4IP trans-
mits the analyses and recammerdations to headquarters. Any concerns or cojectians
headquarters may have to the grant application or to the analyses and reccmmenda-
ticns of BWIP shall be cammmicated in writing to BWIP within the same fourteen
(14) day period. Headquarters shall make every attempt not to raise at a later

19



date any cbjecticns or cconcerns that are not raised in the analyses ard recom—
rendations commumnicated to BWIP.
STZIUS: NEZ PERCE TO REVIEW AND RESFC*D EY 5/9/87

NEZ PFRCE PROPCSAT,

D. Joint Tribal/BWIP/Headouarters Review. In the event any concerns or
cbjections remain cutstanding after review by headquarters of the Tribe's grant

application, representatives of the Tribe, BWIP, and headquarters shall meet
with.ih seven (7) days of the ewpiration of the fourteen (14) day pericd described
in Section C to resolve any remaining concerns. Said meeting shall be conducted
at the offices of the Nez Perce Nuclear Waste Policy Act Program. The parties
agree that DOE and the Tribe will give their best efforts to resolving all cut-
standing concerms or cbjections at said meeting. Based upon the cut-came of that
meeting, BWIP shall prepare the necessary documents to finalize the financial
assistance award, and the proposed award documents shall be transmitted to
headquarters within five (5) days of the meesting between the Tribe, BWIP, and
headquarters. Headquarters shall review ard concur in the award documents within
seven (7) days of their transmission by BWIP.

DOE PROFOSATL,

D. Joint i Review. In the event any concerns or
cbjections remain cutstanding after review by headquarters of the Tribe's grant
application, representatives of the Trike, BWIP, and headquarters shall meet
within seven (7) days of the expiration of the fourtesn (14) day period described
in Section C to resolve any remaining concerns. Said meeting shall be conducted
at the offices of the Nez Perce Nuclear Waste Policy Act Program. The parties

agree that DCE ard the Tribe will give their best efforts to resolving all cut-

20



starding concerns or chjections at said meeting. Based upon the cut-came of that
néeting, EWIP shall prepare the necessary documents to finalize the financial
assistance award, ard the proposed award documents shall be transmitted to
headquarters within seven (7) days of the meeting between the Tribe, BWIP, and
headquarters. Headquarters shall review and concur in the award documents within
seven (7) days of their transmission by BWIP.

STATUS: NEZ PERCE TO REVIEN AND RESFCND BY 9/9/87

NEZ PFRCE PROFPOSAL

E. Notice of Financial Assistance Awards. Within seven (7) days of the

receipt of final concwrrence fram headquarters on the financial assistance award
documents, BWIP shall issue to the Tribe a Notice of Financial Assistance Award
embodying the scope of activities agreed upon at the meeting of the Tribe, BWIP,
ard headquarters described in Section D.

STATUS: NEZ PERCE TO REVIEW AND RESKCND BY 9/9/87

NEZ PFRCE PROPOSAT,

F. Follow-up Schedule. Should any disagreement remain between the Tribe
and DOE concerning the financial assistance award made under Section E, BWIP shall
meet with the Tribe at the offices of the Nez Perce Nuclear Waste Policy Act
ngramwithin seven (7) days to discuss and resolve any issues remaining. In the
event agreement is not reached on such issues at said meeting, the Tribe shall
have the option of continuing informal discussions with BWIP, or pursuing any
administrative or judicial reredies it may have. For purpcses of pursuing further
admhistmﬁve or judicial remedies, the Notice of Financial Assistance Award
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referred to in Section E shall be deemed final agency action, notwithstanding any
informal discussions that may be contimuing.

If informal discussions between the Tribe and BWIP fail to produce agreement,
the Trike also shall havetheoptionofaddressirgthemattertothepirectorof
the Cffice of Civilian Radicactive Waste Management. Said Director shall issue a
decision on the matter within seven (7) days of receipt of notice from the Tribe-
of its desire that he intervene in the matter.

Should the Tribe and BWIP agree to a resolution of issues remaining after the
notice of the Financial Assistance Awerd has been approved, BWIP shall prepare new
award docauments reflecting the agreement within five (5) days ard transmit same to
headquarters and to the Tribe. Headquarters shall review anxd approve cr
disapprove said documents within seven days of their receipt from BWIP. ‘

DOE PROPCGAT,
F. Follow-up Schednle. Should any disagreement remain between the Tribe

and DOE concerning the financial assistance award made wurder Section E, BWIP shall
meet with the Tribe at the offices of the Nez Perce Nuclear Waste Policy Act Pro-
gram within seven (7) days to discuss and attempt to resolve any issues remaining.
In the event agreement is not reached on such issues at said meeting, the Tribe
shall have the cption of contimuing informal discussions with BWIP, or pursuing
any administrative or judicial remedies it may have. For purposes of pursuing
further administrative or judicial remedies, the Notice of Financial Assistance
Award referred to  in Section E shall be deemed final agency action,
notwithstanding any informal discussions that may be continuing.

If informal discussions between the Tribe and BWIP fail to produce agreement,
the Tribe also shall have the cpticn of addressing the matter to the Director of

the Office of Civilian Radicactive Waste Management. Said Director shall issue a
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decision on the matter within fourteen (14) days of receipt of rnotice from the
Tribe of its desire that he intervens in the mattar.

_ Should the Tribe ard BWIP agree to a resclution of issues remaining after the
notice of the Financial Assistance Award has been approved, EWIP shall prepare new
award documents re.flecﬁing the agreement within seven (7) days and transmit same
to headquarters and to the Tribe. Headquarters shall review ard approve or dis=-
approve said documents within seven (7) days of their receipt from BWIP.

STATUS: NEZ PERCE TO REVIEW AND RESPFCND BY 9/9/87

NEZ PERCE PROPOGAL

G. Effect of Failure to Meet Deadlines., Should the Tribe fail to meet the
deadline for submission of its grént application, DOE may extend the schedule de-
tailed in this Article by an amount of time equal to the amount of time by which
the application was lace. Should IOE fail to meet any deadline under this Article,
the amount of time by which the schedule was exceeded shall be deducted from the
amount of time available for the next step in the prccess. Should DOE fail to
camplete its review and issue a Netice of Financial Assistance Award within ninety
'(90) days of receipt of the Tribe's grant application, the applicaticn shall be
decmed approved, and the Tribe may undertake any and all activities dw:bed in
the application. No agency, office, bureau, department, or cther entity of the
United States may penalize, sanction, or ctherwise camence any adverse action
against the Tribe for the reason that said activities are beyornd the scope of the
grant. Nothing in this provision shall relieve the Tribe of its obligation to
spend grant funds in accordance with applicable federal regulatians.

H. Effect of Tlailure to Object. DOE acknowledges that it has, in its past
relations with the Tribe, contimually raised new concerns and objections to tribal
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grant applications even after initial reviews have beoen campleted. The parties
agree that this practice has delayed Tribal implementaticn of programs ultimately
fard to be within the scope of grant assistance provided to the Tribe. In order
to prevent this practice fram recurring, DOE agrees that, the written amalyses ard
recammendations prepared by BWIP urnder Section B of this Article shall constitute
a final list of concerns amd cbjections, and no further concerns or cbjecticns may
be raised later in the process. In liké. fashion, the review of BWIP's analyses
and recamendations by headquarters under Section € of this Article shall be fimal
ard headquarters shall raise no other dbjecticns or concerns in connection with
the Trike's grant assistance applicaticn.

DOE _PROPOSAT,

G. Timely Response

It is imperative that in order for the Tribe to meet its statutory responsi-
bilities under the NWPA that adequate and timely financial assistance by the DOE
be pmvidea. Time is of the essence in such matters. The DOE will provide such
timely financial assistance through diligent adherence to the procedures set forth
in this Agreement. Failure to pursue such diligent adherence will adversely
affect the Tribe's ability to fulfill its independent monitoring respansibilities
under the NWPA and result in lost credit ability to the DOE. A delay in the
overall scheduled of more than 20 days past the original 90 days will be
considered by both parties “sericus breach of good faith" and will require a
letter of explanation, signad by the Director, OCRWM, ard co-signed by the
Manager, RL. This letter, to be accampanied by a corrective action plan, will be
sent to the Tribal Chairman no later than ten (10) days following such breach.

STATUS: BOTH PARTIES TO REVIEW AND RESFQND EBY 9/9/87
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AGREFMENT
BETWEEN THE
NEZ PERCE TRIERE
AND THE
INITED STATES DEPARIMENT OF ENERGY
GOVERNING THE NEGOTTATION
CF A
COISULTATION AND COOPERATICH AGREFMENT
THIS AGREEMENT, made and entered into this 6th day of August, 1987, between
the Nez Perce Tribe (hereinafter "the Tribe"), by and through the Chairman of the
Nuclear Waste Subcomnittee (hereinafter "“the Subcamittee") of the Nez Perce
Tribal Executive Committee (hereinafter "the NPTEC"), and the United States
Department of Energy (hereinafter "DOE"), by and through the Assistant Manager for
Commercial Nuclear Waste, DCE Richland Operations Cffice (hereinafter '"the
Assistant Manager").
WITNESSETH:
1. Background; Prposes. The Nuclear Waste Policy Act of 1982 (hereinafter
"the NWPA" or "the Act") directs the Secretary of Energy (hereinafter "the
Secretary") to seek to enter into agreements with, inter alia, Indian tribes that
have been designated by the Secretary of the Interior as “affected Indian tribes,"
to govern the process of consultation and cocperation between the parties during
the canduct of DOE activities under the NWPA. The Tribe is an "affected Indian
tribe" ard has accepted the Secretary's invitation to begin negotiations on such a
Cansultation ard Cooperation Agreement. The parties agree that procedures for the !
conduct of negotiations are necessary and desirable to expedite the progress of
negotiations and to provide a clear record of events. To meet these goals, the
parties agree to be bound by the procedures detailed in this agreement.
The parties recognize that no set of procedures can anticipate all

ciramstances that will arise during the ocxuse of negotiations, arnd this



agreement should be construed liberally to avoid devotion to procedure over
substance and to achieve its purposes. Nevertheless, the failure of either party
to abide by the letter and spirit of this agreement shall constitute good cause
for the termination of negotiations.

2. God F'a.iﬁx. The parties enter necotiations with the expectaticn of
reaching a mutually satisfactory Consultation and Cooperation Agreement. As a-
showing of their good faith, the parties agree that negotiations will be
terminated only for good cause. Good cause shall include, by way of explanation
but not of limitation: material changes to the NWPA that alter the relationship
between the Tribe and DOE; withdrawal of the Hanford Site from further
cansideration as a cardidate site for a nuclear waste facility; failure to
progréss toward resolution of differences concerning the contents of a
Consultation and Cooperation Agreement; bad faith on the part of either party; and
the failure of'either party to abide by the letter and spirit of the procedures
detailed in this agreement.

3. Mdifications. This agreement may be modified by the parties by a
writing duly executed by the Chairman of the Subcammittee and the Assistant
Manager.

4. Principles Governing Negotiations. The parties acknowledge the
following principles as reflecting their respective amd appropriate interests in
the consultation ard cooperation process:

A. As acknowledged in the President's Policy Statement of January,
1983, a goverrment-to-goverrment relationship exists between the United States and
the Tribe under which the United States is acbliged to protect and enhance the

proprietary and goverrmental rights of the Tribs;



B. By virtue of its treaties with the United States, the Tribe has
pricr and paramount reserved rights to certain matural rescnces, ad the
Department is cbliged to take all reascnable measures to avoid harm to theose
resources;

C. The Tribe has a critical interest in protecting the natural
resources in the Tribe's possessory amd usage rights area, ard Departmental
activities should be designed to avoid adverse impacts on thosa rescurces;

D. The Tribe has a critical interest in maintaining the envirommental
integrity of the Columbia River and its tributaries, and Departmental activities
should be designed to avoid adverse impacts on the River:

E. The provisions of Section 117(c) of the NWPA do not constitute a
limitation on the contents of a Consultation and Cocperation Agreement, and all
issues arising fram the NWPA program are open for discussion;

F. The Tribe's role in the NWPA program is ane of independent cversight
directed at protection of Trikal treaty rights, the health and welfare of Tribal
canstituents, the social and econamic well-being of Tribal constituents, amd the
ernvircrmental quality of Tribal interest areas;

G. As a result of the trust relationship existing between the Tribe and
the United States, ambiquities in the Act that cannct be resolved by referring to
cther sections of the Act or to the legislative history are to be construed in
favor of the Tribe;

H. The NWPA is the vehicle by which Congress has chosen to resolve the
hazards posed by the existence of high-level radicactive waste, ard the activities

of both parties must ke guided by the NWPA;



I. The procsss of consultation and cocperation envisicned by Congress
in Secticn 117(c) of the NWPA is one of honest, open, and camprehensive
consultaticn ard cocperation;

J. The consultation and cooperation process should be carried on in an
ordarly, predictable,A and fair manner, and is assisted by the existence of a
Cansultation and Cooperation Agreement between the Trike and DOE; ard

K. Tribal and DOE activities under the NWPA must be conducted with due
regard for the statutory cbligation of DOE to develop a permanent repository ard
for DOE's role as trustee of the Nuclear Waste Fund.

5. Official Record of Negotiations

A. A Court Reporter certified by the state in which any negotiating
session occurs shall record the procesdings of such negotiating session. Said
Court Reporter shall be required to deliver a transcript of each negotiating
session to a designated member of each negotiating team within seven (7) days of
the date on which the session occurred. After editing by the negotiating teams
for clerical errors, which shall be campleted within fourteen (14) days of their
receipt, an original and two (2) copies of the corrected transcript shall be
delivered to each negotiating team. Said transcript shall became the official
record of the negotiating session and may be relied upen in any court, Atribunal,
or forum in discerning the intent of the parties in relation to any provision of
any Consultation and Cocperation Agreement between the parties.

B. By mutual consent of the parties, and upon “d‘*‘e order of the.chair,
discussions may be held off the record at any time during a negotiating sessien.

6. Sites of Negotiating Sessions. The parties shall host negotiating
sessions cn an alternating basis. The party hosting a session will name a menber
of its negotiating team to chair the session ard shall have the right to select
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the site of the session. The parties agree that sites other than the offices or
places of Musiness of members of the negotiating teams will allow the negotiating
teams to devote their full attenticn to the negotiations. The parties, therefcre,
will agree to other mutually convenient sites.

7. QMecotiating Teams. The regotiating team of the Trike consists of:
Allen V. Pinkham, NPTEC Chairman; Del T. White, NPIEC Muclear Waste Subcammittee
Chairman; Ronald T. Halfinoon, Program Manager, Nez Perce Nuclear Waste Policy Act
Program ("NP-NWPA"); B. Kevin Gover, Special Caumsel, NP-NWPA; and Jchn Hutchins,
Council of Energy Resource Tribes. The negotiating team of DOE censists of: Jahn
Anttonen, Assistant Manager for Caommercial Nuclear Waste, DOE Richland Operations
Office; 0. lee Olson, Acting Director, Basalt Waste Isolatien Division; Max
Powell, Instituticnal Liaison, Basalt Waste Isolation Division; Eugene Pride,
Chief ' Counsel, DOE Richlard Operations Office; and Barry G. Gale, Chief, Eccnamic
ard Intergovermmental Analysis Branch, DOE Office of Civilian Radicactive Waste
Management - (hereinafter “OCRM"). Each party reserves the right to designate
persons to replace members of its negotiating team. The parties anticipate that
only perscns succeeding members of the negotiating teams in their current
capacities within the organizational structure of the parties shall be named to
the respective negotiating teams, provided that, in the event the capacity, title,
or position of any member of either negotiating team should change, that change
does not require his or her removal from the negotiating team, and his or her
successor in capacity, title, or pos:LtJ.on does not became a member of the
negotiating team of the Tribe or IOE absent the affirmative act to that effect of
the NPTEC or the Assistant Manager, respectively. |

8. ©Persons Attending Neootiating Sessions. Negotiating sessions shall be
clesed to the public. Only members cof the negotiating teams may be present



without the express consent in writing of each party, provided that members of the
NFTEC, the NP-NWPA Intergoverrmental Cocxdinator, one merker of the Tribe's
Multidisciplinary Team, the Director of the Portland Area Office of the Bureau of
Indian Affairs or his designate, and the Director of the Fortland Area Office of
the Indian Health Service or his designate may atterd any negotiating sessicn as
cbservers; and provided further that either party may request of the other in

writing, at least seven (7) days pricr to such negotiating session, permission to
allow (an)other persan(s) to attend a negotiating session as (an) cbserver(s) or
participant(s) ard such permissicn shall be given freely.

9. Quorum. The preserxe of three (3) members of each negotiatirng team
shall constitute a quorum. Negotiating sessians may proceed cnly when a querum is
present.

10. Schedule. The parties agree to the desirability of campletirng a
Consultation and Cocperation 2greement on or before December 31, 1988. To that
erd, the parties agree to cord.lct one negotiating session every six (6) weeks frum
the date cf this agreement to DCecember 31, 1988, except that a.ny session may be
cancelled or postpened with the mutual corsent of the parties. Negotiating
sessions shall be scheduled to last two (2) days. On the first day of a
negotiating session, the session shall cammence not prior to 1:00 p.m. local time.

The parties agree to the following dates far the first six (6)
negotiating sessions:

| Auqust 5-6, 1987 (to ke hosted by CCE)

September 9-10, 1987 (to be hosted by the Tribe)
Octcber 21~22, 1987 (to be hosted by DOE) |
December 10-11, 1987 (to be hosted by the Tribe)



Jaruary 20, 22, 1988 (to be hosted by ICE)
March 10-11, 1988 (to be hosted by the Tribe).

11. Xcendas for Negotiating Sessions. The items for discussion at any
negotiating sessicn shall be cammunicated in writing at least two (2) weeks prior
to such session by the host party. The parties anticipate that the items for
discussion at a given session shall be mutually agreed upon at the previcus
session. Items not an the agerda may be discussed at a given session only with
the mttual consent of the parties, which consent may be withdrawn by either party
at any time during the sessien.

12. Recording Proposals and Counterproposals. The parties anticipate that

the Tribe will be responsible for making most formal proposals for provisions to
be included in the Consultation and Cocperation Agreement. Either party, however,
is free to present formal proposals. 2Any proposal shall be marked clearly to
reflect the identity of the party submitting the proposal, the issue to which the
proposal is directed, ard the date upon which the proposal is mailed or delivered
to the other party. Each such propcsal or counterproposal shallbemadeapartof
the record at any negotiating session at which the issue to which the proposal is
directed is discussed. A propesal shall ke deemed proper and open for discussion
only when made in writing and mailed or delivered to each member of the cther
party's negotiating team.
The parties should provide proposals and oountérproposals at least one
(1) week prior to the negotiating session at which such propesal or
counterpropesal is to be discussed.
13. Preliminary Ratification. When the negotiating teams have reached
agreement cn a provision, that provision shall be transmitted to the NPTEC and the

Director of the DCE Office of Geologic Repositories (hereinafter "OGR") for their



review and preliminary approval. While such review arnd preliminary approval shall
not constitute the final approval of the parties, or rernder the provision an
Interim Agreement under Section 15 herein, or otherwise bind the parties to the
provision, the parties agree that such review and prelizinary approval indicates a
strong likelihocd that the provision ultimately will be approved and included in
the Cansultation and Cocperation Agreement between the parties. 7The NPTEC and the
Director of OGR shall camplete their review and render their written preliminary
approval or disapproval within thirty (30) days of the negotiating session at
which the negotiating teams reached agreement on the provision.
14. Deadlock: Commmication of Concerns to Higher Tevels of Authority

A. If an item has been on the agenda and discussed at three (3)
negotiating sessions, ard the negotiating teams have not reached agresment
concarning that item, either party, or both of them, may declare a deadlock on
that item and invcke the procedures described in Subsections 14.B, 14.C, 14.D, or
14.E herein. A declaraticn of deadlock on an item shall not prevent discussion of
other items.

B. Upon the declaration of a deadlock as to a given item, the parties
may agree to table the item. The tébling of an item shall prevent discussion of
the item during the two (2) negoﬁiating sessions immediately following the
declaration of deadlock.

C. If the Tribe declares a deadlock on any item, it may, within fifteen
(15) days of the declaration, submit to the Director of CGR a written petition for
his intervention in the negetiations. Such written petition shall recite the
provision proposed by the Tribe's negotiating team, the response (including any
proper counterproposal) of the DOE negotiating team, and argument supporting the
Tribe's proposal. A copy of the petition shall be delivered to each member of



DOE's negotiating team. The DOE negotiating team shall respend in writing within
- fifteen (15) days of receipt of the Trike's petition, and shall deliver a copy of
its response to each member of the Tribe's negotiating team. The Tribe's
negotiating team then may reply to said response within ten (10) days of receipt
of the response and shall deliver a copy of said reply to each member of DOE's
negotiating team. The Director of OGR shall respord in writing to the Tribe's
petition within thirty (30) days of receipt of the Trike's reply and shall explain
in detail the reasons for his decision. The decision of the Director of OGR shall
noct be binding on the Tribe, and the Trike may accept or reject the provision
proposed by the Director.

D. If DOE declares a deadlock on any item, it may, within fifteen (15)
days of the declaration, submit to the NPTEC a written petition for its
intervention in the negotiations. Such written petition shall recite the
provision proposed by DOE'!'s negotiating team, the response (including any proper
comteroffer) of the Tribe's negotiating team, and argqument supporting DCE's
proposal. A copy of the petition shall be delivered to each member of the Tribe's
negotiating team. The Tribe's negotiating team shall respond in writing within
fifteen (15) days of receipt of DOE's petition and shall deliver a copy of its
respanse to each member of DOE's negotiating team. DXOE's negotiating team then
may reply to said respanse within ten (10) days of receipt of that response and
shall deliver a copy of said reply to each member of the Tribe's negotiating team.
The NPI’EC shall respard in writing to DOE's request within thirty (30) days of
receipt of DOE's reply ard shall explain in detail the reasons for its decision.
The decision of the NPTEC shall not be binding on DOE, and DOE may accept or

reject the provisicn propcsed by the NPIEC.



E. Shcould differences contimue to exist between the parties after the
crplietion of the precess described in Subsactions 14.C axd 14.D, whichever should
apply, the parties may mutually agree upon arbitraticn proceedings. Within thirty
(30) days after notification by the Director of OGR or the NPIEC of his or its
decision wder Subsection 14.C or 14.D, respectively, the negotiating teams shall
appoint as the hearing officer ocne (1) mutually agreed upcon, independent,
recognized expert in the particular field involved. Within fifteen (15) days
after such appointment, the parties each shall sutmit to the hearing officer a
written statement of their respective proposals ard the bases therefor. The
heariré officer may hear oral presentations at his discretion. Nothing herein
shall preclude the parties from asking for and receivirg fram the hearing officer
a reascrable extension of the time limit for good cause. The hearing officer
shall compile and maintain an accurate record of all written sumissions and a
transcript of any oral presentations made to him. The hearing officer shall
censider all written subwmissions and oral presentations in the record and shall
make written recammerdaticns on the matters before him. The hearing officer shall
transmit his written recammendations aleng with a copy of the record ard
transcript to the Director of OCRWM and to the negotiating teams within thirty
(30) days following his receipt and consideration of all written submissicns arnd
authorized oral presentations.

Within ten (10) days following receipt of the hearing officer's
written recammendations, the record, and the transcript, the negotiat;ing teams may
submit their own written caments and reccmmendaticns to the Director of OCRWM,
which camments and recammerdations shall be made a part of the record. Each party
shall similtanecusly transmit a copy of any such caments and recamendaticns to

the other party. Within twenty-five '(25)' days following receipt of the written
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recamerdations of the hearing officer, the record, and the transcript, the
Director of OCRW{ shall issue a written decision on the matters hefore him, which
decision shall include a description of the basis in the record for such decision.
The responsibility of issuing a decision urder this subsection may not be
delegated by the Director of OCR®™. Copies of the decision shall be transmitted
to the parties. The decisicn of the Director of OCFMM shall constitute the final
action of DOE. Such decision shall not be binding on the Tribe, and the Tribe
shall remain free to accept or reject the decision of the Director of OCRWM.

F. Nothing herein waives, modifies, abrogates, limits, or otherwise
affects the right of the Tribe to request information under Section 117(a) (2) of
the NWPA.

15. Interim Acreements. Prior to the campletion of negotiations on the
cantents of a Consultation ard Cooperation Agreement, the parties ‘may agree to
execute ard implement Interim Agreements on items upuon which the parties have

reached a mutually satisfactory accord. Any such Inmterim Agreement shall be
entered into under the authority of Section 117(c) of the NWPA and shall ke
binding amd enforceable in accordance therewith. Said Interim Agreement(s) shall
be signed by the Chairman of the NPTEC and the Director of OGR for the Tribe and
DOE, respectively.

The parties agree that the provision of financial assistance grants to
the Tribe fram the Nuclear Waste Fund is an item of urgent importance and should
be the subject of an Interm Agreement. The parties further agree that they shall
devote their best efforts to fimalizing such an Interim Agreement before
November 30, 1987.

16. Ancillary Working Agreements. The Censultation and Cooperation

Agrwenttobenegotiatedbyﬂmepartiesisintaﬁedmerﬂureﬁmt'ﬂxe
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process of characterizaticn and the possible licensing, construction, operation,
decamissioning, closure, and post-closure monitoring of a nuclear waste facility
at the Hanford Site. The details of the consultation and cocperation process
during any given phase of the NWPA program shall be left to ancillary agreements
between the parties. Such ancillary agresmants shall be incorporated by reference
into the Cansultation and Cooperation Agreement. An ancillary agreement governing
consultation ard cooperation during the characterization phase will be executed
similtanecusly with the Consultation amd Cooperation Agreement. Nothing herein
shall prevent the parties from executing further ancillary agreements during the
characterization phase.

17. Expenses of Neogotiations. The costs of all activities of the parties
pertaining to this agreement shall be paid frum the Nuclear Waste Fund.

18. Definitions. As used in this agreement, the term:

A. "Consultation and Cooperation Agreement" means a binding, written
agreement- between the Tribe and the United States entered into pursuant to
Section 117(c) of the NWFA;

B. "“NPTEC" means the Nez DPerce Tribal Executive Committee, the
governing body of the Tribe;

C. "Nuclear waste facility" means a repository, a monitored retrievable
storage facility, a test and evaluation facility, or an interim federal storage
facility, as those terms are used ard defined in the NWPA;

D. "Nuclear Waste Fund" means the Nuclear Waste Fund established in
Saction 302(c) of the NWFA;

E. "NWPA" means the Nuclear Waste Policy Act of 1982, Pub. L. 97-425,

96 Stat. L. 2201-2263, 42 U.S.C. Sections 10101-10226;



F. "OCRMM™ means the Office of Civilian Radioactive Waste Management
established in Section 304(a) of the NWPA;

G. "OGR" means the Office of Geolcgic Repositories of OCRM;

H. "Secretary" means the Secretary of Energy:

Y. "Subcamittee" means the Nuclear Waste Subcommittee of the NPTEC:

J. "Iribe" means the Nez Perce Tribe, an Indian tribal goverrment whose
members are eligible for the services provided to Indians by the Secrstary of the

Interior because of their status as Indians.

WEEREFURE:
The duly authorized representatives of the parties have set their hands ard
seals hereunto, and this agreement becomes effective on the 6th day of August,

1987.

FCR THE NEZ PERCE TRIEBE:

k&”ﬁ"w@{& s Ly

~

Del T. White
NPTEC Nuclear Waste Subccmnlttee Chairman

FOR THE UNITED STATES DEPARTMENT OF ENERGY:

// /L‘ZA mte: Huc. b 1987

Joly Anttonen
Assistant Manager for Commercial Nuclear Waste
Richland Operations Office
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