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William D. Travers
Executive Director for Operations

SUBJECT: RULEMAKING PLAN ON FIRE PROTECTION MANUAL ACTIONS

PURPOSE:

To obtain the Commission’s approval to proceed with rulemaking to revise fire protection
program requirements contained in Appendix R of 10 CFR Part 50 and associated guidance to

resolve a regulatory compliance issue. This paper also requests the Commission’s approval of

_the staff’s plan to propose an interim enforcement 'policy to exercise enforcement discretion

related to the fire protection compliance issue pending completion of rulemaking.

- BACKGROUND:

NRC's fire protection requirements prescribe a defense-in-depth approach to protect safe
shutdown functions)(through (1) fire prevention activities (limits on combustibles through design,
construction, and administrative controls); (2) the ability to detect, control, and suppress a fire
rapidly (fixed systems and trained fire brigades); and (3) physical separation of redundant safe
shutdown trains (distance and fire barriers).
oo L0
306-6FR 50.48 backfit the fire protection requirements of Appendix R, Paragraph Il.G.2, for

a

plants licensed to operate before January 1, 1979. Appendix R, Paragraph Ill.G.2 specifies
%)

CONTACT: William C. Huffman, NRR/DRIP/RPRP
415-1141
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three approved methods,\any one of-which is a)ﬁ acceptable met)(odl( to provide reasonable

assurance that at least one means of achieving and maintaining safe shutdown conditions will

| remain available during and after any postulated fire in the plant. The three methods/of \

e g R [—

\ protectlng at Ieaet one 's}mtdown train dunng a postulated fire when redundant trains are

o e s fgll WS
located in the same fire area@are
e A
) Separation of the redundant system by a passive barrier able to withstand a fire for at
3 ”
least three hours; or SYV 3 7
' 20~ haet?
. 'y ol (2) ,S'eparatlon of the redundant system by a distanceof<wenty feet contalnlng no
40
s )meﬁ«emd combustible material, together with fire detectors and an automatic fire
ﬁ:/‘!l‘ 0"‘5‘/ . .
g suppression system; or
e PP ysS | 1
(3) )S’eparation of the redundant system by a passive barrier able to withstand a fire for ene

hour, eettpted with fire detectors and an automatic fire suppression system.

Plants licensed to operate after January 1, 1979, are not required to meet Appendix R
regulations. For these plants, the staff reviewed the fire protection programs against the

regulatory guidance Lr;ﬁBéanch Technical Position (BTP) CMEB 9.5-1 or the Standard Review
b
Plan (NUREG-OBOO) which incorporated the provisions of Appendix R, Paragraph 1Il.G.2. Most
3 I~
licensees committed in their fire protection plans to meet the Appendxs( R, Paragraph 1I.G.2,
e 0

‘::equivalent regulatory guidance. These commitments would then become part of the licensing

basis for the post-1979 plants.

>/
punng ;gcent inspections of licensee fire protection pmgmms.Wbout

licensee compliance with fire protection of redundant sate shutdown systems that are located in
7%7q0an¢ Tivo
the same fire areas. Fhe-prircipat-naturc-eH-the concems fre-summarnzed-as-follows:



(n .
Al Instead of providing separation and fire protection systems to protect the safe shutdown

¥

capability of redundant trains located in the same fire area, Mmemus
Anstances-wherg licensees are relying on “manual actions” that have not been approved

ot
by the NRC. XManual actions” referte-these actions needed to achieve and maintain

< ane
sate shutdown during a fi’%y usi-ng-epemters—te—pe#epgf/ield manipulations of

components,} that would not ordinarily be necessary if the train were protected from fires

as prescribed by the regulations or licensing commitments. Speclhc’a_ﬂé ;ﬁ‘e staff is
concemed that many of these licensees have implemented manual actions without NRC
approval of an exemption to Appendix R (for pre-1979 plants) or a deviation | their fire

protection program commitments (post-1979 plants).

b The staff is also concemed that in some instances, where manual actions are relied
upon to ensure safe shutdown capability, the manual actions may not be feasible when
factors such as complexity, timing, environmental conditions, staffing’I and training are
considered.

c’}l-qmzﬂ( ? Wire v ol

_ltis the staff's understanding that most of the unapproved manual actions came about during

the resolution of the Thermo-Lag fire barrier issue in the mid-1890s. The staff believes that

many licensees utilized manual actions rather than upgrade or replace the Thermo-Lag fire

barriers that were originally installed to comply with Appendix R requirements. Furthermore, it
is the staff’s understanding that most of the licensees that rely on unapproved manual actions
have done so on the basis of a 50.59-like change process allowed by their operating licenses.

The change process is specified in a standard license condition that allows licensees to change

their fire protection program without NRC approval provided that the change has no adverse
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impact on the ability to achieve or maintain safe shutdown in the event of a fire.

When the fire protection regulations were promulgated, it was recognized. that there would be
plant conditions and configurations where strict compliance with the prescriptive fire protection
features specified in Appendix R or associated guidance would not significantly enhance ihe
level of fire safety already provided by the licensee. In cases where a fire hazards analysis

demonstrated that manual actions provided an equivalent level of fire safety to Appendix R or

H—
Aassociated guidance, it was expected that licensees would seek NRC approval to use manual

actions in lieu of providing separation and fire protection systems to protect the safe shutdown
P
capability (both pre- and post-1979 plants). The staff has grarted many exemptions to the
riAn Moy Yhe
technical requirements of Appendix R (pre-1979 plants) er-epproved deviations from associated
A
A
guidance (post-1979 plants) that pemitted manual actions as an acceptable altemative to the

A~ M TeERLe
fire protection separation requirements. However, the staff kad not eAvisiored that licensees

would use their change process for such significant changes without NRC approval.

The staff sought advice from the Office of General Council (OGC) as to whether Appendix R,
Paragraph l11.G.2, permits licensees to rely on manual actions in lieu of fire barriers. OGC
advised the staff that the regulation cannot be reasonably interpreted to pemit reliance upon
manual actions with respect to redundant safe shutdown. Therefore, any pre-1979 licensee
that is using manual actions without an NRQ&pproved exemption is not in compliance with the

regulations.

Fire protection programs for post-1979 plants generally commit to Appendix R, Paragraph

3
III.G.;;or equivalent guidance] as part of their initial licensing basis. However, Acommitment to
+ha

Appendix R, Paragraph lIl.G.2 tor equivalent)ﬁs' not legally binding for post-1979 plants. Use of
DA 2
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manual actions in lieu of separation and fire protection systems without NRC approval may or
may not be a compliance issue dependmg on how the change was justmed and analyzed under
the licensee’s change control process to demonstrﬁ%t the n;anual actlonsvg:feasuble and
the ability to achieve and maintain safe shutdown W_gn adversely affected. However,
because of the lack of regu'l7atory criteria (aﬁ*usggf' manual actions for safe shutdown,
post-1979 licensees would have to develop and defend the criteria governing use of manual
actions on a case-by-case basis.
Ham afoit”
/\Regafd}eeed*whether er-net—manuakast»enga\ be |mplement%Ilcensee without NRC

approval, tze staff |s morgggnggged about the feasnblllty of such actson% In the past, when
the NRC staff h¥g specifically reviewed and approved manual actions (by exemption or
deviation), the staff's approvals included the following feasibility considerations:
| . Are procedures and/or training for the manual actions adequate?
V(,"“(‘Sfb . Is there adequate time, staffing, or diagnostic instrumentation, based on the
‘MI\S , ;:fr:gz:essnon of the fire or the thermal- hyfiraulnc conditions of the reactor, to
thnsp
. Are manual actions conducted in locations with environmental conditions suited

r—
/Cf-e.p'the tasks to be performed (i.e., have temperature, radiation, lighting,

accessibility, or other limiting habitability problems been analyzed)?

However, since there are currently no generic criteria for feasible manual actions, the staff is
uncertain a@s-¢ what basis licensees (that rely on unapproved manual actions)%;ed to

determine the acceptability of the manual actions.



DISCUSSION:

The staff has exchanged correspondence and had meetings with indust& representatives from
the Nuclear Energy Institute (NEI) on the use of unapproved manual actions. NEI has surveyed
Iicensees-ai?dthe extent that unapproved manual actions are used as a method of prbtécting
é safe shutdown train during a postulated fire when redundant trains are located in the same
fire area. In a meeting with the staff on June 20, 2002, NE! indicated that the use of
unapproved manual actions for protecting a safe shutdown train in the event of a fire is

) r, AAn Sd' % Lo
pervasive throughsut the industry and that most licensees he-vgat least some irstances-where

bvins 5Tlans,
}hey)rely on manual actions without'\NRC approval (via exemption or deviation). However, the
industry does not agree with the staff that this is a compliance issue and has stated numerous
times tHat the use of manual actions to achieve safe shutdown is acceptableywithout prior NRC
approvalx as long as the reliance on manual actions does not adversely affect the ability of a

plant to achieve and maintain safe shutdown.

As stated previously, while the staff is concemed that licensees have implemented manual
actions without NRC approval, the staff is more concemed about the feasibility of these
unapproved manual actions. ﬁs presume§ that most licensees used plarEspecific engineering
judg\%ment and oversight in implementation of manual actions. These changes would need to
have been reviewed in accordance with the plant’s quality assurance program and approved by
a plant onsite review committee. Even so, there is no assurance that all safety concems
related to manual actions have been appropriately assessed by all licensees. Qecause there is
currently no generic guidance or acceptance criteria for : feasibllénzrﬁrm
actions, there is no objective way for the staff to determine if any given licensee’s manual

actions are feasible or otherwise acceptable without performing a detailed plant&Specific review.
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While unfeasible actions might translate to increased core damage frequencies and ultimately
A~ . sl o
increased risk from fires, there is no evidence that this is a generic safety issue-l-even-fheagh
hetrery - _
the W’ actions -heve)r:ot been approved by the NRC. Notwithstanding the staff's concem
P
that some unapproved manual actions may not be feasible, the staff believes that most manual

T .
actions are likely to be feasible based on robust change control procedures employed by
(S

licensees. Therefore the staff does not consider this an immediate safety issue that reguires

P (T
prompt action. However, because the question of manual action feasibility is associated with
e = O

‘regulatory compliance, a remedy must be found.

Given the 'tmpﬁed'extent of this compliance issue, the staff believes that active enforcement
may not be the best remedy for this situation. A concerted enforcement effort related to
identifying and correcting manual action compliance on a plant8pecific basis;\ creat€£ the

prospect of significant resource expenditures with uncertain safety benefits. More than likely,

. licensees faced with enforcement actions would flood the NRC with exemption or deviation

wowlf
requests, which will divert NRC attention from more significant safety issues and may not result
MY

Wwine
in any net safety improvement if the manual actions &re- determined to be acceptable.

The staff has concluded that generic guidance and acceptance criteria for manual actions
neea‘g to be developed. The staff believes that it can develop generic acceptance criteria that,
when used in conjunctior‘\': rt;ulatory guidance, would provide licensees a way of assessing the
acceptability of currently unapproved manual actions in @ manner that maintains safety and
does not adversely affect the ability to achieve and maintain safe shutdown in the event of a
fire. Licensees could then assess their planf€pecific manual actions against the generic criteria

and determine what jf anyg\additional actions are necessary. Implementation of this approach
7

would require both rulemaking and interim enforcement policy approval by the Commission.



° Yhe .
To resolve the regulatory compliance issue, the staff has evaluated Ks options in the attached
rulemaking plan and recommends that the Appendix R fire protectibn regulations and
associated guidance be revised to permit the use of manual actions that heet certain
acceptance criteria. The manual action acceptance criteria would be included in the rule

Ianguage;\and detailed supportive guidance would be provided in associated regulatory
J

guidance.

This approach is justified based on an assessment against the agency’s strategic performance

goals.

. Amending Appendix R and associated guidance will maintain safety by ensuring that the
manual actions currently in place (but not evaluated and approved by the NRC) will be
assessed for feasibility against generic NRG&ndorsed acceptance criteria for manual
actions.

. Development of generic criteria for the use of manual actions will be an efficient and
effective method of providing quality and uniformity in licensee assessments of manual
action feasibility.

. Amending Appendix R and associated guidance to permit the use of manual actions will
achieve a satisfactory regulatory solution Ea%éZes-net sacrific:{s&afety and avoigi the
unnecessary burden of large resource expenditures should the NRC elect to enforce the
current regulations and license commitments.

e _ Amending Appendix R and associated guidance should avoid unnecessary NRC and

licensee burden and resource expenditure associated with exemption or deviation

processing.
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The staff realizes that public confidence may be decreased by amending Appendix R to permit
.cTnT:zm««-s : .
the use of manual actions because there is 3_@,\'3’ ppearance that regulations are being relaxed to
resolve a compliance issue. On the other hand, the rulemaking process will permit ample
opportunity for all stakeholders to comment on the technical criteria goveming reliance on and
feasibility of manual actions for post-fire safe shutdown. Preliminary criteria goveming the

acceptable use of manual actions have been developed by the staff but have not been

published for stakeholder input. Rulemaking, by providing an opportunity for stakeholder

‘comment on the technical sufficiency of the manual action criteria, may offset the reduction in

public confidence conceming the staff’s resolution of the proposed compliance issue.

in summary, the staff hag conclude'% that amending Appendix R and associated guidanceA by
allowing the use of feasible manual actions in lieu of fire barrier separatiorx w_‘nll\ provide an

altemative method for-pfevidind prgtect@ef-safe shutdown capability from a fire. The staff
WAt

believes that this rulemaking would have a positive effect on safety by establishing criteria for

feasible manual actions. The criteria should provide confidence that manual actions are
uniformly safe and reduce variability and ambiguity in the licensing basis justifications for

manual actions. By codifying the use of manual actions that meet feasibility criteria, the staff
(t

e
accep§ that licensees can implement manual actions without adversely aff7ecting the ability to

~

lam .
achieve and maintain safe shutdown in the event of a fire. Licensees could use their fire

i a—

protection program change control process to incorporate manual actions without NRC

. wal {
approval. This course of action would also permit licensees that currently rely on unapproved

manual actions to achieve complianceﬂ t-h:eugh appropriate analysis and documentation against
P~

_ the feasibility criteria_&;ithout NRC review and approvaly 5 pAfainey and JMT’:‘U“" )

The staff notes that there may be policy concems related to this recommended course of
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action. The proposed rulemaking eﬂectms!.y’ provides that manual actions that meet feasibility
cdmpli;nce criteria are as acceptable as physical fire barriers. This s a significant policy |
change in that NRC has Breviously preferred the use of physical fire barr.iers over the use of
manual action%given the.choice. In addition, there is a policy concem regarding the use of
manual actions asz resolutgﬁ-ef the Thermmo-Lag issue. There appears to have been é
Commission expectation that Thermo-Lag, where found to be deficient, \:fas-te be resolved by

replacement or upgrade rather than through the use of manual actions. The basis for this

‘expectation is a statement made to Congress by Chairman Selin in March 1993 (discussed in

the attached rulemaking plan). The staff has no safety concems about using feasible manual
actions as an altemative to deficient Thermo-Lag fire barriers where such actions have been
previously approved by the staff or where the manual actions have been assessed by a

licensee against generic acceptance criteria.

- ENFORCEMENT CONSIDERATIONS

Even with Commission consent to proceed with rulemaking, licensees using unapproved
manual actions will still remain nor@compliant while the rulemaking is being processed and until
the regulations and guidance are formally revised. In the interim, rulemaking, by itself, will not
avoid inspection violations and enforcement proceedings or the potential for a large number of
exemption or deviation requests associated with manual actions unless conforming changes

are adopted in enforcement policy. In order for the NRC and licensees to avoid regulatory
the provssoyel

burdens associated with enforcement and/or exemptions and H(;eviations processing, the staff
A

will also need to propose an interim enforcement policy. Assuming the Commission approves
wdl
the attached rulemaking plan, the staff intends-te develop an interim enforcement policy to
allevs wl
exercise discretion and refrain from taking enforcement action for w licensees that rely on

LY
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unapproved manual actions, provided th?fé licensees have demonstrated and dobumented
/[easibility of their manual actions in accordance with preliminary géneric acceptance criteria
similar to those in the attachment. These criteria could be adopted as paﬁ of the interim
enforcement policy (recognizing that the final acceptance criteria might be modified during the

Yoot .
rulemaking process). Shortly after-staf direction freceived from the Commission on the
e Jf wlf W"‘lc‘r
attached rulemaking plan, a specific interim enforcement policygveuid—bes-ubm&ﬂed’to the
Al

Commission for approval. if the Commission approves the interim enforcement policy, it will be

4. ‘published in the Federal Register together with a )‘{egulatory}ﬁformation Summary (RIS).

w well b FMM#

RESOURCEM

oL
AL
™
Ressurcasto conduct the rulemaking, modify the associated gui nd process the interim

Tions
enforcement policy are es%im&teda{’é.o full-time equivalent (FTE)fglert e period FY 2003 -
r/ﬂo‘fa A — O

A

2004 anq\are currently budgeted. In addition, contract technical assistance may be needed to
L J

’lr"&o' revise the regulatory guidance in support of the rulemaking and develop the regulatory analysis.
It is estimated that these items will cost no more than $50K in FY03 and $50K in FY04. The

staff will address the need for any contract funding in its mid}\year review.
COORDINATION:

OGC has no legal objection to the rulemaking plan. The Office of the Chief Financia! Officer
has reviewed this paper for resource implications and has no objection to its content. The

Office of Enforcement (OE) concurs with the staffSlecommended approach to an interim

enforcement policy for licensees using manual actiorf@gﬂ of fire protection separationthat

have not been approved by the NRCT_'_—\/—)

A
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RECOMMENDATION:

That the Commission:

1. Approve the attached rulemaking plan to revise 10 CFR Part 50, Appendix R, and

4L
Aassociated guidance, as recommended in Option 3 of the plan.

2. Approve the staff’'s approach to develop an interim enforcement policy relying on
o5
preliminary manual action acceptance criteriaA discussed in the attached rulemaking
“‘~
plan.

William D. Travers
Executive Director
for Operations

Attachment: Rulemaking Plan



RULEMAKING PLAN ON FIRE PROTECTION MANUAL ACTIONS
Revision to Appendix R of 10 CFR Part 50
TAC ;{Mam 48

N _ N:D
Regulatory Issue

Nuclear power plant fire protection regulations and associated guidelines prescribe fire
protection teatures to ensure that at least one means of achieving and maintaining safe
shutdown conditions will remain available during or after any postulated fire. The staff has
cor;:l::dmat a fire protection regulatory compliance problem exists at many nuclear power
plantynvolvmg fire protection of redundant safe shutdown trains when-these-treins-ard located
.wﬂhln the same fire area. Regional inspections, in conjunction with industry discussions,

indicate that many licensees rely on manual actions that have not been approved by the NRC

rather than using fire barrier separation to maintain safe shutdown capability. Manual actions

Yha m"*‘"
.nps:a!o:s_tn.pedem field manipulations of components. #hat would not ordmanly be-neeessafy if

the train were protected as prescribed by the regulations or licensing commitments. Manual

_ actions are not permitted in 10 CFR Part 50, Appendix R, Paragrap%;ll.G.%\for plants licensed
to operated before 1979 unless a specific exemption has been gt:vmen. For plants licensed to
operate after 1979, there is uncertainty as to whether manual actions can be used without NRC
approval since Appendix R is not required by regulation (although most plants committed to
Appendix FE:quivalent guidance in their fire protection programs). The staff believes that use
of unapproved manual actions (fdr both pre- and post-1979 plants) constitutes a potential

compliance issue.

In addition to the compliance issue, the staff is also concemed (based on some limited

inspection findings) thay\ i some instansee,—aﬁunapproved manual actions may not be

feasible. Since there is no generic guidance on acceptable manual actions, it is unclear how



each licensee established the feasibility of needed manual actions. The industry believes that
most c)ﬁ manual actions used by licensees for operation of a safe shutdown train dﬁi’ing a fire

in N(R
would not kave any safety significant feasibility concems and would llkely be approved by the

v
y.oa{w&
NRC if processed(wé an exemption or devnatnon Even though limited use of manual actions
hes
heve been approved by the NRC in many previous plant-specific exemptions and dewatlons,
genenc use of manual actions has not been recognized as an altemative to providing

Hhe NEC hos poifig
separation for fire protection of safe shutdown trains. Furthermore, '{10 guidance on the use or

acceptance of manual actions for fire protectioq has-notheen published hy the NRG/—

Given the extensive use of unapproved manual actions, the industry is currently faced with an
apfrensTh ke Fhrer

unresolved compliance issue. The mdustr/y? surrent-choices appearts-betimitedtothe
following-oheieed:

&) Do nothing and expend resources defending the use of manual actions on a case-by-
case basis as they are identified during inspection and enforcemen@
(%) Expend resources preparing and submitting exemption and deviation requests for
approval of manual actions on a case-by-case basisQ
é) Expend significant resources upgrading the fire barrier separation of the safe shutdown
trains to meet the Appendix R, Paragraph llIl.G.2, requirements for those instances
where unapproved manual actions are currently credited@
Betonzz
Pased—oﬂ this compliance issue, the NRC staff is faced with diverting resources to perform
specific fire inspections related to manual actions and th&pe%enﬁaHeed—ie’ process a large
number of enforcement actions. Additionally, actively inspecting for manual actions might
precipitate a large number ofh :;:r:ptlorﬁ or deviation requests Wated to the
2



use of unapproved manual actions.

Existing Regulatory Framework

To
The fire protection regulations applicable fer currently licensed nuclear power plants depend on

when the plant was licensed. The requirements of Appendix R, Paragraphs Iil.G . were backfit,,
-

onto all reactors licensed to operate prior to January 1, 1979€y 10 CFR 50.48@. For reactors
O Tkeow

Sonnna
licensed to operate after January 1, 1979, the requirements of(GDC-g)and 10 CFR 50.48(a)

'apply. The provisions of Paragrapﬁflll.G are not required by regulation for post-1979 plants_’;f
instead, the staff reviewed the fire protection programs against the regulatory guidance in

R‘rfgch Technical Position (BTP) CMEB 9.5-1 or the Standard Review Plan (NUREG-OSOO)A
ps
whlch incorporated the provision of Appendix R, Paragraph lIl.G.2. Most licensees committed
At vghle ey graclonce oS .
A%
in their fire protection plans to meet the Appendix R, Paragraph Iil. G.2, equnvalent fegulatony (eF-

,Fufdm These commitments are part of the licensing basis for the post-1979 plants.

¢ 10 CFR Part 50, Appendix R,(Paragraph lll.G. 2 specmes three different means for protecting
-M.n‘tau- Y

the safe shutdown capability of one of the redundant shutdown trains from a fire when located
+Hha o Thiy -~
in the same fire area as 9@ redundant train. Basically, one of the redundant trains must be

separated from the other redundant train by a 3-hou(@hated fire barrier; or separated by a 1-hour
rated fire barrier with fire detection and automatic fire suppression in the fire area; or separated
by a 2@3oot horizontal distance with fire detection and automatic fire suppression in the fire

area.

Recent triennial inspections found that some licensees have relied on unapproved manual



actions instead of providing the specified fire barrier separation measuugs to meet the -
The sTo?

Paragraph lIl.G.2 or equivalent regulatory guidance commitments. s belueved that most of
these unapproved manual actions were implemented by licensees as compensatory measures

related to concems about the adequacy of a fire barrier material known as Thermo-Lag Ffather

than upgradmg or replacing Thermo-LagCn/séhe staff’s understanding thatimany I|censees

evaluated the redundant saf___shutdown trains and determined thayby-(elymgaﬂr manual

v 5
actnonsxa-n—y—rmpeet-;ga fire in an area where both trains are Iocated eeeldmﬁmed

s es
P the fire ratlng of the barrier material. The staff believes that this was
et s Fhrord amertonggns
done using the l|censee s interpretation of the fire protection plan change control process (a

e T N —

standard license condmon smnlar to 10 CFR 50. 59 ) that was sanctioned by Generic

Letter 86-10). The change control process provides latitude in the licensee’s need to submit
fire protection program changes-to the NRC for approval, as long as the licensee can
demonstrate that the change does not adversely affect the ability to achieve and maintain safe - -

shutdown in the event of a fire.

It should be noted that the fire protection requirements for the safe shutdown trains recognize
€

the potential difficulty assesiated-wit?? meeting the prescriptive fire protection requirements in

Paragraph I1l.G.2 and aIIovRD the use of altemative or dedicated shutdown capability per

Paragraph ll.G.3. This paragraph permits the use of manual actions under certain conditions
WM'

(described in Paragraph lll.L). However, the regulatory issue discussed in this paper does not
A h

involve the use of manual actions for altemative or dedicated safe shutdown capability. This

pemplia-neé issue only affects those licensees that do not employ an altemative or dedicated

shutdown system and rely only on the redundant shutdown trains to achieve and maintain safe

shutdown during a fire in an area where both trains are located.



The staff sought advice from the Office of General Council (OGC) on whether use of manual
actions met the requirements of Appendix R:‘\Paragraph III.G.25\if the licensee had determined
that the manual actions did not adversely affect the ability of the plént to achieve and maintain
safe shutdown in the event of a fire. OGC determined that Paragraph III.‘G.2 cannot reasonably

be interpreted as pemmitting the use of manual actions.

The staff has concluded that pre-1979 licensees using unapproved manual actions must
comply with the regulations either by physically modifying one redundant shutdown train to
‘meet the prescribed fire barrier separation conditionsy or, if they wish to continue using manual
actions,-ehey-r‘;ryus-t submi_ttg%emption requests for NRC f){r review and approval. Since post-
1979 licensees are not required to comply with Appendix R, use of: manual actions in lieu of
separation and fire protection systems without NRC approval \ﬁc_s_tﬂci 99_ a deviation from fire
protection program commitments. The deviation may or may not be a compliance issue,}
depending on how the change wg/s justified and analyzed under the licensee’s change control

~ process. Post-1979 licensees slgy_!c_i need to have sufficient documentation to demonstrate that
the manual actions are feasible and the ability to achieve and maintain safe shutdown has not
been adversely affected. Establishing the feasibility of manual actions may not be easily
accomplished because of the lack gf regulatory criteria on use of manual actions for safe
shutdown. Post-1979 licensees ngl_ﬂd have to develop and defend the criteria goveming use of
manual actions on a case-by-case basis. Although the NRC has previously accepted the use of
plant-specific manual actions fn lieu of establishing fire barrier separation for redundant

MRC

shutdown trains located in the same fire area, the safety conclusions were reached based on
A .

plant-specific assessment by-@he-NROvEexemption} or deviation requests.

Statements made by the Nuclear Energy Institute in a meeting with the staff on June 20, 2002,

5



on &F besT sorme salecoliznc
indicate that most licensees-have-instances-wherethey rely on manual actions in lieu of fire

barrier separation for redundant shutdown trains without having obtained exemptions or

deviations from the NRC. This presents an unresolved regulatory éompliance issue. The staff

A
believes mesé' W ubstantial resourcesineeded for inspection and follow&:p

enforcement proceeding associated with this compliance issue if altemative regulatory solutions
are not pursued. A concerted enforcement effort feta’:ed)t-o identifying'and correctiﬁg)rﬁanual
action compliance on a plan@pecific basiskcreateg the prospect of significant resource
expenditures with uncertain safety benefits. More than likely, licensees faced with enforcement
‘actions would fiood the NRC with exemption or deviat;gn requesti,\which would divert NRC
attention from more significant safety issues and tna;' not result in any net safety improvement
if the manual actions Mg?;determinz-zd to be acceptable. The staff believes that generic
acceptance criteria for the use of manual actions should be developed that would pemnit
licensees to determine the acceptability of the manua! actions without the need for NRC review

and approval. However, such an approach would require changes to the current regulations

and associated guidance.
Safety Significance

Replacing a passive, rated, fire barrier or automatic suppression system with human
performance activities can increase risk. For some simple manual actions, the risk increase
associated with human performance may be minimal. For other actions, the risk increase could
be significant. Risk calculations typically do not assume that a rated fire barrier configuration
fails before the fire exceeds test conditions. Human performance typically has some associated

failure probability. t i National Fire Protection Association



%

(NFPA /t80517n€tes that fire risks may be increased where manual operator actions are relied 02?

to provide the primary means of recovery jn lieu of fire protection featlﬁé Consequently,

employing manual actlons to maintain functionality of a safe shutdown traln during a flre@':afﬁer
A
__——’W
than usmg‘ fire baqler,prot-ecueﬁ may increase the likelihood of the safe shutdown train being

unable to fulfill its safety function. However, the overall risk increase appears to be minimal.
The staff has previously concluded (on a plant-specific basis) that the use of feasible manual
actions for the operation of co-located safe shutdown trains provides an adequate level of fire

safety and satisfies the underlying purpose of the fire protection regulations.

. 5'/"6/ What primarily concems the staff is that some of the unapproved manual actions may not in-a/
be feasible. If there-are-eireumstances-where/the manual actions may.nat be reasenably

o2 oy
w”g accompllshed with-sueeess, the risk from such manual actions may be si nwcam
,em ey Fomnst Fondtons? Is
-feasubuln_ty of the rptargjal actions must be con |dered tmor-ctating—
s bo #e M’nc‘f—

(-aad—'enwronmental condnt:onsaeeﬂed*&-eu-ppen the actions. The difficulty in assessing the
~ acceptability of manual actions in lieu of fire barriers is due to the plant-specific nature and

variability of the manual actions.

ﬂa’fw‘/

vy
/'l' he following criteria have—been—used-by—theei-aﬂ)l; jf assessment-of past exemption and

deviation requests involving manual actlon{.)

e . Diagnostic instrumentation utilized in support of manual actions should be

-\

V"_? ;;‘ demonstrated to be unaffected by the postulated fire and provide a means for

L oo s 2
f;’-ﬂﬁ;m the operator to detect whether spesific spurious operation had occurred. Some

4 NS

’/\l

licensees may have protected only those circuits specified in Information Notice ( A\

prd

84-09. Additional instrumentation may be needed to properly assess a spurious

7

.

v

4
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operation. Anhunciators, indicating lights, pressure gages, and flow indicators
are among those instruments typically not protected from the effects of a fire.
Instrumentation should also be available to verify thét the manual action

accomplished the intended objective. M’f?

Bl

H

Environmental conditions encountered by operators while accessing fnd
performing the manual action should be demonstrated to be consistent with
established human factor considerations. Radiation levels should not exceed
normal 10 CFR Part 20 limits. Emergency lighting should be provided as
required in Appendix R, Section III.Jﬂgr by the licensee’s approved fire protection
program. Temperature and humidity conditions should be reviewed to ensure
that temperature and humidity do not affect the capability to perform the manual

action. Fire effects should be reviewed to ensure that smoke and toxic gases

from the fire do not affect the capability to perform the manual action.

Stafﬁng’required to perform manual actions should be qualified and

demonstrated to be available considering concurrent demands on personnelAhat-
”
fna-y-bmceseerfto achieve and maintain safe shutdown during a fire.

Adequate communications capability should be demonstrated for manual actions
that must be coordinated with other plant operations. Any necessary
communications capability should be protected from the effects of a postulated

fire.

Any special tools required to support manual actions should be available at a

8



be
whett w”( Mf

nearby location that-has access Eﬂimp'eded by a postulated fire. Controls

. TP “
needed to assureped-iee&ed availability of such tools should be demonstrated.

A training program on the use of manual actions and associated procedures
during a postulated fire should be demonstrated to be in effect, current, and
adequate.

Tha
Kccessibility of all locations where manual operations are performed should be
assessed. Manual action locations should be accessible without hazards to
personnel. If special equipment is needed (e.g, a ladder), controls to assure
availability should be demonstrated.
An analysézs of the postulated fire timefline and the concurrent themmal-hydraulic
conditions of the plant should demonstrate that the manual actions can be

a/re ol Potaen or Lwa. d/"'lﬂ"}
accomplished before Mﬂditionsmﬁg rtw“ftl-\: %y tordhe £

enWTens” 15 JAPS, yon ol il T e 7m% er_ﬂ

Procedural guidance on the use of manual actions should be available,
adequate, and contained in an emergency procedure. Operators should not rely
on having time to study normal plant procedures to find a method of operating

plant equipment that is seldom used.

Manual actions should be verified and validated by plant wall{t\downs using the
appropriate procedure. The wal@downs should be timed to assure
accomplishment within required time frames in support of the plant’s safe
shutdown analysis. The verification, validation, and wal@dom timing should be

9



documented.

The staff believes that acceptance criteria like those above could be used by licensees to
generically evaluate the acceptability of unapproved manual actions. The staff could use the
above criteria as a starting point for developing objective, non?d'iscretionary criteria to be set
forth in a proposed rule. Knalysus against the criteria would constitute an acceptable way of
demonstrating that the (se of manual actions has no adverse impact on the ability to achieve or
maintain safe shutdo accordance with the standard Ilcense condition for changes to the)

9]
T — - ? B s

, fire protection planﬁ\; Therefore. licensees could@e permitted tademonstrate the feasibility of <
manual actions in their fire hazards analysis against these criteria without the need for NRC
review and approval. With appropriate selection of manual actions and a thorough analysis that

demonstrates their feasibility, no appreciable increase in risk should resuit.

Policy Concerns

The staff has identified two possible policy concems that may arise in the resolution of this

regulatory issue.

The first involves endorsing the practice of using manual actions as an acceptable substitute for
fire barrier separation. Up to now, the staff has considered that the use of manual actions
should be the exception rather than the rule for protecting the functionality of safe shutdown

equipment from fire dama By endorsing manual actions to resolve this specific compliance
%ﬁ y

[Jq- wll
issue, the NRC effectively p:emdes—that manual actions -afe’as acceptable as physical fire
~ (™

barriers. Licensees may-be more likely to rely on manual actionsgaihef‘than physical fire

10



barrier separation design features for resolving future fire barrier adequacy issues. In addition,

permitting manual actions as a regulatory altemative could theoretically result in a licensee not
“fftr el

reinstalling fire barrier protection for a safe shutdown train #-it-were removed-{or some reason

unrelated to the adequacy of the fire barrier (such as a system modification).

The second concem involves the role of Thermo-Lag in generating the current regulatory issue.
The staff speculates thata-m":i/seﬁ)t; of the currently existing manual actions are a result of the
Thermo-Lag resolution activities of the 1990s. It appears that many utilities incorporated
‘manual actions into their fire protection programxwithout NRC staff review and approval, rather
than replacing or upgrading the electrical raceway fire barrier system (ERFBS) materiag. While
the staff has found manual actions to be an acceptable altemative to Thermo-Lag-upgrades

. ATy
under plan$Specific conditions, it should be noted that the Commission aggea-m-&o-hﬂe

intended to resolve the Thermo-Lag issue generically by replacing or Upgéq’ing the material as
The (swwnrss iandel nod fresae —40‘-%

necessary to achieve an acceptable fire barrier resistanc‘é-‘—_:et—te employ manual actions as an
~ altemative. This viewpoint is expressed in the testimony of former Commission Chairman Selin
before Congress on March 3, 1993. The Chairman stated that “...the NRC's fundamental
regulatory requirement, namely 1 hour of protection with detection and suppression or 3 hdurs
without detection or suppression, has not changed. The basic standard has not changed.” The
Commission may decide that its commitments made before Congress are irrevocable and direct
the staff to enforce the existing regulation. However, enforcement to require installation or
upgrade of actual fire barrier material in place of manual actions would likely be challenged by
the industry as a backfit. Furthermore, such actions would be unrealistic,)g_onsidering costs,

safety benefits, and the fact that the staff has routinely found manual actions acceptable and

safe via exemptions and deviations.

11



Industry Position

In a letter to the staff dated January 11, 2002, the Nuclear Energy institute stated that many
licensees use manual actions to achieve safe shutdown to meet Appendix R, Paragraph III.G.25\
requiréments. Nothing in the NRC regulations specifically prohibits the use of manual actions.
The industry considers the use of manual actions acceptabie/\without prior NRC apprdval; as
long as the reliance on manual actions does not adversely affect the ability of the plant to
“achieve and maintain safe shutdown. The industry agrees that the licensee should be able to
‘demonstrate that the manual actions can be carried out in the time frame and under the

environmental conditions applicable to the actions.
Alternative Considered
Option 1: &———— No regulatory changes——ﬁ'nforce current requirements

The staff could notify nuclear power plant licensees that using manual actions to operate
a safe shutdown train is not permitted as an altemative to providing fire barrier
protection from a fire in a:bﬁen Where redundant trains are located unless such
changes have specifically received NRC approval. All unapproved manual actions
would be considered a violation of Appendix R, Paragraph lll.G.%gf 10 CFR Part 50 for
pre-1979 plants. Compliance for post-1979 plants would be assessed on a case-by-

case basis.

Advantages

12



. Upgrading the safe shutdown train fire barrier protection from manual

actions to phy?sical barriers would likely result in a net safety improvement
S - T o

over the@ssumel;exlstmg conditions Lh"nproves Safety)@

N
|;1.¢ ) )
'

3 - » . 0 ﬁ . .
Enforcing existing regulations with known nor&compluance concems is a

e ————
[

part of the NRC’s mission [yfaintains F‘ublic ;Z’onfidence) &
pydl
. (Byg\forcing the current requirements,r-&he:é would-be-Re costs

associated with developing a new rule and associated guidance

- documentationyg)
Disadvantages
. Enforcing the current requirements could significantly increase costs for

both the staff and licensees through enforcement actions @'ncrease'(sﬂ
Regulatory Burden and Pecreased NRC Efficiency and ﬁ'ffectivenessj@

. Since there are numerous examples where the staff has approved the
use of manual actions in lieu of fire protections separation bamiers for
safe shutdown trains, the staff would likely receive a large number of
exemption or deviation requests from licensee%\resulting in significant
burden for both licensees and the staff (}ﬁcreasei F(egulatoryﬁurden and
p’ecreas{ NRC ﬁfficiency and/éffectivenesg).

. There is reason to believe that the industry would appeal enforcement of
the current requirements as a generic backfit. This action by the industry
cogld result in the diversion of significant staff resource;?Note that the

ll&‘ﬂ_‘ ' CRGR has reviewed this issue and does not considerfenforcement of the

s ——

s L
exlstmg regulations a backfn{(/p'ecreaseql NRC ﬁfﬂcnency -anﬁ

e et e

- — ... .—....-

’ ,Effectlveness) -
L
. The safety benefit of forcing licensees to upgrade the phygea.irre barrier



whon '
/(s-eaare{-iedxwhere unapproved manual actions are currently utilizedy is

judged Wbe significant when compared to the expected 'costs and
resource diversions discussed in the disadvéntages above. In addition, it
is likely that most licensees would seek an exempti.on rather than install
compliant fire barrie/r(s Assuming that most exemptions would be
approved, no safety benefit would be derived from enforcement (Mot Post

E'ffective)@

‘Option2: ¢———Revise regulatory guidance

The staff considered the possibility that use of manual actions could be interpreted as
permissible under the current regulation%\assuming appropriate analysis and justification
‘has been conducted and documented by the licensee. The staff would issue a -
regulatory information summary in conjunction with an update of the applicable
regulatory guidance and inspection guidance on the use of manual actions.

06C
Although there would be advantages to this approach, the-staff has determined that this

is not an option baes'd-eﬁ-coﬁeﬂ#amn.uuzb-ose)/ Specifically, OGC has advised the

staff that physical fire barriers are the only option allowed by Appendix R, Paragraph

III.G.Z‘\and that use of manual actions would require@RC approvaljw pre-1979
Iicensees,\ 1o sblach A‘

14



Option 3: &——— Revise the existing regulations (rulemaking) and associated guidance

The existing regulations (Appendix R, Paragraph 111.G.2) and associated guidance
(Branch Technical Position CMEB 9.5-1 or the Standard Review ﬁlan, NUREG-0800)
could be revised to explicitly permit the use of manual actions in lieu of using fire barrier
separation protection to achieve and ‘maintain safe shutdown in the event of a fire where
redundant trains are located. The regulations and associated guidance would include
generic acceptance criteria on the use of manual actions. The m would also clarify
that the use of r.nanual actions would not require NRC approval provided that

WS He bmsare
compliance with acceptance criteria § documented and Eemonstrate$ that the manual

WAL
actions &re feasible and de not adversely affect the ability to achieve or maintain safe

- shutdown.
Advantages
\.\_’-—:——— Acceptance criteria would be developed and codified on the use of
;}_ manual actions as a means of protecting?;fe shutdown train’s
functionality during a fire in an area where redundant shutdown trains are
located (Maintains ﬁ’afetx) ,
. Revising the regulations to permit manual actions would legalize their use
and should rectify most associated compliance issues (Maintains NRC
Efficiency and ;’ffectivenessb
. Rulemaking would avoid the need for licensees to prepare exemption or
~ deviation requests and the need for the NRC to process such requests
; (Reduces Yhnecessary Fegulatory Blrden and Maintains NRC Efficiency
and E(fectiveness)@

15



. Avoids backfit issues since licensee that comply with the acceptance
criteria for manual actions will not be required to modify their safe
shutdown trains to install fire barrier material Weduces }Jnnecessary

Fegulatory Burden and paintains NRC )foiciency and Effectiveness);

e

@ntages

. Failure to enforce existing regulations with known compliance concems

would likely impact public confidence (Becreases Public Zonfidence) ,

. Staff resources would need to be expended on rulemaking and WJ\P‘&'
associated revisions to regulatory guidance documentsy, <“"YK

. Enforcement discretion as described in Option ameed to be exercised
until rulemaking ‘;gscompleted@' <J»TK

Preferred Option

Option 3 is preferred by the staff because rulemaking would be the best reguiatory solution to
the current compliance issue. Resolving this regulatory issue through rulemaking also provides
the most open and direct interface with public stakeholders for developing the criteria thet
-aswsﬁ:hes-that manual actions can be employed safely and without NRC approval. In addition,

this option is more likelx\to avoid the need for processing numerous firePprotectiorlrslated

exemption or deviation rw the other options)gsnsidered,

Enforcement Considerations

16
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s

Even with Commission consent to proceed with rulemaking, licensees using unapproved
manual actions will still remain noan:ompliant while the rulemaking is being proceséed and until
the regulations and guidance are formally revised. In the interim, nilemaking, by itself, will not
avoid inspection violations and enforcement proceedings or the potential .for a large number of
exemption or deviation requests associated with manual actions unless conforming changes

are adopted in enforcement policy. In order for the NRC and licensees to avoid regulatory
ULS e

burdens associated with enforcement and/or exemptions and deviations processing, the staff
~

will also need to propose an interim enforcement policy. Assuming the Commission approves

. vel!
the attached rulemaking plan, the staff interds-to develop an interim enforcement policy to

dlm wll
exercise discretion and refrain from taking enforcement action for thesd licensees that rely on

A

unapproved manual actions, provided thelsg licensees have demonstrated and documented

teasnbullty of their manual actions in accordance with preliminary generic acceptance criteria
s }ML‘(/?
similar to those in the-attashment. These criteria could be adopted as part of the interim

enforcement policy (recognizing that the final acceptance criteria might be modified during the

Ml Vlﬂg
rulemaklng process). Shortly after statf-direction :s-feeewec? from the Commission on the
T%.s He szﬁ’ Wl b€
-atteched rulemaking plan, a specific interim enforcement policy f to the
A

Commission for approval. If the Commission approves the interim enforcement policy, it will be

published in the Federal Register together with a ﬂegulatory/hformation Summary (RIS).

ég ? .F ;:: qua"ez S ™\ ho CJ i
iske- p ( b A '
H-L Qz‘f

The staff’s rulemaking recommendation is risk-informed to the extent that}( has qualitatively
A
assessed the risk from permitting the use of manual operations to achieve and maintain safe

shutdown conditions during & fire. While the staff prefers the use of physical fire barrier

17
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separation over manual actions,ﬁ has bees concludéd that any additional risks associated with
manual actions can be minimized if compliance with acceptance criteria for feasible manual

actions is demonstrated in the licensee’s fire hazard analysis.

The staff's rulemaking recommendation is performance®ased to the extent that the NRC will
not require approval of licensee fire protection programs that employ manual actions provided
licensees demonstrate the feasibility of the manual actions in their fire hazards analysis using
the acceptance criteria to be specified in the rulemaking. Details of acceptable compliance
‘methods would be provided in updated fire protection regulatory guidance (such as Regulatory -

s

Guide 1.189, Fire Protection for Operating Nuclear Power PIant‘sB;

- Backfit

B A

'X)@solvei an existing reguiataty compliance issue,jthe proposed rulemaking represents a
o . A A

S—

~ voluntary altemative to the current requirements. The proposed rule would allow the use of
manual actions for achieving and maintaining safe shutdown during a fire in an area where
redun%ant shutdown trains are located. Licensees that currently have approved manual actions
gr;owujg'not be required to perform any additional actions (such as analysis or documentation)
under the proposed mlemaking),\assuming that previously approved manual actions are
reasonably well documented and feasible. Licensees that employ manual actions but have not
received NRC approval are out of compliance with the current regulations. Inasmuch as the
NRC position on use of manual actions under Paragraph ill.G.2 has not changed, there is no
backfitting as defined in 10 CFR 50.109(a)(1) with respect to licensees who are currently relying

upon manual actions to comply with Paragraph Ill.G.2 and who have not previously received an

18



exemption approving such use. For non'fcompliant licensees, the proposed rulemaking would
o
~

provide another possible option that could be used to restore compliance. Nonicompliant
licensees would not be required to seek NRC approval if they havé documentation that

Hs ’
demonstrateshacceptability of manual actions in accordance with acceptance criteria (as
discussed elsewhere in this plan and to be developed and included in the rulemaking
language). While such documentation of manual act|on acceptability in the fire hazards

o tntit weld ba

analysis would represent additional requirement -they—a&e strictly voluntary for non{compllant

Sevee sy
||censee§q\nen-eempkam—keensees could elect to comply with the currently specified physical

‘fire barrier separation requirements. Therefore, the staff has concluded that the proposed rule

would not constitute a backfit as defined in 10 CFR 50.109(a)(1).

OGC Legal Analysis

O&C
As we understand it, the proposed rule would provide current licensees a voluntary altemative
of relying upon manual actions under certain circumstances in complying with the fire protection
requirements for redundant safe shutdown in Paragraph 111.G.2. of 10 CFR Part 50,
Appendix R. The proposed rule would set forth the specific circumstances and the proposed
criteria for licensee reliance on manual actions. After review of the Atomic Energy Act of 1954,
as amended (AEA),?&Cconclud{ that Sections 103, 104, 161, and 182 of the AEA provide the
Commission with sufficient authority to promulgate the proposed rulemaking.

O&C

% understamf that the staff is considering a rulemaking approach whereby licensees would be
A 06¢C
able to implement the voluntary altemative without requesting NRC review and approval. ¥We

noté that such an approach is possible only if the rule sets forth sufficiently objective, non?
A \»

19



discretionary criteria for the use of manual actions, in order to avoid a challenge to the rule on
the basis that the rule is void for vagueness under 5 U.S.C. § 706(2)(A) and/or thét it
conséigées an unconstitutional delegation of regulatory authority urider 5 U.S.C. 706(2)(B) and
(C). We also notcisthat any review and approval by the staff which involv;es substantial
discretion and judg@menh would also require a license amendment under the principles.
outlined in Cleveland Electric luminating Co. (Perry Nuclear Power Plant, Unit 1), CLI-96-13,
44 NRC 315 (1996).

o6C

'VXe understansifthat many Iicensee@ existing fire protection programs are govemed or affected -
by license conditions, orders, or technical specifications. It is possible that these license
conditions, orders j\or technical specifications must be changed in order to implement the
voluntary altemative. The rule language must include appropriate language modifying those
license conditions, order%\and technical specifications in order to avoid the need for issuance of
license amendments modifying and/or superseding those license conditions, ordersg@nd

‘ technical specifications. The feasibility of developing such rule language depends upon the
language of current fire protection license conditions, orderss\and technical specifications. The
staff (with the assistance of OGC) should review a representative set of license conditions,
ordersﬁgnd technical specificationS/\in order to assess the feasibility of developing such “self-
executing” rule language. In addition, licensees’ current final safety analysis reports (FSARSs)
may include descriptions of the facility with respect to fire protection for redundant safe
shutdown. Assuming that the staff is able to develop a “self-executing” rule, the staff should
assess whether such FSAR changes are necessary, and consider the need for inclusion of rule
language stating that the requirements of 10 CFR 50.59 do not apply (consistent with the
provisions of § 50.59(c)(4)}

A
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The staff also proposes that the proposed criteria goveming the use of manual actions under
Paragraph I11.G.2y would not apply to licensees who already have exemptions from Paragraph
.G.2. Special rulemaking language may not be necessary to accbmplish this goal if current
exemptions are written in a manner which provides a general exemption from .G.2. The staff
(with the assistance‘,of OGC) should review a representative set of exemptionsyin order to

confirm this}understanding\ "::‘f’;r

The proposed rule will require preparation of an environmental assessment, as it appears that
}he-Fe-are’ no categorical exclusions in 10 CFR § 51.22(c) wmea/ would apply to this rulemaking.
by
V?% dd hot believe that the proposed rule will constitute a backfit as defined in
A
10 CFR § 50.109(a)(1). This is because the rule would provide a viluntary altemnative to -

nuclear power plant Iicensees@

It is unclear whether the rule is a “major rule” under the Small Business Regulatory
Enforcement Faimess Act, inasmuch as fedm provided d;:;-te whether
the rule is likely to result in a $100 million impact upon nuclear power p;;nt licensees. If the rule
is not a major rule, then the mandated 60-day period prior to effectiveness of major rules is not
applicable and the normmal 30-day period for effectiveness in the Administrative Procedures Act

would apply.

The proposed rule will require licensees who choose the voluntary altemnative to generate and
maintain records related to their fire protection programs. If the proposed rulemaking involves
recordkeeping and reporting requirements, review by the Office of Management and Budget for
purposes of the Paperwork Reduction Act will be required.
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The National Technology Advancement and Transfer Act of 1995 requires consideration of
voluntary consensus standards as an altemative to agency-developed standards. “The staff
must determine whether there are voluntary consensus standards ihat address the use of
srvd whathet fheece M/Q
manual actions in providing for redundant safe shutdown{tba-f could be endorsed in lieu of a

NRC—developed rule.

in conclusion, OGC has determined that there are no known bases for legal objection to the

contemplated rulemaking.

Agreement State Compatibility

Under the “Policy Statement of Adequacy and Compatibility of Agreement State Programs”
approved by the Commission on June 30, 1997, and published in the Federal Register on
September 3, 1997 (62 FR 46517), Part 50 is classified as compatibility category “NRC.” The
NRC program elements in this category are those that relate directly to areas of regulation
reserved to the NRC by the Atomic Energy Act or provisions of Title 10 of the Code of Federal

.Regulations. Therefore, there are no Zgreement&ate implementation issues to address.

Supporting Documents

Preparation of the proposed rule would require the normal supporting documentation ,anluding:
s

. an environmental assessment

. a clearance package to obtain Office of Management and Budget approval of new

information collection requirements



. a regulatory analysis with sufficient information to determine, among other things,
whether the regulation will have a significant economic impact on small entiiies (as
required by the Regulatory Flexibility Act) -

. a revision to associated regulatory guidance such as?Branch Tecr;nical Position CMEB
9.5-1, the Standard Review Pian (NUREG- 0800)”: Regulato( Guide 1.189, Flre
Protection for Operating Nuclear Power Plants

. revision to fire protection inspection plans and enforcement guidance

Small Business Regulatory Flexibility Act

it is unclear whether the rule is a “major rule” under the Small Business Begulatory
Enforcement Faimess Act, inasmuch as Qhe-re—is’insufficient informatiorf provided a?-to whether
the rule is likely to result in a $100 million impact upon nuclear power plant licensees. If the rule
is_.not a major rule, then the mandated 60-day period prior to effectiveness of major rules is not

| applicable and the normal 30-day period for effectiveness in the Administrative Procedures Act

would apply.

Use of Standards

: X
The applicable fire protection standard for protection of nuclear power plant safe shutdown /W X

I o
trains is National Fire Protection Association (NFPA) (j 805. This standard does not address ( ‘3“" :::
criteria or standards for the use of manual actions and cannot be usé in support of this \"’ﬁ ,,‘-J'“()\

" o
proposed rulemaking action. e ??l\'
N
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Issuance by the Executive Director ﬁ Operations or the Commission

. +he
Because of the potential policy concems associated with this rulemaking (association with
A

Thermo;tgg andyelaxation of fire barrier protection to resolve a compliance issue), the staff

recommends that the proposed rule be issued by the Commission.

2

Key Staff

(i) Working Group (uw’(" bt

NRR Rulemaking Lead ~ William Huffman, NRR/DRIP/RPRP
NRR Technical Lead : Phil Qualls, NRR/DSSA/SPLB
NRR prport Peter Koltay, NRR/DIPM/IIPB

Laura Dudes, NRR/DIPM
Eric Weiss, NRR/DSSA/SLPB

ADM Cindy Bladey, ADMWDAS/RDB
OGC Support Geary Mizuno, OGC
Other NRC Offices None fnticipated

(ii) Interoffice Management Steering Group (W‘"t‘)
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The staff anticipates only minor interoffice interactions on this rulemaking and has concluded

that a steering group is unnecessary.

Public/industry Participation

The staff anticipates a moderate amount of public interest in this rulemaking. Conseqﬂently,
the staff plans to have a public meeting on this compliance issue and the staff's resolution
process shortly after Commission direction is received on this plan. In addition, the staff will

'prepare a }(egulatory}ﬁformation Summary (RIS) on the proposed action.

The staff will post this rulemaking plan and any subsequent rule-related information on the
T (3
NRC's rulemaking Web site contingsnt-on the Commissio‘r-les\approva!-of this plan. The staff will

also post draft rule language on the Web site as it is developed.
~ Priority

Because this issue involves a known regulatory compliance concem, the staff is treating its
resolution as high priority. However, because of the possible public sensitivity of this issue, the
staff does not believe that the proposed rulemaking should be accelerated. To enhance public
confidence, the staff intends to process this rulemaking as a normal notice and comment
rulemakin%\allowing full opportunity for public comment. The resources and schedule to
support this high priority rulemaking are discussed below. The treatment of this rulemaking as
high priority will not impact the schedule or resources applied to any other NRR rulemakings

currently in progress.
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Resources __ . #7 |
P
(

o 5

Kpproximately 3 FTE ei-s&a-ﬁ-eﬂe:t—ss—eshma&sJ to complete this rulemakingA assuming that
A L
there is not a significant public reaction to the proposed course of action. Resource usage is
estimated at 1.5 FTE in FY03 and 1.5 FTE in FY04. These resources are available /wiiﬂin the
current budgets for these years. In addition, contract technical assistance may be needed to
revise the regulatory guidance in support of the rulemaking and develop the regulatory analysis.

It is estimated that these items will cost no more than $50K in FY03 and $50K in FY04. The

staff will address the need for any contract funding in its midzyear review.
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Schedule V/u‘;”; 7\3,&0:': MV}
‘ : "

: AN
. Public meeting on rulemaking plan........... x ................. 1 monthg after approval of this U ¢ .C:f’ J':
& R
and interim enforcement policy rulemaking plan \w/‘ TQA 4
,ﬂ’b\f‘
Lvep”
. Submit SECY requesting Commission T -
approval of interim enforcement policy............ x ................ .1 months after public meeting on rulemaking

plan and interim enforcement policy

. Issue interim enforcement policy.................... X ................... 1 month after Commission approval of

interim enforcement policy SECY

e
. Issuance-ef revised inspection guidance.......... x ................ Concurrent with issuance of

interim enforcement policy

e
. Issuaree-of a y(egulatoryAf\formation i ;
/ﬁummary ........................................................ )(\ .................. Concurrent with issuance of
interim enforcement policy
. Proposed rule to the Commission.............. )( ........................ 1 year after approval of this rulemaking plan
. Public comment penodx ....................... 75 days after publication of proposed rule
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Tt .
Final rule to the Commission.....................X ......................... 1 year following the end of the public

commeﬁt period Fn‘proposed rule
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