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Addressees’- Meémorandum dated May 23, 2003

SUBJECT:  FINAL NOTICE OF RULEMAKING — 10 GFR PARTS 170
AND 171 — 94 PERCENT FEE RECOVERY FOR FY 2003

Mail Stop:
William D. Travers, Executive Director for Operations 0O-16 E15
Janice D. Lee, Director, Office of International Programs O-4 E5
Michael T. Lesar, Office of Administration , T-6 D59
grip Rothschild, Deputy Assistant General Cotnséll? 0-15 D21

Lpg:slatwe Counsel,-Office of the Genéral Counsel Py
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‘May 28, 2003

MEMORANDUM TO: Multiple Addressees ™
(See Attached List)

FROM: Robert Carlson, Team Chlef W é

License Fee Team
Division of Financial Management
Office of the Chief Financial Officer

SUBJECT: FINAL NOTICE OF RULEMAKING - 10 CFR PARTS 170
AND 171 - 94 PERCENT FEE RECOVERY FOR FY 2003

Attached for your concurrence is a final rule fdr the FY 2003 fees to be assessed to recover 94
percent of the NRC’s FY 2003 budget authority. In order to meet the statutory requirement to
assess and collect the fees by September 30, 2003, this final rule must be published by June
18, 2003.

Please note that in order to meet the expedited SCheduIé for the FY 2003 rule, we are providing
each addressee a separate concurrence copy. Please provide your concurrence as quickly as
possible, but no later than Noon Wednesday, May 28, 2003.

If you have any questidns, please contact Ann Norris on 41 5-7807, or Tammy Croote on
415-6041. Thank you for your assistance in this matter.

Attachment: As stated

cc: M. Virgilio, NMSS
S. Collins, NRR
D. Lee, OIG
H. Bell, OIG
S. Reiter, OCIO
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‘May 23, 2003

MEMORANDUM TO: Multiple Addressees
(See Attached List)
FROM: Robert Carlison, Team Chief

License Fee Team -
Division of Financial Management
Office of the Chief Financial Officer

SUBJECT: FINAL NOTICE OF RULEMAKING -- 10 CFR PARTS 170
AND 171 - 94 PERCENT FEE RECOVERY FOR FY 2003

Attached for your concurrence is a final rule for the FY 2003 fees to be assessed to recover 94
percent of the NRC’s FY 2003 budget authority. In order to meet the statutory requirement to
assess and collect the fees by September 30, 2003, this final rule must be published by June
18, 2003.

Please note that in order to meet the expedited schedule for the FY 2003 rule, we are providing
each addressee a separate concurrence copy. Please provide your concurrence as quickly as
possible, but no later than Noon Wednesday, May 28, 2003.

if you have any questlons please contact Ann Norris on 415-7807, or Tammy Croote on
415-6041. Thank you for your assistance in this matter.

Attachment: As stated

cc: M. Virgilio, NMSS
S. Collins, NRR
D. Lee, OIG
H. Bell, OIG
S. Reiter, OCIO

bece: J. Funches, CFO
P. Rabideau, DCFO

Distribution:
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OCFO/DFM LFT SF (LF-1.31) w/att
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legal requirements and the NRC believes it has prdVided the public with Sufﬁciént information on
which to base their comments on the proposed fee rule. Additionally, the contacts listed in the
proposed fee rule were available during 'thé public oommenf period to answer any questions that

commenters had on the development of the proposed fees. V0.~ ;‘7“&”’@4’ Aus
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With regard to the comments that expreséed ooﬁcern that too much of the NRC’s budget
was designated for recovery under part 171, the NRC notes that it does recover as much of its
budget as possible under part 170, consistent'with gxistihg 'Feder.al law and policy. The NRC
assesses part 170 fees under the IOAA. and consistent with OMB Circular A-25, to recover the
costs incurred from eaéh identifiable recipient for specialvbeneﬁts derived from Federal activities
beyond those received by the genefal pubiic. Géneriq costs that do not provide special benefits
to identifiable recipients can not be recovered L;nder' part 170. The NRC does clearly set forth in
its workpapers the components of these generic costé and hbw those costs are recovered

through annual fees.

L

B. Specific Part 170 Issues.
1. Increase in Hourly Rates

Comment. Several commenters raised concerns with the prbposed increase to $158 for the
hourly rate for the materials program. One commenter stated that there seems to be no'reason
that the hourly rate for the materials program is higher than the hourly rate for réactors. This
commenter also thought that ther rates are out on line with rates paid by industry for safety

professionals and managers.



Response. The NRC's hourly rates are bésed on budgeted costs and must be established
at the revised levels to meet the fee recovery requirements. The hourly rates include not only
average salaries and benefits for professional employeés, but also a prorated share of overhead
costs, such as supervisory, semetaﬁalignd iMomaﬁon technology support, as well as general —
and administrative costs, such as rent, utilities, supplies, and payroll and human resources
staffs. These hourly rates are not developed in relation to oné another but are based on
budgeted costs for the reactors program and the ‘r‘nateria!s prbgram. 'Since the budgeted costs
are different for each program, different rates result. These rates do not necessarily track with

private sector rates.

A major reason for the four percent increase in thé hourly rate for the materials program is
the salary and benefits increase resulting primarily from the Govemment-wide pay raise. While
salary and benefits also increase similarly for the reactor program; the increase is offset by a
reduction in the average overhead cost per difect FTE for the reactorrgrogra'm. The hourly
rates, coupled with the direct contract costs, recover:through part 170 fees the'full cost to the
NRC of providing special services to specifically ide’ﬁtifiable beneficiaﬁes as provided by the
IOAA. The revised hourly rates plus direct contract costs fecoVeBthrough part 171 annual fees) —
the required amount of NRC'’s budgeted costs fof activitiés not recovered through part 170 fees,
~ as mandated by OBRA-90, as amended. Thé NRG is establishing in this final rule the revised
hourly rates necessary to accomplish the fee fécovéry requirements. For part 170 activities, the

rates will be assessed for professional staff time expended on or after the effective date of this

final rule.

2. Project Manager Billing Issues



commenter challenged as fiawed various reasons that OCFO had previously given to deny fee
waivers in the past. The commenter advocated cooperative efforts between NRC and industry;
and expressed concern that OCFO positions blocked this cooperation. The commenter

suggested changing NRC'’s fee waiver policy to eliminate disincentives for industry to be

proactwe in addressing generic regulatory issues. ///-h
a e
) #«ﬁw@iwmm""" A //14/\//7 /AM

Loateacdyno Lo
Hesponse The NRC did not propose to revise its¥existing fee waiver policy in th Lot

o prigpeed 7 R e f/

‘ rulemaklng The NRC clarified its fee waiver policy in the FY 2002 final fee rule (67 FR 42612;

June 24, 2002), and responded extenswely to comments very similar to the one summarized MM
above in the Response to Comments section of that final rule, and the Commission’s position
has not changed. In brief, the NRC has-;fonsisféntly appiied its policy of waiving the part 170
fees for a special project submitted tb the NRC for the purpose of supporting NRC’s generic
regulatory improvements, and assessfhg part 170 fees for the review of a special project that is
submitted for other purposes, including ihose that support industry generic improvements. The
NRC finds no justification for granting a parf 170 fee waiver, as tHe comment suggests,
whenever a nuclear industry organization submits arproposal for generic regulatory
improvement. Fee waivers will be granted only if the‘NRC determines the submission will be
used for NRC’s generic regulatory improvements, and the initiative was submitted specifically for
that purpose. Fee waivers are thus only appropriate where the NRC’s review of the industry
initiative is part of the process of developing the NRC'’s generic regulatory program, and
therefore the review activities are similar to other NRC geheric regulatory activities whose costs

are recovered through part 171 annual fees.

The NRC does not believe its fee waiver policy discourages cooperative efforts between the
agency and industry, and that its assessment of part 170 fees for a special project is fully
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consistent with the NRC'’s policies on industryihitiaﬁvés. Therefore, the NRC is not' revising its |
fee waiver policy. Under the existing fee waiver crftéria, NRC will waive the review fees for a
special project submitted for the purpose of supporting NRC's regulatory improvements as long
as the NRC staff agrees at the time of submission that it will be used by the NRC in developing
or improving its regulatory framework. The NRC encourages any special project applicant who
believes that its proposal will help imbrove NRC'’s regulatory process to discuss its proposal with
“the cognizant NRC program office staff prior to requesting a fee waiver from the Chief Financial

Officer.

C. Specific Part 171 Issues,

1. Annual Fees vs. Hourly Fees

Comment. One commenter stated that it pfefers annual fees to hourly fees, since it is easier

to plan and allocate resources related to annual fees, while hourly fees are more unprednctable

* and more difficult to mcorporate into a licensee’s fmancnal plan. ‘4“‘"‘" it
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Response. While the NRC appreciates the concerns raised by this commenter, the agency
notes that its collection of part 170 fees is consistent with F‘ede‘ra! law. The NRC assesses part
170 fees under the IOAA, which allows F‘edera!'agehcies to assess fees to recover costs
incurred in providing special benefits to identifiable iecipients. In addition, the Conference
Report accompanying OBRA-90 speciﬁcally Stéteé that the Conference Committee “... expects
the NRC to continue to assess fees under the [IOAA] to the end that each licensee or applicant
pays the full cost to the NRC of all identifiable reg;ilatory servipes such Iicehsee or applicant
receives” (136 Cong. Rec. H12692-3. daily ed. October 26)1 990). Thé NRC has received —
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additional direction on this issue in the Office of Management and Budget (OMB) Circular A-25,
in which OMB states it is Federal policy that a user charge will be assessed against each
identifiable recipient for Sbecial bénefits derived from Federal activities beyond those received by
the general public. The NRC abides by this direction by charging part 170 fees to recover the
costs of providing special benefits to identifiable rscipients. Furtﬁéf, the NRC notes that, as

' required by OBRA-90, the part 171 annual fee recovery amounts are offset by the estimated part

170 fee collections. ﬂdb}f/ﬂ'&“"’l ‘“g""‘)m A K/C/ o et M/m /4:7/
g WWWJJ /uu,%/aﬁr %/WKM/M%%
%If’e%or Materials Users, Includlng Small Entities ;4 /4.//‘ /7 R e

Comment. Two nuclear density g;ﬂlge, users commented that their fees are too high, and
create a significant financial burden on small business 6wners. One of these users indicated
only a small fraction of the company‘s' revenues was geherated from NRC licensed activities, but
that these activities are essential to support pfsjscts it designs and monitors. With respect to
the NRC's upper fee level for small entities, this commenter stated that the broad revenue range
encompassing $350,000 to $5,000,000 in gross annual réceipts tendsr to favor larger firms while
burdening smaller businesses. Thus, they urge the NRC to consider sdding more tiers for small
businesses to reduce the license fee bufdéﬁ on smaller entities. The other commenter stated
that license fees make it difficult for sman smjects to recover expenses, and requested smaller

fees.

Response. The NRC stated in the FY 2001 fee rule (66 FR 32452; June 14, 2001), that it
would re-examine the small entity fee evety two years, in the same years in which it conducts
the biennial review of fees as required by the Chlef Financial Officer (CFO) Act of 1990 (Pub. L.
101-578, November 15, 1990, 104 Stat. 2838) Accordmgly, as discussed in the FY 2003

- 13



3. Annual Fées fdx; Uranium RecoVeQ Licensees

Comment. The NRC received severa! comments regarding annuél fees for uranium
recovery licensees. These comments Suppdrted the reduction in annual fees for these facilities
that resulted from the decision to rebaseline FY 2003 annual feeé. One commenter also
supported the continued implementation of Iaét year's deterrﬁinatipp that the DOE must be
assessed one-half bf all NRC budgeted costs attributed to generic/ortherr activities for the
uranium recovery program. However, de_s’pite_the préposed redu@:tions, these commenters
stated that there continues to be the lack of a':fre'arsornable relationship between the cost to
uranium recovery licensees of NRC's reQUIétory progrém and the béneﬁt derived from such
services. These commenters believe théie is gxcessi?e régulatory oversight by the NRC of the
uranium recovery industry, especially In’ light of fhé NRC's performance-based licensing
approach, which they contend shoﬁld reshlt in a reduced regulatory effort. The commenters
assert that the NRC shouid consider & more balanced approach to uranium recovery regulation,

resulting in less regulatory oversight and lower costs.

Additionally, the commenters stated thratr thé NRC has failed to adequately address the issue
of decreasing numbers of uranium recovery licensees. Spécifically, as more states become
Agreement States and/or additional sites are decommissiohed, the number of NRC regulated
sites continues to decline, leaving féWer iicénsees to péy a larger share of the NRC'’s regulatory
costs. These commenters urged NRC to;continue its efforts to seek cost efficiencies through its
annual reviews conducted as part of the budget process. One commenter'sta'ted‘ that uranium
recovery licensees continue to be éubject to unnecéésary costs due to overlapping Federal or )
State agency jurisdictibn,{. The commenter stated that in non-Agre,emen't States, the NRC —
should accept the groundwater quality ra'ssessment's conducted by the state or the

16



the licensees it regulates. Potential remedies tb this problem involve éStablishing arbitrary fee
caps or thresholds for Vcertaih classes of licensees. Other potential solutions involve combining

fee categories, As noted previously, given the requirements of OBRA-90, as amehded. to

collect most of NRC’s budget authority through fees, failure to fully recover costs from certain
classes of licensees due to caps or thresholds would result in other classes of licensees bearing

these costs. Combining fee categories would also have the potential to increase the annual fees

for certain licensees in the new combined gory to covér part of the cost for the licensees
whose fees were reduced by this action.*Alternatives involving caps or thresholds, and

combining fee categories;’a)r“é‘fiose faimess and equity concerns.| At this time, the Commission is

not prepared to adopt any of these 'apprOaCheré. However, the NRC recognizes the concerns
- expressed and will continue its efforts to seek cost efficiencies and reduce regulatory burdens,

without compromising its commitment to public health and safety. '

4. Annual Fees for Power Reactor Licensees

Comment. One commenter stated. ihat there is insufficient basis to support the required
costs to the power reactor licensees for aétivities not_'djrectly attributable or beneficial to their
operation. Another commenter expressed concern about the 15 pércent increase in the
operating power reactor annual fee, despite the two percent drop in the agency’s overall
recovery rate as mandated by the FY 2001 Energy and Water Appropriations Act. Both
commenters raised fairness and equity boncems regarding utilities payihg for agency activities

that do not provide a direct benefit to them.

Response. The part 171 power reactor annual fees are established to recover the costs for
generic activities related to power reactors such as rulemakings and guidance development, as
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well as costs for other activities for the clasé not r’ecbvéred through part 170 fees (e.g.,
allegations, most contested hearings, special prdjects for which fee waivefs are granted, orders
issued under 10 CFR 2.202 or responses to s@:ch orders). The annual fees for each class also |
include a share of the total surcharge costs'. The sﬁrcharge is established to recover the costs
for NRC activities that are not attributable to an existing NRC licensee or class of licensees,
such as activities that are exempt frofn part 170 fees by law or Commission policy. The
surcharge is required in order for NRC to meet its statutory fee recovery reguirements}To -
address fairness and equity concerhs related td ch‘a‘rging NRC license holders for these
expenses that do not directly benefit them, thé FY 2001 Energy and Water Development
Appropriations Act amended OBRA-90 to decrease the NRC's fee recovery amount by two

percent per year beginning in FY 2001, until the fee recovery amount is 80 percent in FY 2005.

The agency workpapers supporting both thef proposed and final fee rules show the budgeted

costs for each activity at the NRC’s planned accomplishment !ével, ana thé classes of licenses to
which these costs are allocated. I;unhermore. the workpapers show by cléss the total costs
allocated, and the estimated part 170 collections. The annual fees are establiéhed to recover
the difference between the NRC'’s total reé&érable budgeted costs (less the Nuclear Waste -

Fund) and the estimated part 170 collections, in accordance with OBRA-90, as amended.
5. Annual Fees for Fuel Facilities Licensees

Comment. Several commenters expressed concerns with the annual fees for fuel facilities

licensees. One commenter stated that these fees are unreasonably high and not in accord with
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the need to take rapid action, the NRC is striving to carry out its security responsibilities in a/f -
manner that does that does needlessly replicate the efforts of others. (Additional comments on

the NRC's budget are summarized below.)

2. NRC Budget

Comment. Many commenters offered suggestions for reducing NRC's budget and for more
efficient/different use of NRC's resources. Many of these oomme;xts addressed expenditures on
homeland security, while others suggested more generally that NRC reduce expenditures,
streamline processés, or otherwise perform activities more efficiently. Commenters suggested
that changes in NRC's regulatory approach, such as the reactor oversight process and risk-
ihformed changes to inspection, assessment, and enforcement processes, should result in
reduced fees. One commenter suggested that'i'ncreased cooperation between the NRC and

‘industry could increase efficiency and conservation ofilimited resources. .

Response. The NRC's budgets and the mannver in which the NRC carries out its activities
are not within the scope of this rulemaking. Therefore, this final rule dbes not address the
commenters’ suggestions concerning the NRC’s budget and the use of NRC resources. The
NBC's budget is submitted to the Office of Manégement and Budget and to Congress for review
and approval. The Congressionally-approved budget resulting from this process reflects the
resources deemed necessary for NRC to carry out its statutory obligations. In compliance with

OBRA-90, the fees are established to recover the required percentage of the approved budget.

However, it should be noted that the NRC’s budget reflects its efforts to be effective and
efficient. Over recent years the NRC has eliminated programs, improved processes, reduced
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overhead requirements, and implemented efficiencies and cost savings. The Commission
continues to search vigorously for additional opportunities to streamline its operations and to

achieve efficiencies.

3. Cost Recovery for Agreement State Activitiesr

Comment. O'ne. commenter stated that it supported the approach to allocate Agreement
State Program activities to user feés, rather than the General Fund. -Another commenter
suggested the opposite approach, and stated that the costs for activities like Agreement State

Programs should not be allocated to user fees; but rather paid for from the General Fund.

Response. The FY 2003 proposed fee rQIe did not plroposerto change how the NRC
recovers costs for Agreement State Program activities, nor does this finaﬁnake any changes -
with regard to recovery of these costs. The Commission has the authority to, but as a matter of
policy does not, ass;sesvgiri 170 fees for speciﬁg services rendered to an Agreement State.
Agreement States denetg significant monetary and staff resources to radiation control programs, —
and this effort assists the NRC and other Fedel_'al agencies in protecting public heaith and

safety. The NRC costs for these Agreement Siate activities are funded through a surcharge,

which is allocated to the license classes on a prbrated basis.

In response to the comment that Agreement State Program activities should be funded from

the Treasury’s General Fund, the NRC notes that this is outside the scope of this rulemaking.

4. Fee Increase Communication and Timing

27



Comment. Several commenters sﬁggested that fhe NRC communicate the potential
magnitude of fee increases earlier in the prodéés. The commenters stated that this
communication would alloﬁr licensees to forecast and mitigate financial impacts. These
commenters expréssed disappointment that iﬁe NRC gavé its licensees no warning that
significant increases were being contemplated; Several comfnenters expressed concern that
NRC fee increases are seen by licensees almost a yeai' after their budgets have been initially
set, and suggested that NRC shift its process by one yeat (e.q., the 2003 fee collection would be
the 2004 fee projection). One commenter specifically reddested that NRC seview and forecast
ongoing costé and fees over the next five years so that !iceﬁsees can make accurate business
forecasts. One commenter stated that NRC’s method of collecting retfoactive fees during the
last government quarter for the previous three quartefs will create a significant and unanticipated

negative financial impact.

Response. The NRC appreciates tﬁe concerns raised by these cop'nmenters. However, as a
matter of law (OBRA-90, ?j %n&nped) anggglicy &e N; R;g usf iolme Zt‘i&it/orily mandated
level of fees by the end of the‘fiscam%eptember 30,2003. The NRC does make every
effort to issue its proposed and final fee rules in aAtimer mannér to give licensees as much time
as possible to plan for fee increases. However, the agency rﬁust ensure that it fully complies
with all applicable legislation, regulations, and policies, as well as perfdrm the required
calculations, in a relatively short time each year to produce its fee rules. This year Congress did
not enact NRC appropriations for FY 2003 until February 20, 2003. Because the NRC does not
know in advance what its future budgets will be (proposed budgets must be submitted to the
Office of Management and Budget for its review before the President submits the budget to
Congress for enactment), the agency believes it is not practicable to set fees based on future
estimated budgets, nor would such an approach be consistent with its statutory mandate. The
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ot (e e) - The actrv;tles compnsing the surcharge are as follows E
(i) LLW dlsposal generic actlvitles, L i ‘ A e 40 ,
B -.' (2‘) : Acttvltses not directiy attnbutabie o an exnstmg NRC ltcensee or class(es) of

E :licenses, e. g intematlonal cooperatnve safety program and intematlonal safeguards actlvmes. S D

L :‘:support for the Agreement State program Sste Decommissioning Management Plan (SDMP)

o actlvitles and

) (3) - . Act:wties not currently assessed llcensrng and inspectlon fees under 10 CFFl Part |
170 based on existing Iaw or Commission poitcy (e g reviews and lnspectlons of nonproflt \
| ~educat|onal lnstltutlons and rewews for Federai agencles. activitles reiated to decommissiomng o
- and reclamatlon. and oosts that would not be collected from smail entatles based on Commissron . s

| , pollcy ln accordance mth the Regulatory FIexnblllty Act 5 U S C 601 et seq )

Dated at Rockville. Maryland this gzm day of _March ;'2;_063.

For the Nuclear Regulatory Commissmn
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(e) The activities oompriéing the surq_harge are as follows:

(1)  LLW disposal generic activities; | o

(2) Activities not direétly attributable to an existing NRC licensee or class(es) of
licenses; e.g., international cooperative séfety'prbg‘ram and international séfeguards activities;
support for the Agreement State program; Site Decommissioning Management Plan (SDMP)
activities; and | | |

(3)  Activities not currently assessed 'Iicenslng' and inspection fees under 10 CFR Part
170 based on existing law or Commiséion pqlicy (9;9., reviews and inspections of nonprofit
educational institutions and reviews for Féderalfa;gencies; activities related to deoommiséioning
and reclamation; and costs that would not be 6qilécted from small entitiesv based on Commission

policy in accordance with the Regulatory Flexibility Act, 5 U.S.C. 601 et seq.)

,2003.

Dated at Rockville, Maryland, this____ day of

" For the Nuclear Regulatory Commission.

Jesse L. Funches,
Chief Financial Officer.
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